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To  the  Seriate: 

In  response  to  a  resolution  of  the  Senate,  dated  February  26,  1908, 
requesting  the  President — 

if  not  incompatible  with  the  public  Interest,  to  communicate  to  the  Senate  the 
corresiKindence  with  the  Government  of  Venezuela  in  relation  to  i)ending  contro- 
rersies  with  that  Government  concerning  wrongs  done  to  American  citizens  and 
corporations  in  that  country  by  said  Government — 

I  transmit  herewith  a  report  by  the  Secretarj'^  of  State,  with  ac- 
companying papers. 
Respectfully  submitted. 

Theodore  Roosevelt. 
The  White  House, 

March  31. 1908. 

3 


The  President: 

Pursuant  to  the  following  resolution  of  the  Senate,  dated  Feb- 
ruary 26,  1908 : 

Resolved,  That  the  President  be  requested,  if  not  Incompatible  with  the 
public  interest,  to  communicate  to  the  Senate  the  correspondence  with  the  Gov- 
ernment of  Venezuela  in  relation  to  pending  controversies  with  that  Govern- 
ment concerning  wrongs  done  to  American  citizens  and  corporations  in  that 
coantry  by  said  Government, 

I  submit  herewith: 

1.  Memoranda  of  the  law  officer  of  the  Department,  dated  May  24, 
11K)6,  covering  the  following  claims  against  tne  Government  of  Vene- 
zuela, namely:  Claim  of  K.  F.  Jaurett,  claim  of  the  Orinoco  Cor- 
poration, claim  of  the  Orinoco  Steamship  Company,  claim  of  the 
United  States  and  Venezuela  Company,  and  claim  or  the  New  York 
and  Bermudez  Company. 

2.  Reports  of  Hon.  W.  J.  Calhoun,  special  commissioner  to  Vene- 
zuela, dated  January  29,  1906,  and  November  22,  1906,  respectively, 
in  the  cases  of  (a)  the  New  York  and  Bermudez  Company  and  (6) 
the  United  States  and  Venezuela  Company. 

3.  Diplomatic  correspondence  between  the  Governments  of  the 
United  States  and  Venezuela,  comprising  the  instructions  of  the 
Department  to  the  American  lection  at  Caracas,  and  the  dispatches, 
including  inclosures,  from  the  legation  to  the  Department. 

Respectfully  submitted. 

Elihu  Root. 
Department  of  State, 

Washington^  March  i?7, 1908. 
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MEMORANDUM. 


May  24,  1906. 

During  the  months  of  September  and  October,  1904,  there  were 
rumors  in  Venezuela  that  a  revolution  was  about  to  take  place,  and 
several  prominent  men  of  Caracas,  and  large  numbers  of  others 
throughout  the  Republic,  were  incarcerated  on  suspicion  of  being 
connected  with  the  scheme  to  overthrow  General  Castro.  (Dispatch 
Xo.  330  from  Caracas,  September  26,  1904.) 

On  the  15th  of  October,  1904,  an  article  appeared  in  the  New 
York  Herald,  dated  at  Washington,  which  stated  that  according  to 
private  advices  received  a  formidable  revolution  against  President 
Castro  was  imminent,  that  Venezuelan  army  officers  were  arranging 
the  uprising,  that  hundreds  of  arrests  had  been  made  to  check  the 
movement,  and  that  large  numbers  of  persons  were  fleeing  from 
towns  and  cities  to  the  country  in  fear  of  imprisonment. 

The  issue  of  the  Herald  in  which  this  article  appeared  arrived 
in  Venezuela  on  October  24,  and  the  following  mommg  El  Consti- 
tucional,  the  principal  newspaper  of  Caracas,  printed  an  editorial 
denying  the  report  m  the  Herald  and  demanding  a  reply  from  Mr. 
A.  F.  Jaurett,  a  naturalized  American  and  corresponaent  of  the 
New  York  Herald,  as  to  whether  he  was  guilty  of  sending  the  false 
report.  Mr.  Jaurett  denied  responsibility  for  the  article  m  an  edi- 
torial the  following  morning,  and  also  telegraphed  the  Herald  that 
it  was  entirely  false  and  requested  them  to  rectify,  which  was  done 
in  the  Herald  of  October  27,  copies  of  which  arrived  in  Caracas  on 
November  9. 

In  his  dispatch.  No.  343,  of  October  26,  1904,  transmitting  docu- 
ments from  which  above  information  was  received,  Mr.  Hutchinson, 
rharge,  stated  that  "  it  is  possible  that  the  Government  here  is  trying 
to  get  rid  of  Mr.  Jaurett's  presence  in  this  country." 

The  action  of  Mr.  Jaurett  in  denying  responsibility  for  the  false 
report  and  in  directing  the  Herald  to  rectify  it  appeared  to  be  satis- 
factory to  the  Venezuelan  press  and  the  incident  was  thought  to  be 
closed.  However,  in  the  Official  Gazette  issued  Saturday  evening, 
November  12,  1904,  a  decree  was  published,  signed  by  Provisional 
President  Castro,  ordering  Jaurett's  expulsion  from  Venezuelan 
territory,  giving  as  the  reason  therefor  that  he  was  "  notoriously 
prejudicial  to  public  order,"  and  citing  clause  22  of  article  80  of  the 
national  constitution  as  the  authority  under  which  the  decree  was 
issued.  This  portion  of  the  constitution,  which  appears  in  Section 
IV  of  Title  VI,  enumerating  the  powers  of  the  Federal  Executive, 
reads  as  follows: 

To  forbid,  when  so  deemed  expedient,  the  admission  into  the  national  terri- 
tory.  or  to  rei)el  therefrom,  foreigners  who  have  no  catahlishcd  domicile  In  the 
country. 
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The  following  morning,  Sunday,  at  8.20  a.  m.,  the  prefect  of  police 
called  up<Hi  Mr.  Jaurett  at  his  residence  and  ordered  him  to  repair 
immediately  to  the  governor.  Mr.  Jaurett  accordingly  called  upon 
the  governor,  who,  tnrough  his  secretary,  acquainted  him  with  the 
decree  of  expulsion  and  formally  ordered  him  to  quit  the  territory 
of  Venezuela  in  twenty- four  hours,  giving  as  his  reason  for  so  drastic 
an  act  that  it  was  "  by  order  of  higher  authority." 

On  leaving  the  governor,  Mr.  Jaurett,  in  company  with  Mr.  Hutch- 
inson, the  American  charge,  with  whom  he  had  communicated  by 
telephone,  called  at  the  residence  of  the  minister  for  foreign  affairs, 
and  the  charge  asked  if  he  could  not  arrange  that  Mr.  Jaurett  ^ould 
have  until  the  sailing  of  the  steamer  leaving  one  week  later,  as  it 
would  take  Mr.  Jaurett  several  days  at  least  to  settle  his  business  and 
private  affairs,  which  had  grown  to  quite  a  great  extent  since  his 
arrival  in  the  country,  some  ei^ht  years  before.  The  minister  was 
surprised  to  learn  of  the  expulsion,  although  Mr,  Jaurett  was  consul 
of  Panama  and  should  have  nad  his  exequatur  revoked  by  the  minister 
before  the  expulsion.  The  minister  promised,  however,  to  see  the 
minister  of  the  interior.  Later  the  minister  for  foreign  affairs  called 
on  Mr.  Hutchinson  and  informed  him  that  the  respite  could  not  be 
granted,  and  added  that  his  Government  had  accumulated  a  great 
deal  of  proof  against  Jaurett  in  the  matter  of  sending  telegrams 
abroad  which  were  prejudicial  to  the  good  order  of  the  country.  In 
the  meantime,  Jaurett  had  telegraphed  President  Castro,  who  had 
left  the  day  before  for  a  distant  point  in  the  country,  asking  a  week's 
delay,  in  consideration  of  the  valuable  services  rendered  the  Vene- 
zuelan Government  during  the  blockade  period  in  1902.  After  Charg^ 
Hutchinson's  efforts  with  the  ministers  had  failed,  he  also  sent  a  tele- 
gram to  President  Castro  asking  if  he  could  not  concede  Mr.  Jaurett 
until  the  21st  of  the  month  for  the  settlement  of  his  affairs,  but  Presi- 
dent Castro  failed  to  reply  to  either  Mr.  Jaurett  or  Mr.  Hutchinson. 
{See  dispatch  from  Caracas,  No.  357,  November  13, 1904.) 

The  events  following  the  unsuccessful  attempts  to  get  an  exten- 
sion of  time  are  related  by  Mr.  Jaurett  in  his  letter  to  the  Depart- 
ment of  December  2,  1904,  as  follows: 

Time  was  pressing,  and  seeing  I  could  obtain  no  delay,  at  1  p.  m.  I  went 
about  aa  one  demented,  endeavoring  to  purchase  trunks  In  wblcb  to  pack  my 
ciotbing  and  such  effects  as  I  could  take  with  me.  But  all  stores  were  closed, 
it  being  Sunday,  and  had  <t  not  been  Tor  the  ktndness  of  two  forelgD  ministers 
and  some  personal  friends  who  placed  trunks  at  my  disposal,  I  would  have  been 
compelled  to  abandon  everything.  On  tbe  day  following,  at  7.30  a.  m.,  fol- 
lowed by  the  police.  I  was  on  my  way  to  the  railway  station,  where  I  was  met 
by  nearly  all  the  diplomatic  corps;  an  hour  later  I  was  Journeying  toward  the 
United  States,  leaving  behind  me,  to  my  regret  and  against  my  will,  a  residence, 
filled  with  works  of  art,  which  I  had  occupied  for  eight  years.  Interests  of  ail 
kinds,  a  newspaper  office,  funds  in  bank,  etc.  In  short,  a  cyclone  falling  sud- 
denly upon  a  bomestead  could  scarcely  have  bad  more  disastrous  effects  than 
had  this  decree  of  Provisional  President  Castro  In  forcing  me  to  leave  \en. 
ezuela  within  twenty -two  hours. 

Mr.  Jaurett  called  personally  at  the  Department  about  the  29th 
of  November,  19IM,  and  as  the  result  of  his  interview  the  Depart- 
ment, on  November  29,  telegraphed  Mr.  Hutchinson  as  follows: 

It  Is  represenlert  that  Albert  Felix  Jaurett,  an  American  citizen,  expelled 
from  Venezuela  by  Executive  decree.  Tbo  expulsion  appears  to  be  contrary  to 
Venezuelan  constitution  and  International  law.     Further  represented  that  Mr, 
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Jmnrett  has  been  damaged  in  person  and  property  in  the  sum  of  $25,000. 
AdTise  Veneiuelan  Government  that  if  facts  are  substantially  as  represented 
the  United  States  Government  will  expect  prompt  payment  of  full  indemnity. 

This  telegram  was  confirmed  by  the  Department's  letter  of 
December  1,  1904,  reading  as  follows : 

Oonflrming  the  Department's  telegram  of  the  29th  ultimo,  I  have  to  say  that 
Mr.  Albert  Felix  Jaurett,  an  American  citizen  since  August  6,  1894,  represents 
to  the  Department  that  he  was,  on  Sunday  morning,  November  13, 1904,  expelled 
flrom  Venesuela  by  Executive  decree,  a  printed  copy  of  which  is  filed  with  the 
Department.  By  the  terms  of  this  decree  he  was  expelled  by  the  Executive  in 
porsoance  of  clause  22  of  article  80  of  the  constitution  of  Venezuela.  The  de- 
cree assigns  iy>  specific  reason  for  the  expulsion  and  upon  its  face  appears  to 
be  wholly  arbitrary,  as  it  is  clearly  unauthorized  by  the  mentioned  article  of 
tile  constitution  under  which  the  decree  of  expulsion  purports  to  have  been 
passed.  Mr.  Jaurett  represents  that  he  has  lived  in  Venezuela  since  March,  1S9h6, 
tm  November  14,  1904,  when  he  left  Venezuela  in  obedience  to  the  command  of 
the  said  decree  on  the  vague,  intangible  ground  that  he  was  notoriously  prej- 
udicial to  the  public  order.  He  represents  that  during  the  entire  period  of  his 
residence  in  Venezuela  he  was  involved  in  no  litigation  of  any  kind,  nor  in  any 
dispute  or  controversy  with  the  authorities;  that  he  never  intermeddled  in 
Venezuelan  politics,  and  that  he  at  all  times  yielded  loyal  obedience  to  the  laws 
and  authorities  of  Venezuela.  He  further  represents  that  he  founded  the  Vene- 
SDela  Herald  at  Caracas  in  1896 ;  that  it  was  a  valuable  property ;  that  he  pub- 
lished and  managed  the  business  of  the  newspaper  in  his  own  person,  and  that  the 
suspension  of  the  publication  was  involved  in  and  followed  his  own  expulsion; 
that  he  was  also  engaged  in  other  valuable  businesses,  as  agent  of  the  Associated 
Press,  as  representative  of  the  Reuter  Telegram  Company,  and  as  agent  of  the 
committee  of  foreign  bondholders,  all  of  which  businesses,  as  well  as  other 
ralaable  business  employments,  have  been  lost  to  him  by  reason  of  his  expul- 
sion ;  that  on  Sunday  morning,  November  13,  1904,  a  Venezuelan  official  called 
and  asked  him  to  go  and  see  the  governor;  that  he  accordingly  went.  In  company 
with  the  American  charg(^,  and  thereupon  the  governor  ordered  him  to  leave 
the  country  in  twenty-four  hours ;  that  he,  Jaurett,  represented  to  the  governor 
that  he  could  not,  on  Sunday,  withdraw  his  money  ^om  the  bank  nor  collect 
his  bills  and  pay  his  debts,  and  in  response  thereto  the  governor  informed  him 
that  there  was  no  explanation  to  be  given  and  that  he,  Jaurett,  must  leave  the 
country ;  that,  accordingly,*  at  half-past  7  o^clock  next  morning  he  was  compelled 
to  leave  Venezuela,  abandoning  his  house  and  Its  valuable  contents  and  all  of 
hia  other  interests  and  businesses,  and  was  compelled  to  sell  certain  securities 
which  he  held  at  large  sacrifices,  his  loss  thereon  approximating  $4,000,  and  that 
by  his  other  losses  growing  out  of  his  expulsion  and  the  suspension  of  his  news- 
paper and  from  the  loss  of  his  valuable  employments,  and  by  the  Indignity  In- 
flicted uiK)n  him  as  a  citizen  of  the  United  States  and  the  violation  of  his  per- 
sooal  rights  and  liberties,  he  has  been  damaged  In  the  sum  of  $25,000. 

As  the  matter  Is  represented  to  the  Department,  Mr.  Jaurett  appears  to  have 
a  just  claim  for  Indemnity  against  Venezuela.  You  will,  accordingly,  present 
the  claim  to  the  minister  for  foreign  affairs  and  say  that  If  the  facts  are  sub- 
stantially as  represented,  the  Government  of  the  United  States  expects  from  the 
Government  of  Venezuela  the  prompt  and  full  indemnification  of  Mr.  Jaurett 
for  the  wrongs  and  Injuries  which  he  has  sustained  from  the  arbitrary  and 
Illegal  action  of  Its  EJxecutlve  authority. 

On  December  2,  1904,  Mr.  Jaurett  submitted  a  lengthy  memorial 
covering  the  facts  which  he  had  communicated  personally  to  the  De- 
partment, the  substance  of  which  is  embraced  in  the  above-quoted  in- 
struction to  Mr.  Hutchinson,  and  in  addition  gave  the  following  as 
his  view  of  the  reason  of  his  expulsion : 

The  true  cause  of  my  expulsion  Is  that  I  was  the  only  person  In  Venezuela 
mider  Castro's  regime  who  has  dared  to  at  least  utter  a  complaint  In  favor  of 
American  Interests,  placing  always  my  news  agency  at  the  dl8i)osa1  of  those 
unfortunate  companies.  Moreover,  having  lived  In  close  contact  with  these  Ven- 
CKuelan  officers,  I  was  perfectly  acquainted  with  all  their  political  tricks,  their 
system  of  blackmail  against  foreigners,  their  habit  of  granting  concessions 
only  to  withdraw  them  later,  and  I  was  thereby  able  to  give  timely  warning  to 


16  WBONGS  DONE  AMERICAN   OITITENS  BY   VENEZUELA. 

tbe  Inrestors  Bent  me  by  tbe  varlouB  legations.  This  stHte  of  affalrg  was  well 
known  to  tbe  Oovemment,  and  It  was  equally  well  understood  that  I  was  not  to 
be  trifled  with.  Seeing  that  their  game  was  blocked,  the;  resolved  to  get  rid  of 
me  at  any  cost.  It  Is  but  a  short  time  since  they  endeavored  to  compass  the  as- 
sassination of  m7  colleague,  Stephen  Bonsai,  living  st  my  home,  who  escaped 
ae  by  a  miracle.  Warned  of  the  fate  which  awaited  me,  I  no  longer  went  out 
after  dark  except  under  the  escort  of  a  negro  of  Martinique,  who  was  wholly 
devoted  to  me.  Tbis  alone  permitted  me  to  avoid  tbe  fate  theji  had  In  store 
for  me. 

Therefore,  not  daring  to  openly  murder  me,  my  expulsion  was  determined  on, 
and,  under  the  flimsy  pretest  of  the  article  In  the  New  York  Herald,  the  scheme 
was  carried  out. 

In  accordance  with  the  Department's  instructions,  Mr^Hutchinson 
presented  the  claim  to  the  minister  for  foreim  affairs  on  November 
30,  1904,  and  received  the  followine  reply  on  December  6,  1904  (dis- 
patch No.  374,  December  11,  1904,  from  Caracas) : 

I  have  the  honor  to  Inform  you  that  I  have  brought  to  the  notice  of  the 
Provisional  President  of  the  Bepubllc  the  communication  which  you  sent  me 
concerning  the  indemnity  to  which  the  named  Albert  Felix  Jaurett  aspires,  and 
that  I  have  received  instructions  from  tbe  above  magistrate  to  give  you  the 
following  answer; 

The  above-mentioned  Jaurett,  who  lived  here  as  a  French  citizen  and  who 
according  to  your  note  appears  to  be  of  American  nationality — perhaps  because 
he  has  been  naturalized  In  tbe  United  States — has  taicen  part  In  the  political 
questions  of  the  country  during  tbe  time  he  remained  here. 

As  the  most  sound  doctrine  of  international  law  teaches,  such  action  is  enough 
to  cause  a  loss  of  diplomatic  protection  which  legitimately  either  France  or  the 
United  States  might  have  accorded  him.  Further,  the  conduct  and  the  doings  of 
tbe  said  Jaurett  were  an  icfrlugemeDt  of  article  G  of  tbe  law  of  foreigners  of 
April  11,  1903,  and  made  applicable  the  proceedings  which  article  7  of  the  same 
law  eetablishea. 

As  to  the  indemnity  to  which  you  refer,  it  is  without  doubt  the  Bepnblic  which 
has  grounds  for  demanding  it  of  Juurett— in  no  case  the  already- mentioned 
Individual  from  ^'enezuela.  The  claim  which  Venezuela  has  the  right  to  bring 
against  him  amounts  to  many  accounts  of  thousands  of  dollars,  because  of  tbe 
grave  prejudices  which  up  to  tonlay  he  has  occasioned  the  Bepubllc  by  his  false 
and  alarming  reports  sent  by  htm  to  many  papers  of  Enrope  and  North  America. 

Articles  6  and  7  of  the  law  of  foreigners  referred  to  read  as  follows : 

Abt.  6.  Foreigners  domiciled  or  in  transit  must  not  mix  in  the  political  affairs 

of  the  Bepubllc  nor  in  anything  relating  to  said  political  affairs.    To  this  end 

they  can  not — 

1.  Form  a  part  of  political  societies. 

2.  Edit  political  newspapers  or  write  about  the  interior  or  exterior  policies  of 
tbe  country  In  any  newspaper. 

3.  Fill  public  office  or  employment. 

4.  Tahe  arms  In  the  domestic  contentious  of  tbe  Bepubllc. 

5.  Deliver  speeches  which  in  any  way  relate  to  the  jH>lltics  of  tbe  country. 
Asr.  7.  Domiciled  foreigners  wlio  violate  any  of  the  provisions  established  In 

article  6  lose  their  character  of  foreigners  and  become  Ipso  facto  subjected  to 
tbe  responsibilities,  burdens,  and  obligations  which  might  be  occasioned  to 
natives  through  intestine  political  contingency. 

The  purport  of  the  above  reply  was  tel^raphed  the  Department  on 
December  7,  1904,  and  on  the  following  day  Mr.  Hutchinson  was  in- 
formed that  the  answer  of  the  minister  for  forei^  affairs  was  en- 
tirely unsatisfactory  in  point  of  fact  and  he  was  instructed  to  press 
for  immediate  payment  of  the  indemnity.  In  its  letter  of  December 
9,  1904,  confirming  the  above  telegram,  the  Department  added: 

The  Department  Is  pijr|irispd  nt  the  statement  ninde  hy  the  Venezuelan  min- 
ister of  foreign  affairs,  ns  it  has  abundant  evidence  as  to  tbe  American  citizen- 
ship of  Mr.  Jaurett,  and  has  excellent  ground  for  believing  that  he  did  not 
participate  in  the  politics  of  the  country.    On  the  contrary,  it  Is  a  matter  ol 

omoD  knowledge  that  be  rendered  very  valuable  service  to  Venezuela  dnr- 
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ing  the  pericKl  of  the  blockade,  and  that  he  has  done  much  to  call  attention  of 
foreign  investors  to  its  resources.  It  is  also  recalled  that  when  he  was  ap- 
pointed consul  of  Panama  he  was  promptly  and  cheerfully  given  an  exequatur 
by  the  Venezuelan  Government,  and  that  this  exequatur  up  to  the  time  of  his 
expulsion  had  not  been  withdrawn. 

After  several  personal  visits  to  the  minister  for  foreign  affairs  in 
which  he  was  pressed  for  immediate  action,  Mr.  Hutchinson  received 
the  following  note,  dated  December  14,  1904 : 

I  have  submitted  for  the  consideration  of  the  Provisional  President  of  the 
Republic  your  excellency's  communication  of  the  9th  instant  by  which  the 
UnitcHl  States  (iciveninient  Insists  uinm  the  recognition  and  payment  of  dam- 
ages wliirli  Mr.  .Taurett  siiys  were  occasioned  him  by  his  sudden  expulsion, 
which  expiiisioii  was  cnuwMl  by  Mr.  Jaurett  himself. 

The  reasons  expressed  to  the  Government  of  the  United  States  for  not  ad- 
mitting the  s<»li('itu(le  which  has  been  made  in  regard  to  the  expulsion  of  Mr. 
Jaurett  fully  justify  the  prf>ceediiip8  of  the  Executive  and  at  the  same  time 
c'leiir  and  define  the  situation  absolutely. 

The  Hepublic  <*an  not  admit  the  pretension  of  a  foreigner,  obliged  by  nu- 
merous reasons  to  ol>serve  the  most  strict  neutrality  In  our  Internal  political 
afTairs.  to  ask  and  make  elT*K'tive  the  protection  of  his  government  after  hav- 
ing violated  that  duty.  The  contrary  would  create  a  source  of  damages  and 
would  expose  the  State  to  the  most  serious  dangers.  The  stranger  that  for 
any  reason  whatsoever  should  mix  In  matters  that  only  the  natives  have  the 
right  to  discuss;  the  stranger  that  tries  to  alter  or  destroy  the  existing  order 
in  the  nation  where  he  resides;  the  stranger  that  systematically  hostilizes  the 
authorities  which  he  must  respect,  places  himself,  regarding  diplomatic  pro- 
tection, In  the  slt\]atlon  Identical  to  that  of  the  natives  who  usurp  these  rights 
and  faculties  In  a  manner  so  reproachable  and  illicit.  Proceedings  and  acts  of 
this  nature  can  not  but  deprive  the  foreigner  of  his  condition  of  neutral  and 
of  the  right  of  being  protected  by  the  nation  to  which  he  belongs.  Otherwise, 
always  shielded,  and  without  any  consideration,  backed  by  a  power  which 
only  has  to  protect  lawful  rights,  the  stranger  would  make  strong  his  im- 
punity, and  against  all  rules  and  all  principles  would  make  an  associate  of  his 
fii lilts  the  State  to  which  as  a  citizen  he  owes  obiMilence. 

It  is  not  known  to  what  extent  the  so-called  Jaurett  has  adhered  to  the 
American  laws  relative  to  the  naturalization  of  foreigners;  It  is  said  that  after 
having  abandoned  his  native  country,  for  reasons  In  which  justice  had  to  inter- 
vene, he  went  to  Panama  and  afterwards  to  Mexico,  which  country  he  left  to 
take  refuge  for  a  short  time  In  Florida,  where  he  resided  for  a  few  months 
Wforo  (^)ming  to  Venezuela.  But,  be  what  it  may,  his  foreign  nationality,  far 
from  authorizing  him  to  behave  here  in  the  manner  in  which  he  did,  Imposes 
n|K>n  him  uu  entirely  different  behavior.  In  this  respect,  I  think  it  well  to 
n-^-all  that  which,  under  date  of  April  25,  1882,  was  said  to  Mr.  Ix)well  by  the 
.Secretary  of  State,  Mr.  Frelinghuysen :  "Its  assumption  [American  citizenship] 
implies  tin*  promise?  and  the  obligation  to  observe  our  laws  at  home,  and  i)eace- 
ably  as  ^oml  citizens  to  assist  In  maintaining  our  faith  abroad,  without  efforts 
to  entangle  us  in  internal  troubles  or  civil  discord,  with  which  we  have  not, 
and  do  not  wish  to  have,  anything  to  do." 

How  the  i>erson  in  question  has  observeil  the  obligations  that  his  American 
citizenship  (lemande<l  of  him  is  a  question  which,  without  much  difficulty,  will 
\t€:  answertHl  by  the  corresiKHidence  and  dispatches  that  the  information  agencies 
and  Enrol K»an  and  American  newspajiers.  In  whose  service  he  was,  published 
cf»ntinually  about  Venezuela. 

In  the  same  way  could  answer  all  the. persons  who  knew  him  here  In  Caracas, 
persons  to  whom  it  is  no  mystery  or  secret  the  diligence  with  which  he  used  to 
go  back  and  forth  inventing  false  news  of  conflicts,  spreading  alarms,  putting 
into  the  mouths  of  representatives  of  foreign  nations  and  high  authorities  of 
the  State  Ideas  and  information  which  they  never  said  or  expressed.  More 
than  once  the  credit  of  the  nation  and  the  usual  transaction  of  the  commerce 
were  at  the  iwlnt  of  being  seriously  altered,  with  great  losses  to  everybody,  hi 
con«e<inence  of  the  Intrigues  of  Jaurett:  more  than  once  the  good  name  of  the 
country  has  been  outraged  by  him  In  his  communications. 

The  uovcrnnient  would  have  not  done  its  duty  if  it  had  not  exi>elled  from 
the  bow>ni  of  the  community  such  a  dangerous  i)erson,  and  wr>nld  have  been 
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guiltf  of  negligence  it  it  bad  permitted  Jaurett  to  continue  encouraging  discord 
and  giving  rise  to  dlsturbancee. 

Tbe  sacrifices  wblch  the  Republic  Is  undergoing  to  keep  unaltered  pnbllc 
order  are  well  known,  crushing  all  nttempta  at  insurrection,  and  If,  In  accud- 
auce  witb  tbe  most  sacred  Impositions  of  its  administration,  tbe  GoTemment 
punlsbee  tbe  intrigues  of  tbose  citizens  who  undertake  to  disturb  tbe  peace  it  ts 
not  understood  for  what  reasons  foreigners  shall  be  exempted  from  responsi- 
bilities when  they  are  employed  in  tbe  same  lll^al  work. 

Tbe  Executive  believes  that  notblng  authorizes  him  to  make  any  distinctions, 
and  the  Govenunait  of  tbe  United  States  Itself  would  liave  to  acknowledge  it, 
tieceuse  logic  recommends  it,  and  because  tbat  has  been  Its  way  of  procedure 
in  similar  circumstances.  So  muck  that,  when  the  diplomatic  representative 
ot  England  In  Washington  asked  tbe  liberty  of  the  so-calted  Francis  Carroll 
whom  the  autborltlea  (military)  of  Baltimore  bad  arrested,  the  Secretary  of 
State,  Mr.  Seward,  answered  bim  In  tbe  following  words:  "Can  It  lie  hoped 
that  the  Government  of  the  United  States  sbould  crusb  tbe  treason  In  arms, 
and  leave,  nevertheless,  at  liberty  persons  capable  of  diftuslng  a  popular  com- 
motion? Tbe  Government  could  not  with  certainty  hope  to  sustain  itself  if 
It  would  permit  American  citizens  such  injurious  liberties.  Could  there  l>e 
any  dldereace  when  tbe  dangerous  person  Is  a  foreigner  wbo  Uvea  under  the 
protection  of  the  Government?  But  one  reason  could  be  considered  as  con- 
ceivable for  Betting  this  person  at  liberty,  namely,  ,tliat  he  Is  a  person  too  In- 
significant and  too  passionate  to  attract  attenlon  by  his  actions  against  the 
Government." 

Moreover,  you  must  bear  In  mind  tliat  In  this  critical  time  insurrection  Is 
easily  moved  by  111-Intentloned  men  who  in  time  of  pence  would  be  deaplsed. 

It  could  be  gathered  thus,  from  all  that  Is  said  above,  that  tlie  answer,  which 
by  order  of  tbe  Provisional  President  I  transmitted  you  under  date  of  the  6th 
Instant,  la  fully  Justified.  To  flnish  and  return  to  tbe  point  relative  to  tbe  diplo- 
matic protection  in  Jaurett's  case,  It  is  well  to  make  manifest  tbat  tbe  rules 
and  principles  adopted  by  the  Government  of  tbe  Republic  do  not  diller  at  all 
from  those  so  admirably  formulated  by  the  Secretary  of  State,  Mr.  Webster, 
In  bis  communication  to  Mr.  Peyton  under  date  of  January  6,  1S42 :  "A  citizen 
of  tbe  United  States  who  finds  himself  In  a  foreign  country  and  takes  part  in 
attempts  against  Its  Government  has  lost  thereby  hia  rights  of  protection  from 
his  own  Government." 

The  dispatch  No.  375,  December  17,  1904,  inclosing  the  above  note 
was  acknowledged  to  Mr.  Bowen  on  January  5, 1905,  the  Department 
adding  that  it  "  hopes  you  will  continue  to  press  the  matter  upon  the 
attention  of  the  Venezuelan  Government." 

With  his  dispatch  No.  374  of  December  11,  1904,  Mr.  Hutchinson 
forwarded  translation  of  an  article  printed  in  El  Constitucional, 
which  purported  to  have  been  written  at  Washington,  giving  an  ac- 
count of  the  expulsion  of  Jaurett,  and  adding: 

He  was  a  French  citizen,  and  an  officer  of  tbe  army,  deserting  from  France 
on  account  of  suspicious  monetary  Irregularities  with  the  troops.  He  went  to 
Panama  at  tbe  time  of  De  l«8seps,  and  when  the  company  failed  he  ran  awny 
with  its  money.  From  there  he  went  to  Mexico,  representing  tbe  Five  Title 
Company  of  Paris,  which  be  defrauded  out  of  $10,000  and  gambled  away  alt 
the  proceeds.  He  also  defrauded  other  Individuals.  He  escaped  from  Itfexico, 
where  he  was  criminally  condemned.  With  all  these  antecedents,  Jaurett  will 
not  liave  mucb  to  plead  in  his  favor. 

Commenting  on  this  newspaper  report,  Mr.  Hutchinson  remarked : 

It  seems  that  most  If  not  all  of  tbe  foreign  repreaentatlves  here  disliked  or 
feared  Jaurett,  and  tbiit  they  give  credence  to  the  charges  against  bis  good  name. 
These  charges  have  been  confirmed  by  M.  Wiener,  tlie  French  minister,  who 
was  In  Mexico  when  Mr.  Jaurett  wss.  M.  Wiener.  I  believe,  has  spoken  to 
Mr.  Bowen  about  Mr.  Jaurett's  reported  doings  in  Mexico. 

The  Department,  on  December  27,  1904,  informed  Mr.  Jaurett  of 
the  charges  made  by  the  minister  for  foreign  affairs  in  his  reply  of 
December  14,  and  stated  that  it  would  be  disposed  to  consider  any 
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unswer  he  may  make  thereto  in  order  that  the  same  may  be  com- 
municated to  tne  Venezuelan  Government.  Pertinent  extracts  of  the 
replv  of  Mr.  Jaurett  are  quoted  below  (see  his  letter  to  Department 
of  tfanuary  17,  1905) : 

In  reply,  aUow  me  to  state  that,  firstly,  I  was  never  registered  at  the  French 
legation,  but  was,  on  the  contrary,  registered  on  the  books  of  the  United  States 
legation  as  an  American  citizen  a  few  days  after  my  arrival  in  Venezuela  in 
1S96.  This  statement  can  be  corroborated  by  your  Department  in  cabling  to 
the  French  and  American  legations  at  Caracas.    ♦    ♦    ♦ 

As  for  the  report  that  I  took  part  in  political  questions,  this  is  also  false.  I 
never  mixed  in  active  politics,  and  was  until  a  few  months  ago  persona  grata 
with  the  Venezuelan  Government.  In  September  last  I  received  the  exequatur 
of  consul  of  Panama  from  the  Venezuelan  Government ;  so  if  four  months  ago 
I  was  persona  grata,  how  is  it  possible  that  in  time  of  peace,  when  no  revolu- 
ttoo  was  pending,  I  should  be  accused  of  meddling  in  politics?  The  Venezuelan 
Goremment  can  not  present  proofs,  written  or  otherwise,  of  their  accusation. 

As  for  the  report  that  Venezuela  suffered  grave  prejudices  by  false  reports 
sect  out  by  roe  to  American  and  European  papers,  I  will  say  that  I  was  not  the 
author  of  the  news  published  in  the  New  York  Herald  dated  from  Washington 
November  15,  and  which  was  the  cause  of  my  expulsion.  The  State  Department 
knows  the  author  of  this  cable.  During  the  past  six  months  I  have  never 
cabled  to  the  Associated  Press,  Renter's  Telegram  Company,  or  to  the  Sun,  and 
as  for  the  other  reports  published  relative  to  the  policy  of  Castro,  I  can  only 
echo  the  public  opinion  that  it  is  Venezuela  herself  who  has  written  her  own 
history,  and  that  I,  impartial  writer,  have  contented  myself  by  relating  it. 

Allow  me  also  to  add  that  I  have  learned  through  my  secretary  that  the  Vene- 
xoelan  Government  has  covered  me  with  reports  still  more  false  and  grave 
touching  my  character.  I  beg  to  state  that  on  my  return  to  Washington  I  will 
have  the  honor  to  show  you  testimonials  proving  the  falsity  of  these  accusations. 

In  compliance  with  the  Department's  telegram  of  January  6, 1905, 
Mr.  Jaurett,  on  January  19,  1905,  forwarded  his  naturalization  pa- 

Jers,  and  they  are  now  on  file  in  this  office.  He  also  forwarded,  on 
anuary  27, 1905,  a  testimonial  from  the  French  legation  at  Caracas, 
stating  that  Jaurett  had  never  been  registered  there  among  the 
French  residents  in  Venezuela,  and  also  forwarding  at  the  same  time 
a  letter  from  M.  Charlfes  Wiener,  the  French  minister  to  Venezuela, 
in  which  Minister  Wiener  denies  having  corroborated  the  statement 

Sublished  against  Jaurett,  adding  that  the  facts  imputed  to  Mr. 
aurett's  discredit  are  absurdly  defamatory.  The  Department  re- 
ceived a  further  letter  from  Mr.  Jaurett,  dated  February  4,  1905, 
inclosing  a  letter  which  was  received  by  him  from  Richard  Guenther, 
United  States  consul-general  at  Frankfort,  Germany,  stating  that 
Jaurett  was  known  to  Guenther  during  the  years  1890,  1891,  1892, 
and  1893  in  the  Citv  of  Mexico,  where  he  (Guenther)  was  United 
States  consul-general. 

No  further  action  appears  to  have  been  taken  toward  the  settle- 
ment of  this  question  since  the  letter  to  Mr.  Bowen  of  January  5, 
1905,  heretofore  referred  to. 


STATEMENT  OF  THE  LAW. 


From  all  the  facts  as  set  forth  in  the  memorandum,  it  appears  to 
admit  of  no  doubt  that  Mr.  Jaurett  is  entitled  t«  an  indemnity 
against  Venezuela  for  his  expulsion.  It  is  not  contended,  for  it  can 
not  be  seriously  contended,  that  a  sovereign  nation  may  not  expel 
an  undesirable  alien.  The  act  may  be  deemed  as  high  handed,  but 
self-preservation  may  demand  it,  and  if  invoked  overrides  the  pro- 
visions of  law.  It  must  not  be  overlooked,  however,  that  this  doc- 
trine, while  universally  admitted,  is  nevertheless  subject  to  limita- 
tion; otherwise  citizens  in  foreign  parts  would  be  at  the  mercy  of  any 
and  every  government.  International  law,  as  will  be  seen,  restricts 
or  limits  the  exercise  of  the  right  of  expulsion.  The  law  of  Vene- 
zuela forbids  a  Federal  Executive  to  expel  domiciled  foreigners,  and 
defines  domiciled  foreigners  to  be  those  who  have  resided  for  more 
than  two  years  within  the  country.  Inasmuch  as  Mr.  Jaurett  had 
lived  for  more  than  two  years  within  Venezuela,  had  complied  with 
all  the  rules  and  regulations  concerning  foreigners,  the  law  of  Vene- 
zuela protected  him  against  expulsion  by  the  Federal  Executive. 

It  is  too  late  in  the  day  to  argue  that  a  sovereign  state  may  not 
prescribe  the  terms  and  conditions  upon  which  a  foreigner  may  enter 
its  territory.  It  may  also  determine  the  conditions  upon  which  the 
foreigner  may  remain  within  its  jurisdiction.  This  is  an  attribute  of 
sovereignty.  From  this  sovereignty  follows,, naturally,  that  sover- 
eign states  are  equal,  and  it  necessarily  results  that  one  state  may 
not  intervene  in  the  internal  organization  of  a  sovereign,  independentj 
and  equal  state.  It  is  for  the  state  to  regulate  its  household.  This 
is  settled  doctrine  in  the  United  States. 

The  power  of  the  Government  of  the  United  States  to  exclude  for- 
eigners from  the  country  whenever  in  its  judgment  the  public  inter- 
ests require  such  exclusion  has  been  asserted  in  repeated  instances, 
and  can  neither  be  granted  away  nor  restrained  even  by  treaty. 
Whether  a  proper  consideration  of  previous  laws  or  a  proper  respect 
for  the  nation  whose  subjects  are  affected  ought  to  nave  qualified 
the  inhibition  are  not  questions  for  judicial  determination.  If  there 
be.  any  just  ground  of  complaint  on  the  part  of  the  foreign  govern- 
ment it  must  he  made  to  the  political  department,  which  is  alone 
competent  to  act  upon  it.  (The  Chinese  Exclusion  Case,  1889,  130 
U.  S.,  581,  606-611.) 

It  Is  an  aceeiited  raaxloi  of  tntemational  law  that  every  Boverelgn  nation  has 
the  power,  as  inherent  in  sovereignty  and  essential  to  self-preservatloD,  to  for- 
bid the  entrance  of  foreigners  within  Its  dominions,  or  to  admit  them  only  In 
such  cases  and  upon  such  conditions  as  it  may  see  fit  to  prescribe.  (Vattel,  lib. 
2,  sees.  SM.  100;  1  Phllllmore,  3d  ed.,  c.  10,  sec.  220.)  In  the  United  States 
tbiE  power  Is  vested  la  tbe  National  Government,  to  which  the  Constitution  has 
committed  the  entire  control  of  International  relations,  In  peace  as  well  as  In 
20 
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war.  It  belongs  to  the  political  department  of  the  Government,  and  may  be 
exercised  either  through  treaties  made  by  the  President  and  the  Senate,  or 
through  statutes  enacted  by  Congress^  (Nishimura  Ekiu  v.  United  States,  Id^ 
142  U.  8.,  661,  659.  See  also  Knox  v,  Lee,  12  Wall.,  457;  Fong  Yue  Ting  v. 
United  States,  18d3,  149  U.  S.,  698.) 

The  authority  of  Congress  to  take  away  from  an  alien  any  right 
given  by  previous  laws  or  treaties  to  reenter  the  country  can  not  be 
questioned,  although  it  is  the  duty  of  the  courts  not  to  construe  an 
act  of  Congress  as  modifying  or  annulling  a  treaty  made  with  an- 
other nation,  unless  its  words  clearly  and  plainly  point  to  such  a  con- 
struction. (Lem  Moon  Sing  v.  United  States,  158  U.  S.,  538,  1895, 
citing  Chew  Heong  v.  United  States,  112  U.  8.,  536,  539,  559;  Head 
Money  Cases,  112  U.  S.,  580,  599 ;  Whitney  v.  Robertson,  124  U.  S., 
190,  195;  Chinese  Exclusion  Case,  130  U.  S.,  581,  600.) 

The  power  to  forbid  entrance  to  foreigners  necessarily  includes  the 
rig^t  to  expel,  for  the  reason  of  the  thing  is  the  same  in  each  case.  We 
forbid  the  foreigner  to  enter  because  his  presence  in  our  country  is 
undesirable.  He  is  expelled  for  the  same  reason.  Sovereignty  and 
the  exercise  of  sovereim  power  control.  A  recent  example  of  this 
sovereign  power  to  exclude  classes  of  aliens  from  the  United  States  is 
to  be  found  in  the  act  of  March  3,  1903  (32  Stats.,  1213),  which  ex- 
cludes anarchists  from  the  territories  of  the  United  States.  In  Tur- 
ner r.  Williams  (1904,  194  U.  S.,  279)  the  Supreme  Court  of  the 
United  States  hela  that  it  was  constitutional  and  declared  the  power 
to  expel  inherent  in  sovereignty.  In  the  same  way  Great  Britafn  has 
held  under  international  law,  as  well  as  by  statute,  that  an  alien  has 
no  legal  right,  enforcible  by  action,  to  enter  British  territory.  (Mor- 
grove  V.  Chung  Teeng  Toy,  1891,  L.  R.  Apn.  Cas.,  272.) 

While,  however,  the  right  to  expel  as  well  as  a  right  to  prevent  en- 
trance must  necessarily  exist  and  coexist  in  a  sovereign  nation,  in  the 
United  States  such  prohibition  or  such  expulsion  can  only  exist  in 
pursuance  of  general  laws  permitting  and  prescribing  such  action. 

For  the  general  question  and  the  recognition  of  the  right  as  exem- 
plified in  American  diplomatic  correspondence,  see  Moore's  Inter- 
national Law  Digest,  Volume  IV,  pages  68-90. 

Repeated  decisions  of  the  Supreme  Court  and  no  less  repeated  in- 
structions of  the  Department  of  State  recognize  and  regulate  the  right 
of  expulsion,  and  we  can  not  well  deny  to  a  foreign  and  sovereign  na- 
tion the  ri^t  which  we  both  claim  and  exercise. 

As  far  as  municipal  law  and  the  practice  of  the  Department  of 
State  are  concerned,  we  might  rest  here.  As,  however,  the  right  to 
expel  is  not  merely  a  right  recognized  by  the  municipal  law,  but 
sanctioned  by  the  fundamental  principles  and  practices  of  interna- 
tional law,  it  is  necessary  to  consider  tlie  subject  in  the  broader  and 
international  aspect.  Perhaps  this  right  and  its  fundamental  nature 
is  nowhere  better  expressed  than  in  the  following  paragraph  from  a 
recent  and  authoritative  work  on  international  law : 

Each  sovereign  state  is  free  to  prescribe  the  couditions  ui)oii  which  aliens 
may  enter  and  reside  within  its  territory.  The  right  of  uonadmission,  as  of 
ezfHilsion,  is  a  direct  consequence  of  territorial  sovereignty.  A  nation  may  sub- 
ject the  residence  of  aliens  within  its  territory  to  exact  and  determined  condi- 
tions. May  it  interdict  completely  immigration?  May  it  close  its  territory 
akMolately  to  the  alien?  China  and  Japan  long  observed  this  policy.  Europeans 
obliged  them  to  conclude  treaUes  opening  certain  ports  and  permitting  ^«^ 
acceaa  of  aliena  to  certain  proyinces.  This  was,  however,  the  empl< 
force ;  not  the  application  of  law. 
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A  state  baa  tbe  rlgbt  to  expel  from  Its  territory  alieoB,  Individuals  or  collec- 
"tlvely,  unless  treaty  provisions  stand  in  the  way.  In  aoclent  times,  collective 
expulsion  was  much  practiced.  In  modem  times  It  lias  been  resorted  to  only 
in  cases  of  war.  Some  writers  bave  essayed  to  enumerate  tbe  legitimate  cause 
of  expulsion.  The  effort  Is  useless.  The  reasons  may  be  summed  up  and  con- 
densed In  a  single  word,  Ihe  public  interest  of  the  state,  Bluntschll  wiehed  to 
deny  to  states  tbe  rlgbt  of  expulsion,  but  he  was  obliged  to  acknowledge  tbat 
aliens  might  be  expelled  by  a  simple  administrative  measure.  (French  law  of 
December  3,  1849,  arts.  7  and  8;  law  of  October  10,  1707,  art.  7.)  An  arbitrary 
expulsion  may  neTcrthelees  give  rise  to  a  diplomatic  claim.  (Bonflls,  Manuel 
dn  Droit  Int.  Public,  sees.  441,  442.) 

Kotwithstanding  the  statement  of  Bonfils  as  to  the  uselessness  of 
an  enumeration  of  legitimate  causes  of  expulsion,  the  following  cita- 
tions from  writers  of  authority  will  show  how  widespread  is  the 
recognition  of  the  right  and  how  thoroughly  international  law  re- 
stricts its  exercise  wiQiin  certain  clearly  defined  lines. 

Flore,  in  his  Noveau  Droit  International  Public  (Paris,  1885), 
section  699,  says : 

We  ought  to  consider  as  contrary  to  tbe  respect  due  to  the  personal  liberty 
of  the  alien  the  authority  given  to  the  administrative  power  to  expel  him  from 
the  state,  without  admitting  tbat  its  decisions  could  be  controlled  by  tbe  Judi- 
ciary authority  oo  tbe  demand  of  tbe  interested  party.  We  certainly  could  not 
deprive  tbe  sovereignty  of  the  right  to  take  seasonable  dispositions  to  prevoit 
the  alien  from  compromising  the  public  security  and  subject  him  to  repressive 
measures  in  case  be  should  violate  bospltallty .  But  out  of  respect  to  Individual 
liberty,  It  is  necessary  that  tbe  expulsion  should  not  be  decreed  by  the  executive 
power  as  an  ultrasummary  and  discretionary  measure,  because  we  should  thus 
Bee  realized  tbe  Inconvenience  of  remediless  attaclia  on  Individual  liberty.  The 
greatest  portion  of  modem  l^lslatlon  has,  without  regard  to  tbia  inconvenience, 
sanctioned  the  principle  that  tbe  expulsion  of  the  alien  Is  a  measure  of  higb 
police,  and  that  the  executive  power  can  expel,  without  control,  persons  who 
compromise  the  public  tranquillity. 

Bluntschli,  in  he  Droit  International  Codifi^  (Paris,  1881),  says, 
article  384: 

When  a  government  Interdicts  without  reason  tbe  admission  Into  Its  territory 
of  a  stranger  duly  authorized  or  expels  bim  without  cause  and  with  offensive 
forms,  the  state  of  which  this  alien  is  a  citizen  has  the  right  to  complain 
against  this  violation  of  Intematlonal  law  and  to  demand,  tf  necessary,  satis- 
tactlon. 

Prndier-Foder^,  in  Droit  International  Public,  volume  3  (Paris, 

1887),  sections  1857-1859,  says: 

The  question  of  the  expulsion  of  aliens  is  one  of  those  about  which  the  law, 
such  as  it  is,  is  tbe  farthest  removed  from  tbe  law  as  It  should  be.  *  *  * 
This  power  of  compelling  an  alien  to  depart  the  country,  causing  blm,  If  need 
be,  to  be  conducted  to  the  frontiers,  results  directly  from  the  right  of  sover- 
eignty. In  vain  will  one  question  this  power  by  alleging  tiiat  human  liberty 
IB  tbe  most  sacred  of  natural  rights;  tbat  Its  complete  development  Is  not  lim- 
ited by  the  frontiers  of  the  country  of  which  ooe  la  a  cltlEen ;  tbat  It  Is  con- 
trary to  the  principles  of  law  and  of  the  treaty  Interests  of  peoples  to  fetter 
the  entire  freedom  of  the  permanent  relations  between  citizens  of  different 
Btates;  that  expulsion  Is  a  punlshmet.  and  that  one  can  not  punish  an  Indi- 
vidual who  has  not  been  recognized  guilty;  that  the  state  which  thinks  It  has 
a  ground  of  complaint  against  an  alien  will  act  more  equitably  by  prosecuting 
lllm  judicially,  and  In  thus  bringing  to  light  his  innocence  or  his  guilt  Tbe 
triumphant  answer  always  will  be  In  demonstrating  tbat  the  right  to  abide 
freely  In  any  place  can,  like  all  rights,  be  restricted  In  the  general  Interest  of 
tbe  political  association,  and  that  as  regards  Individuals  who,  failing  In  the 
duties  of  hospitality,  are  for  the  state  which  receives  tbem,  for  the  society 
which  receives  tbem,  an  object  of  disquietude,  a  permanent  cause  of  danger 
or  of  scandal,  the  state  la  not  required  to  be  generous  to  the  extent  of  imposing 
upon  the  public  administration  the  obligation  to  watch  over  tbem  In  order  to 
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prevent  their  criminal  actions.  The  right  of  providing  for  the  safety  and  the 
conservation  of  society,  and  of  decreeing  measures  of  high  administration  and 
of  police,  is  one  of  the  essential  tributes  of  sovereignty.  No  state  could  renounce 
the  right  of  expulsion  with  which  it  is  armed  without  compromising  by  this 
abandonment  the  interests  which  are  confided  to  it,  and  which  it  is  its  duty 
to  protect.  Thus,  it  will  be  observed  with  justness  that  the  treaties  and 
declarations  by  which  a  government  stipulates  for  its  citizens  the  right  of 
sojoom,  of  acquiring  real  estate,  of  following  an  industry  upon  a  foreign  ter- 
ritory, ought  not  to  be  interpreted  as  involving  a  renunciation  on  the  part  of 
the  other  contracting  power  of  the  right  to  expel  aliens  whose  conduct  should 
make  it  desirable.  But  the  exercise  of  the  right  ought  not  to  be  abused. 
There  are  two  reflections  of  Vattel  which  cover  all  that  can  be  said  on  this 
subject.  Spea Icing  of  the  dangers  which  certain  aliens  might  cause  to  a  state, 
**A  nation,**  says  he,  *'  has  the  right  and  is  even  obliged  to  follow  in  this  respect 
the  rules  of  prudence ;  but  this  prudence  ought  not  to  be  suspicious  nor  carried 
to  the  point  of  refusing  an  asylum  to  unfortunates  for  light  reasons  and  for 
unfounded  or  frivolous  fears." 

«♦♦♦♦♦« 

The  administrative  authority  will  alone  determine  the  public  necessities 
which  can  justify  the  expulsion  to  be  made,  and  will  be  able  to  set  forth  the 
reasons  of  this  measure  to  the  government  of  the  country  to  which  the  ex- 
pelled Individual  t>elongs,  if  this  government,  ns  it  may  rightfully  do,  demands 
an  explanation ;  thus  it  is  with  the  reason  that  according  to  the  jurisprudence 
of  the  council  of  state  and  of  the  court  of  cassation,  the  ministerial  decree 
which  pronounces  the  expulsion  of  the  stranger  is  considered  in  France  as 
constituting  a  measure  of  police  and  of  public  order,  an  act  of  Government 
of  which  the  legality  transcends  the  competence  of  the  judiciary  authority. 
But  the  competence  of  the  administrative  authority  does  not  exclude  control 
and  would  not  justify  arbitrariness.  The  expulsion,  whether  It  Is  limited  to 
an  Individual  or  is  applied  to  an  entire  category  of  persons,  is  legitimate  only 
so  far  as  it  is  demonstrated  with  evidence  that  the  presence  of  those  whom  it 
affects  imperils  the  peace  within  or  without,  the  security  of  the  governors  or 
of  the  governed — that.  In  a  word,  it  compromises  one  of  the  interests  which 
the  State  guards.  It  is  necessary  that  the  danger  be  certain,  that  the  menace 
be  effective;  the  administration  ought  not  to  be  able  to  recur  to  this  harsh 
measure  except  so  far  as  the  condition  of  the  individuals  who  are  the  object 
of  it  inspires  real  and  well-founded  disquietude  either  In  the  inhabitants  of  the 
country  or  In  the  government  itself,  or,  perhaps,  even  In  a  friendly  govern- 
ment. De  Bar  has  said,  without  exaggeration,  that  the  universal  conscience 
protests  against  the  arbitrary  use  of  the  right  of  expulsion. 

The  Journal  du  Droit  International  Prive  for  1886,  volume  13, 
contains,  on  page  1  and  following,  the  report  of  a  careful  study  given 
to  the  Question  of  the  expulsion  of  foreigners  by  Professor  von  Bar, 
from  which  the  following  passages  are  quoted : 

What  one  calls  the  right  of  dismissal  ought  not  to  be  considered  as  an  un- 
restrained right  of  the  State;  otherwise  international  relations  would  become 
impossible.  The  State  is  absolute  master  neither  of  its  soil  nor  of  those  who 
Inhabit  it. 

He  quotes  the  above  from  Bluntschli,  and  then  comments: 

The  learned  professor  of  Heidelberg  does  not  dispute  that  in  certain  cir- 
cumstances the  State  is  justified  in  refusing  to  foreigners  admission  to  its  terri- 
tory or  in  expelling  them.  He  limits  himself  to  maintaining  that  the  use  of 
such  a  power  ought  to  be  limited  to  exceptional  cases  rigorously  justifiable  and 
ought  not  to  be  contrary  to  the  principles  of  the  law  of  nations  nor  to  interna- 
tional necessities  or  habitudes. 

He  also  quotes  from  Ileffter  on  the  Law  of  Nations,  as  follows: 

No  state  can  remove  from  Its  soil  the  subjects  of  another  State  whose  nation- 
ality is  duly  established,  nor  ex|)el  them  after  having  received  them,  without 
baring  good  reasons  for  so  doing,  which  it  is  hftund  to  coninumicate  to  the 
government  of  which  they  are  subjects. 
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He  continues: 

Tbe  state  which  reaorta  to  expulsion  ought  to  Invoke  reasons  of  a  DBtnre  to 
J&itlfr  It.  Hie  expulsion  ought  to  be  confoi-mable  to  tbe  traditions  and  to  the 
prlnciplea  ot  the  law  of  nations.  •  •  •  Xo  State  Is  obliged  to  tolerate  upon 
Its  soil  the  presence  of  an  alien  so  forgetful  of  the  duties  of  the  hOBpltallty 
which  he  enjoys  as  to  render  himself  guilty  of  a  grave  offense.  Obedience  to 
the  local  laws  la  tbe  condition  of  his  admission,  and  the  benefit  of  this  admis- 
sion may  be  withdrawn  eren  In  a  case  where  the  delict  which  he  Is  charged 
with  may  not  be  repressed  by  them,  as  being  directed  not  against  the  territorial 
sovereignty,  but  against  a  friendly  power.  Then,  Indeed,  if  no  punishment  Is 
Tlslted  upon  the  delinquent  It  is  only  because  the  State,  or  at  least  those  who 
represent  It.  do  not  believe  that  they  are  fn  condition  to  render  a  Judgment  suffi- 
ciently Justifiable  by  the  circumstances,  of  a  political  order,  which  hare  called 
forth  their  exercise  In  regard  to  the  criminative  fact.  Still  It  Is  necessary  In 
any  event,  In  order  to  give  ground  for  an  expulsion,  that  It  be  proven,  or  at 
least  rendered  probable  In  tbe  highest  degree,  that  It  contains  elem^its  of  a 
grave  and  real  violation  of  the  law  or  of  an  attempt  to  coounlt  It.  or  that  an 
act  blameworthy  in  itself  be  done  by  way  of  preparation. 

In  his  footnotes  to  this  text  he  says : 

But  absolutely  decisive  proof  Is  not  ladl!<pensable  iu  this  matter,  for  It- Is  a 
qaeetlon  of  general  safety.  Thus,  the  mere  preparation  for  a  crime  of  any 
gravity  would  be  a  sufflelent  cause  for  an  expuUloii. 

He  further  says: 

Bluntschll  declares  It  as  a  principle  In  bis  section  384  that  the  arbitrary  and 
nnjustldable  expulsion  of  a  foreigner  may  be  tbe  point  of  departure  of  diplo- 
matic reclamations  on  the  part  of  the  Stale  of  which  he  Is  a  citizen.  This  point 
Is  above  alt  controversy. 

In  another  of  his  footnotes  he  says  that — 
It  Is  not  a  complete  juatlllcatlon  of  the  expulsion  from  tbe  point  of  view  of 
International  law  to  pretend  that  It  was  not  an  act  directed  against  the  govern- 
ment of  tbe  state  to  which  the  individual  expelled  belonged. 

In  another  note  he  illustrates  the  general  doctrine  thus; 

An  analogy  borrowed  from  tbe  criminal  law  will  suffice  to  make  It  clear.  I 
am  not  obliged  to  tolerate  the  preaence  of  anyone  in  my  house ;  but  when,  after 
having  specially  invited  a  person  to  come  there,  I  expel  him  without  reason  I 
incur  a  responsibility.  It  is  the  same  way  with  the  Innkeeper  who  ofTers  In  a 
jreneral  mauner  bis  bouse  to  his  patrons  and  who  drives  one  of  them  out  of  It 
without  reason.  > 

This  note  is  explanatory  of  his  text,  which  reads  thus : 

In  our  opinion  the  foreljtner  lias  a  real  right  to  sojourn  within  the  territory  of 
another  state  than  that  to  which  he  belongs,  at  least  when  be  has  been  admitted 
there  or  when  he  fulfills  the  conditions  on  which  the  laws  malte  his  ndmlsalon 
depend.  Nevertheless,  outside  the  case  of  an  Infraction  of  n  diplomatic  treaty, 
tbe  power  whose  subjects  have  been  unjustly  expelled  can  only  demand  by  force 
the  satisfaction  which  Its  peaceful  reclamations  have  been  unable  to  obtain. 
This  grows  out  of  the  fact  that  the  nature  and  extent  of  the  right  of  the  alien 
have  not  been  formulated  down  to  the  present  time  with  sulHclent  precision. 

In  the  Revue  de  Droit  International,  volume  20,  page  498,  is  con- 
tained a  report  by  Rolin-Jacquemyna  on  the  right  of  expulsion  of 
aliens.  The  question  was  staled  thus:  "  In  what  manner  and  within 
what  limits  may  governments  exercise  the  right  of  expulsion  against 
loreigners?  "    The  following  passages  are  quoted ; 

The  right  to  prohllilt  the  admission  iuto  a  territory  or  to  exclude  from  It 
every  individual  wlio  is  an  alien  to  the  jKtllticai  community  Is  a  direct  con- 
sequence of  territorial  sovereignty.  •  •  •  But  in  regard  to  the  principle  of 
territorial  sovereignty,  there  are  other  principles  which  tend  not  to  nullify  it 
but  to  restrict  Its  exercise,  and  upon  which  principles  it  Is  desirable  that  n  body 
of  iMisitlvc  rules  be  established.    Tbe  first  of  these  principles  Is  that  every 
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state  forms  a  part  of  the  community  of  nations  of  which  the  whole  makes  up 
humanity.  As  snch,  it  is  not  permitted  it  to  isolate  itself  nor  to  isolate  its 
territory  from  all  contact  with  the  rest  of  the  world.  In  acting  thus  it  wt>uld 
lilace  itself  outside  the  law  and  outside  the  community  of  nations  and  would 
expose  itself  to  an  expropriation  in  the  cause  of  humanitarian  interests.  The 
consequence  of  this  principle  is  that  a  state  can  not  interdict  in  an  absolute 
manner  to  all  strangers  access  to  its  territory,  nor  expel  indiscriminately  or  en 
masse  all  those  who  are  found  there.  *  *  *  Besides  these  general  duties 
toward  humanity  and  toward  the  community  of  states  there  are  some  particular 
duties  which  are  applicable  to  the  exercise  of  the  right  of  expulsion  and  whi(^ 
are  founded  upon  the  tact  that  the  individual  expelled  has  the  double  character 
of  a  man  and  of  a  citizen.  In  his  character  as  a  man  he  has  the  ri^t  not  to 
be  the  object  of  undue  severity  nor  to  be  injured  unjustly  in  his  interests.  In 
his  character  as  a  citizen  of  another  state  he  can  claim  the  protection  of  his 
sovereign  against  these  severities  or  these  spoliations.  The  state  which  expels, 
acting  thus  in  virtue  of  its  own  sovereignty,  is  the  sole  Judge  of  the  motives 
which  determine  the  measure.  It  does  not  follow  that  these  motives  may  be 
indifferent  nor  that  the  right  of  expulsion  can  be  the  pretext  of  arbitrary 
violence. 

In  concluding  his  report  he  states : 

From  the  point  of  view  of  international  law,  every  government  of  a  sover- 
eign state  has,  as  a  general  rule,  if  it  Judges  it  necessary  in  the  interest  of 
this  state,  the  right  to  admit  or  not  to  admit,  to  expel  or  not  to  expel,  foreigners 
who  wl^  to  enter,  or  who  are  found  upon  its  territory,  as  well  as  to  subject 
their  admission  or  their  residence  to  the  conditions  which  it  Judges  necessary 
in  the  interest  of  its  tranquillity  or  of  its  security.  The  exercise  of  these  differ- 
ent rights  is,  however,  subject  to  the  following  restrictions. 

Among  which  he  states  the  following: 

1.  Xo  state  can,  without  placing  Itself  outside  the  pale  of  International  law. 
Interdict  In  an  absolute  manner  the  access  of  all  strangers  to  Its  territory  nor 
expel  indiscriminately  or  en  masse  all  those  who  are  found  there. 

4.  The  right  of  expulsion  and  the  mode  of  exercise  of  this  right  may  be  reg- 
ulated by  international  treaties. 

5.  But  in  the  absence  of  treaties  the  state  to  which  the  expelled  Individual 
belongs  has  the  right  to  know  the  motives  of  the  expulsion,  and  the  coniniuni- 
catlon  of  these  motives  can  not  be  refused  to  It.  Moreover,  the  expulsion  ought 
to  take  place  with  all  the  considerations  which  are  demanded  by  humanity  and 
the  respect  for  acquired  rights.  Save  In  urgent  cases,  a  reasonable  time  ought  to 
be  allowed  to  the  expelled  individual  to  settle  his  interests.  Finally,  except 
in  cases  of  extradition,  he  ought  to  be  left  to  choose  the  iK>lnt  of  the  frontier 
from  which  he  prefers  to  depart  the  country. 

In  the  report  of  the  sessions  of  the  Institute  of  International  I^aw, 
held  at  Hamburg,  1891,  repoi'ted  in  Volume  XI,  Professor  von  Bar 
introduced  a  project  for  an  international  regulation  providing, 
among  other  things,  that  expulsion,  not  being  a  penalty,  ought  to  be 
executed  with  all  the  consideration  possible,  taking  into  account  the 
social  situation  and  character  of  the  person:  and  on  pages  ?U0  and 
311  of  the  Annuaire,  Volume  XI,  he  says: 

I  do  not  doubt  that  the  government  whose  citizen  has  bwn  expelle<l  may  some- 
times demand  in  favor  of  the  latter  an  indemnity,  but  this  will  be  only  an  ap- 
plication of  a  general  and  undisputed  principle  of  the  law  of  nations  which 
I»rohibits  a  wholly  unjust  treatment  of  foreigners. 

Calvo,  in  Volume  VI  of  his  International  Law  (Paris,  1896),  sets 
out  certain  rules  adopted  by  the  Institute  of  International  Law  at 
its  session  September  9,  1892,  at  (leneva.  touching  the  expulsion  of 
foreigners.    Rules  17  and  41,  on  pages  131  and  134.  ai-e  as  follows: 

Rule  17.  Expulsion,  not  being  a  penalty,  ought  to  ho  execnt^^l  with  all  the 
consideration  possible,  talcing  Into  account  the  particular  situation  of  the  person. 
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Rule  41.  The  expulsion  of  domiciled  foreigners  residing  or  having  a  com- 
mercial establishment  ought  not  to  be  pronounced  in  a  manner  to  betray  the 
confidence  which  they  have  had  in  the  laws  of  the  state.  It  ought  to  allow  them 
the  freedom  to  use  either  directly,  if  it  is  possible,  or  through  the  interven- 
tion of  third  parties  selected  by  them,  all  legal  ways  to  arrange  their  affairs 
and  their  interests,  as  well  active  as  passive,  in  the  territory. 

Rivier,  in  his  Principles  of  the  Law  of  Nations  (Paris,  1896),  Vol- 
ume I,  page  311,  says : 

The  expulsion  ought  not  to  take  place  arbitrarily.  In  receiving  an  alien,  in 
allowing  him  to  establish  himself,  the  Government  has  assumed  in  this  respect 
a  sort  of  tacit  engagement.  It  is  true,  on  the  other  hand,  that  in  establishing 
himself  in  the  country  the  alien  subjects  himself  to  the  laws  and  institutions 
of  this  country,  and  thereby  accepts  the  contingency  of  expulsion  ordered  in 
conformity  with  these  laws  and  institutions.  In  several  countries  the  right  of 
expulsion  is  regulated  and  limited  by  law.  A  restriction  which  appears  natural 
results  from  the  authorization  of  domicile  accorded  to  the  alien.  The  expulsion 
ought  not  to  take  place  in  an  offensive  manner  to  the  state  to  which  the  ex- 
pelled individual  belongs.  The  motives  of  expulsion  are  in  general  communi- 
cated to  the  state  of  the  expelled  party  if  it  makes  a  demand  of  them.  It  may 
be  that  public  interest  does  not  comport  with  certain  divulgences;  in  such  case 
it  seems  that  the  affirmation  that  the  measure  is  justified  and  does  not  concern 
the  state,  but  only  the  individual,  ought  to  be  admitted  as  sufficient. 

Wharton's  Digest  of  International  Law,  Volume  II,  section  206, 
states  the  rules  which  have  governed  the  practice  of  this  Government 
in  such  cases,  showing  the  full  recognition  and  claim  on  its- own  part 
of  the  right  of  expulsion. 

On  November  5, 1895,  in  the  Wiener  Case  (Foreign  Relations,  1895, 
Part  II,  p.  801;  Moore's  International  Law  Digest,  Vol.  IV,  pp. 
82-85),  Mr.  Gresham,  in  an  instruction  to  Mr.  Smythe,  took  this  hi^ 
ground : 

This  Government  can  not  acquiese  in  the  arbitrary  expulsion  of  its  citizens 
from  the  territory  of  a  friendly  state  on  purely  political  grounds  without  satis- 
factory proof  that  their  acts  withdraw  them  from  the  guaranties  of  our  treaty  of 
1864 ;  and  even  were  such  proof  presented  and  found  sufficient  they  are  entitled 
to  a  reasonable  time  to  dispose  of  any  business  interests  or  possessions  they 
may  have  there  acquired. 

On  January  30,  1896,  Mr.  Olney,  in  an  instruction  to  Mr.  Young 
in  the  Hollander  Case,  reviewed  the  general  doctrines  applicable  to 
the  expulsion  of  aliens.  (Foreign  Relations,  1895,  Part  II,  pp.  776- 
781;  Moore's  International  Law  Digest,  Vol.  IV,  pp.  102-108.) 

In  the  Wiener  Case,  January  24,  1895  (Foreign  Relations,  Part 
II,  p.  809;  Moore's  International  Law  Digest,  Vol.  IV,  pp,  87,  88), 
Mr.  Gresham,  in  an  instruction  to  Mr.  Smythe,  said  that  Haiti,  "  hav- 
ing assumed  the  responsibility  of  expelling  a  citizen  of  a  friendly 

wer  without  giving  him  any  hearing,  producing  evidence  a^inst 
im,  or  allowing  him  opportunity  for  deiense,  was  thereupon  bound 
either  to  establish  by  proofs  that  there  was  good  ground  tor  the  ex- 
pulsion or  else  to  indemnify  the  expelled  person  lor  the  damage  he 
nas  sustained." 

The  dispatch  of  Secretary  Olney  in  the  Hollander  Case  above 
referred  to  contains  a  masterly  exposition  of  the  doctrine  of  expul- 
sion, applied  to  a  concrete  case,  based  upon  a  careful  examination 
of  international  theor}^  and  practice.  Unenforced  by  the  authority 
of  other  state  papers,  it  is  sufficient  to  show  that  the  policy  of  this 
Government  is  to  admit  the  right  but  to  safeguard  its  exercise. 

In  virtue  of  the  provisions  of  this  remarkable  state  paper,  Mr. 
Jaurett  is  clearly  entitled  to  indemnity.     Notwithstanding  the  length 
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of  the  document,  it  is  impossible  to  omit  it  in  any  serious  discussion 
of  the  right  and  limitations  placed  upon  the  doctrine  of  expulsion. 
It  is  therefore  set  forth,  with  an  unimportant  omission : 

In  the  year  1888  Mr.  Hall  was  the  minister  of  the  United  States  at  Guate- 
mala. Mr.  Hosmer  was  the  United  States  consul-general  there,  and  Hollander, 
an  American  citizen,  was  residing  there  publishing  a  newspaper  by  license  of 
the  Government  of  Guatemala.  During  that  year  Mr.  Hollander  made  affidavit 
before  Mr.  Hosmer  that  Mr.  Hall  and  certain  high  officials  of  Guatemala  had 
beea  beneficiaries  of  a  fraudulent  overissue  of  bonds  of  that  Groverhment;  that 
Mr.  Hairs  participation  therein  was  shown  by  the  books  of  certain  bankers 
there,  and  that  a  certificate  of  ^  prominent  citizen,  Mr.  Herrera,  showed  the 
complicity  of  the  Guatemalan  officials.  Hollander  filed  the  alleged  certificate 
with  Mr.  Hosmer.  Mr.  Hall,  hearing  of  these  charges,  asked  Mr.  Hosmer  for 
Hollander's  affidavits,  the  alleged  certificate  of  Herrera,  etc.  These  were  re- 
fased,  but  copies  were  given  him,  and  he  (Mr.  Hall)  brought  the  matter  to  the 
attention  of  the  Guatemalan  Government,  asking  an  Investigation.  The  Inves- 
tigation was  held  and  resulted  In  Hollander's  arrest  and  Imprisonment  on  Feb- 
ruary 8,  1880,  on  a  charge  of  calumny  and  forgery.  Before  Hollander's  trial 
came  on  and  while  he  was  in  prison,  he  was,  on  May  14,  1889,  expelled  from  the 
country  by  an  Eixecutlve  decree.  The  expulsion  followed  Immediately  on  the 
decree,  and  he  was  not  even  allowed  to  see  his  family,  or  to  make  any  business 
arrangements  whatever. 

Upon  this  state  of  facts  this  Government  demanded  a  reasonable  Indemnity 
for  Hollander,  upon  the  ground  that  the  harsh  and  hasty  manner  of  his  expul- 
sion was  In  violation  of  International  law.  In  Its  reply  of  December  22,  1893, 
the  Guatemalan  Government  said: 

*'  It  is  impossible  to  lay  aside  the  right  which  the  €k>vemment  had  to  expel 
Mr.  Hollander  at  the  hour  and  In  the  conditions  that,  according  to  Its  Judg- 
ment, were  convenient.  The  Government  was  not  under  obligation  to  allow 
him  more  or  less  time  to  get  out  of  the  country,  nor  to  accommodate  him  In 
any  way.  All  the  practices  of  International  jurisprudence,  supposing  them  to 
be  certain  and  Indisputable,  fall  down  before  a  law  clear  that  comes  Imme- 
diate from  the  sovereignty  of  a  nation.  The  stranger  who  lands  on  our 
shore  knows,  or  ought  to  know,  that  he  Is  exposed  to  those  eventualities,  If 
be  does  not  observe  a  convenient  behavior,  and  he  who  puts  In  practice  a  right, 
as  the  Government  of  Guatemala  has  done,  does  not  cause  Injury  nor  violate 
other  people's  rights.  Whatever  may  be  the  consequences  of  Mr.  Hollander's 
expulsion  he  must  blame  himself  only,  and  lament  them  as  the  result  of  his 
want  of  prudence.  This  is  an  argument  that.  In  my  opinion,  can  never  be  an- 
swered satisfactorily.  I  shall  say  no  more  about  it,  because  It  seems  unneces- 
sary to  explain  a  point  In  itself  so  clear.  It  Is  contradictory  not  to  allow  that 
the  Government  had  the  right  to  expel  Mr.  Hollander,  and  to  want  indemnity 
for  a  legal  act." 

•*The  practices  of  internntional  law  ♦  ♦  *  fall  down  before  a  l:uv  clear 
that  comes  immediately  from  the  sovereignty  of  a  nation."  The  logical  result 
of  that  proposition  is  that  whatever  a  state  by  legal  formula  wills  to  do.  It  may 
do;  and  that  international  obligations  are  annulled,  not  infringed,  by  legalized 
administrative  action  In  contravention  of  those  obligations.  The  United  States 
is  anwilling  to  accept  that  proposition  as  seriously  presented  by  Guatemala.  I 
construe  the  language  used  to  mean  that  as  a  rule  of  International  law  the 
right  of  expulsion  is  absolute  and  inherent  in  the  sovereignty  of  a  state;  and 
that  no  other  state  can  question  the  exercise  of  this  right  nor  the  manner  of 
exercising  it.  It  Is  possible  some  authority  may  be  found  in  support  of  that 
Tiew,  and  that  It  obtained  in  the  earlier  practice  of  nations;  but  the  modem 
theory  and  the  practice  of  Christian  nations  is  believed  to  be  founded  on  the 
principle  that  the  expulsion  of  n  foreijnier  is  justifiablo  only  when  his  presence 
is  detrimental  to  the  welfare  of  the  state,  and  that  when  expulsion  is  resorted 
to  as  an  extreme  police  measure  it  is  to  be  accomplished  with  due  regard  to 
the  convenience  and  the  personal  and  property  interests  of  the  person  expelled. 

In  1888  Rolin-Jacquemyns,  the  secretary-general  of  the  Institute  of  Inter- 
national Law,  made  a  report  to  that  body  on  the  "  Right  of  expulsion  of  for- 
eigners," which  is  published  In  the  Revue  de  Droit  International  (Vol.  XX. 
p.  498,  and  following).  The  report  was  in  answer  to  a  call  by  the  association 
for  an  <>xsmination  of  the  question.    "  In  what  manner  and  within  what  limits 
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"  The  first  condition  of  the  ezietence  of  a  state  la  not  only  the  existence  of  a 
grotip  of  cltleena  wlio  recognize  Ita  sovereignty,  bnt  also  the  eElatence  of  a 
territory  on  whicb  thla  aoverelgnty  Is  exercised,  as  a  matter  of  fact  and  of 
riglit,  to  tbe  exclnelon  of  any  other  sorere^  authority.  But  this  sovereignty 
wonld  be  compromised  If  It  were  possible  for  persons  under  no  political  obliga- 
tion to  the  state  which  they  enter,  who  contribute  nothing  In  the  way  of  personal 
service,  and  whose  country.  In  tCbort,  Is  elsewhere,  to  Install  themselves  there 
end  defy  the  local  anthorlUeB,  by  whom  thetr  presoice  Is  regarded  as  dangerous 
M  Injurious  to  the  community." 

Upon  this  principle  of  territorial  sovereignty  he  formulates  the  fnndamental 
mle  that — 

"  Kvery  state  may  limit  the  admission  and  the  residence  of  fore^ers  upon 
its  territory  by  such  conditions  as  It  deems  necessary.  But  [he  adds]  there  la 
another  consideration  which  tends,  not  to  annul,  but  to  restrain  this  exercise 
Of  territorial  sovereignty.  The  Individual  expelled  has  tbe  double  qtiallty  of 
being  a  man  and  a  citizen  of  another  state.  As  a  human  being  he  bas  tbe  right 
to  be  exempt  from  needless  harsh  treatment  and  from  unjust  detriment  to  his 
Interests;  In  bis  quality  of  citizen  of  nnother  state,  he  has  a  right  to  invoke  the 
protection  of  his  country  against  duly  rigorous  treatment  and  against  spolia- 
tion of  hie  property.  The  act  of  expulelon  ought  to  conform  to  Its  direct,  essen- 
tial object,  which  Is  to  relieve  the  soil  of  an  obnoxious  guest.  The  right  of 
national  sovereignty  does  not  require  nor  permit  more.  Generally  an  ofBclal 
order  to  leave  the  country  within  a  specified  time  Is  sufficient.  If  not.  force 
may  be  employed.  But  forcible  eviction  should  never  aaaume  a  gratoltously 
vexatious  character." 

This  author  makes  a  practical  distinction,  furthermore,  between  the  treat- 
mmt  of  a  transient  visitor  and  that  due  a  resident  foreigner  who  has  estab- 
lished a  business  or  acquired  property  Interests  which  would  be  ruined  by 
sudden  expulsion. 

"Id  the  latter  case  It  Is  especially  important  [he  sayal  that  the  government 
which  ex  pel  B  should  exercise  every  indulgence,  and  accord  all  delay  constetent 
with  tbe  public  interests.  If  it  would  escape  the  charge  of  cruelty  and  masked 
persecution." 

In  closing  his  report,  Mr.  Itoiln-Jacquemyns  offers  tbe  following  as  oue  of 
five  "conclusions;  " 

"  Even  in  the  absence  of  treaty,  tbe  state  to  which  tbe  expelled  person  belongs 
has  a  right  to  know  tbe  reason  for  the  expulsion,  and  tbe  communication  of  tbe 
reason  can  not  be  refused.  Moreover,  the  expulsion  should  be  accompllabed 
with  special  regard  for  humanity  and  respect  for  acqnired  rights.  Except  In 
cases  of  special  urgency,  a  reflsonable  time  should  be  allowed  to  tbe  expelled 
person  to  adjust  his  affairs  to  the  new  conditions.  Lastly,  except  In  cases  of 
extradition,  tbe  expelled  person  ought  to  be  allowed  to  depart  by  the  route 
which  he  prefers." 

ProfeBHor  Bar  (Journal  Dr.  Int.  Privf,  18S6,  vol.  13.  p.  5)  quotes  with  ap- 
IHV3vnl  Bluntschll's  opinion  that  "the  right  to  expel  foreigners  should  not  be 
considered  as  an  unqualified  right:  if  so,  International  relations  would  be  Im- 
possible," and  adds  that,  without  denying  the  right  of  a  state  In  certain  contin- 
gencies to  refuse  foreigners  access  to  its  territory  and  to  ospel  them  from  It,  he 
GOnflneB  himself  to  affirming  "  that  the  exercise  of  such  a  power  should  be  lim- 
ited to  exceptional  cases  rigorously  Justified,  and  should  not  be  at  variance  with 
the  principles  of  International  law  and  of  the  necessities  of  the  case,  nor  in  con- 
travention of  tbe  practice  of  nations.  •  ♦  •  Any  other  course  finds  Its  con- 
donoation  in  Vattel  (Dr,  Int„  II,  8,  104),  who  says:  The  sovereign  bas  no 
right  to  grant  an  entrance  into  his  state  for  tbe  purpose  of  drawing  foreigners 
into  a  snare.' " 

At  a  later  meeting  of  tbe  Institute  of  International  T.aw  (18S1),  In  which  a 
set  of  rules  was  formulated  for  tbe  regulation  of  expulsion.  Professor  Bar  said. 
In  criticising  one  of  the  proposed  rules  wbicb  provided  for  diplomatic  reclama- 
tion in  favor  of  the  expelled  foreigner: 

"  I  do  not  doubt  that  the  government  of  tbe  expelled  person  may  sometimes 
demand  an  indemnity  In  his  behalf:  but  this  Is  only  an  application  of  tbe  gen- 
eral and  unquestioned  principle  of  the  law  of  nations  which  prohibits  the  unjust 
treatment  of  foreigners,  a  principle  that  needs  not  tbe  sauctlon  of  an  express 
regulation."     (Inst,  Dr.  Int.  Annuaire,  Vol.  XI,  p.  310.) 


WS0NQ8  DONE  AMEBICAN   CITIZENS  BY  VENEZUELA.  29 

Onlvo  (Dictionnaire  de  Droit  International,  title  Expulsion)  says: 

**  Bat  wlien  a  government  expels  a  foreigner  without  cause,  and  in  a  harsb, 
inconsiderate  manner  (avec  des  formes  blessantes),  the  state  of  which  tlietor* 
elgner  is  a  citizen  has  the  right  to  base  a  claim  upon  this  violation  of  interpa- 
tiooal  law  and  to  demand  adequate  satisfaction." 

To  the  same  effect  is  Bluntschli  (Droit  Int.  Codifi6,  art  384). 

Some  investigation  has  been  made  of  the  laws  and  practice  of  other  powers 
toachiug  the  expulsion  of  foreigners,  and  they  have  been  found  to  comport  gen- 
ermUy  with  the  principles  advocated  by  the  jurists  above  quoted.  These  writers — 
Bar,  Bluntschli,  Calvo,  and  Rolin-Jacquemyns — are  specialists  in  the  science  of 
international  law,  and  the  opinions  of  no  modem  jurists  are  entitled  to  greater 
respect.  Their  utterances  were  made  as  statements  of  principle  and  without 
reference  to  any  controversy  in  which  their  sympathies  were  engaged  or  by 
which  their  judgment  might  be  biased. 

In  certain  countries,  of  which  Belgium  is  an  example,  the  law  relating  to  ex- 
pulsion provides  safeguards  against  abuse  and  injurious  consequences,  by  re- 
quiring previous  notice,  by  conceding  the  right  of  choice  of  the  way  out  of  the 
country,  etc.  In  others,  as  in  France,  the  law  permits  immediate  expulsion,  but 
the  adiiiinistnitiou  of  it  iR  tempered  by  Executive  reKUlation.  In  an  Executive 
order  of  December  17,  1885,  the  French  Minister  of  the  Interior  deprecated  and 
forbade  harsh  execution  of  the  law  by  subordinate  functionaries.  "  Whatever 
may  be  the  necessities,"  he  said,  "  which  in  the  interest  of  public  order  are  im- 
|m>i4«m1  on  the  sui>erior  aiitborltieH,  I  believe  that  the  <>oveniment  of  the  Repiil)lic 
should  be  actuated  in  matters  of  this  nature  only  by  considerations  of  impartial 
humanity  consistent  with  the  wholesome  ^iforcement  of  the  law."  Referring  to 
certain  instances  of  harsh  execution  of  the  law  by  the  police  authorities  near 
the  frontiers,  he  says : 

**This  is,  in  my  opinion,  a  misconception  of  the  sentiment  of  humanity  to 
which  I  alluded  above,  and  an  application  of  the  letter  of  the  law  with  a  rigor 
which  a  free  republican  government  like  France  can  not  afford  to  exercise 
toward  foreltfiiers  of  any  nationality."  (Journal  de  Dr.  Int.  Priv(^,  vol.  13,  Id, 
and  4d7.) 

Expulsion  is  a  police  measure,  having  for  its  object  the  purging  of  the  State 
of  obnoxious  foreigners.  It  is  a  preventive,  not  a  penal  process,  and  it  can  not 
be  substituted  for  criminal  prosecution  and  punishment  by  judicial  procedure. 
(See  Inst  Dr.  Int  Ann.  286,  300.) 

In  no  instance  has  an  example  been  found  of  treatment  such  as  that  to  which 
Hollander  was  8iibJcH.'te<l.  Hollander  bad  been  admitted  to  residence  in  the  Re- 
public of  Guatemala  and  encouraged  to  engage  in  business  there.  He  lived  for 
a  long  time  In  amity  and  intimacy  with  the  high  officers  of  the  Republic,  and 
those  relations  continued  until  he  made  the  charge  reflecting  upon  the  integrity 
of  certain  of  these  officials.  With  the  aid  and  support  of  the  ruling  powers  be 
had  built  up  a  thriving  newspaper  and  job-printing  enterprise,  which  was  in 
full  o|K*mtion  at  the  time  of  his  expnision.  The  judicial  iHJwers  of  the  (Jovem- 
ment  of  Guatemala  at  once  took  cognizance  of  Hollander's  attack  on  the  officials 
of  th*'  fiovemment,  an<l  ht;  was  arrestinl  niK)n  the  criminal  charge  of  calumny 
and  forgery.  A  trial  and  conviction  upon  that  charge  would  have  vindicated 
the  i;ov««niment  and  its  officers  and  rosulttnl  in  the  iHmlshuient  of  Hollander  if 
be  was  guilty  of  malicious  libel  and  forgery.  His  acquittal  would  have  been 
cooclnslTe  of  his  innocence.  The  circumstances  of  his  expulsion  give  it  tbe 
appearance  of  Executive  intervention  to  take  the  nnitter  out  of  the  hands  (»f  the 
court,  and,  assuming  the  fact  of  his  guilt,  to  administer  punishment  by  way  of 
instant  and  forcible  expulsion.  The  fact  that  Hollander  was  expelled  while 
awaiting  trial,  and  in  a  manner  that  defeated  the  ends  of  Justice  Judicially  ad- 
ministered, is  one  of  the  most  aggravating  of  the  incidents  which  make  the  man- 
ner of  his  expnision  a  flagrant  violation  of  Guatemala's  obllpition  to  the  United 
States  respecting  the  treatment  of  our  citizens.  This  high-handed  treatment  of 
Hollander  carried  also  the  appearance  of  discourtesy  and  unfriendliness  toward 
the  United  Htates:  and  if  not  so  intended,  the  action  of  the  KxtMMitlve  Implied 
dlaregard  of  an  unmistakable  character  for  the  rights  and  sensibilities  of  a 
neighbor  republic  which  feels  as  a  wound  every  injury  to  its  citizens. 

•  *•*««* 

Without  contending  that  the  Guatemalan  law  of  expulsion  Is  In  derogation 
of  Article  XII  of  the  treaty,  and  without  taking  exception  to  that  law  as  a 
piece  of  domestic  .legislation,  but  having  regard  to  the  manner  and  circum- 
stanceii  only  of  Hollander's  expulsion,  it  was  effected  in  disregard  of  the  rights 
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guaranteed  to  citizens  ot  the  United  States  by  that  treaty,  and  of  "  tbe  prescrlp- 
tteu.wtalcli,"  quoting  from  the  Guatemalan  letter  of  June  9,  1888,  "can  not  be 
denied  la  any  civilized  country  of  the  eartb." 

Betumtng  to  a  consideration  of  the  facts,  Hollander  was  held  In  prison  on 
ball  more  than  three  months.  In  the  [wwer  of  the  Guatemalan  authorities, 
awaiting  trial.  Then,  suddenly  and  without  notice,  the  Judicial  proceeding  was 
abandoned  and  the  accused  was  taken  from  prison,  carried  under  guard  to  the 
<KiaBt,  and  put  upon  an  outgoing  vessel  under  an  Executive  decree  of  ezpulalon, 
leaving  bis  family,  his  business,  and  his  property  unprovided  tor.  lie  was 
literally  hurled  out  of  the  country,  leaving  behind  wife  and  children,  business, 
proi)erty,  everything  dear  to  him  and  dependent  upon  hlni.  Why  that  abandon- 
ment uf  the  Judicial  investigation  and  resort  to  summary  expulsion  by  ad- 
minlBtratlve  decree  I  do  not  inquire.  But  the  United  States  takes  this  ground: 
The  Ciovemment  of  Guatemala,  whatever  Its  laws  may  permit,  bad  not  the  right 
In  time  of  peace  and  domestic  trjinqullllty  to  expel  Holluuder  without  notice  or 
opportunity  to  make  arrangements  for  his  family  and  business,  on  account  of  an 
alleged  offense  committed  more  than  three  months  before,  Hollander  having 
during  the  entire  interval  been  In  the  power  of  the  Government,  subject  to  tbe 
proper  enforcement  ot  any  of  Its  laws,  and  at  the  time  awaiting  trial  in  the 
criminal  court  upon  the  Identical  charge  upon  which  he  was  expelled.  W 
expulsion  was  lawful  and  proper  on  the  14th  of  May,  It  was  lawful  and  proper 
on  the  8th  of  February  preceding,  when  Hollander  had  already  committed  the 
otTendIng  act  and  had  been  held  to  answer  for  It  lu  the  courts  of  the  country. 
After  deliberating  three  months  and  more,  with  Hollander  absolutely  In  Its 
power,  the  Executive  authority  exi)elled  him  lu  a  manner  that  defeated  the 
course  of  Justice  in  the  courts  of  the  country;  that  violated  tbe  rules  of  Inter- 
national law  and  the  existing  provisions  of  tbe  treaty,  and  was  contrary  to  the 
practice  of  civilized  nations.  In  so  doing  Guntcniala  did  Hollander,  and 
through  him  the  United  States,  a  previous  Injury,  which  can  not  be  allowed 
to  go  without  protest.  He  is  entitled,  upon  the  undisputed  facts,  to  a  reasonable 
Indemnity,  and  you  are  directed  to  inform  the  Government  of  Guatemala  that 
the  United  Slates  expects  it  to  be  paid.  (Mr.  J31ney,  Secretary  of  State,  to  Mr. 
Young,  minister  to  Guatemala,  Jan,  30,  1896;  Foreign  Relations,  1895,  II,  775.) 

The  instruction  may  be  said  to  represent  and  crystallize  the  policy 
of  this  country  in  the  matter  of  redress  through  diplomatic  chan- 
nels for  unjustiSable  or  illegal  expulsion  of  American  citizens  from 
foreign  parts. 

The  practice  of  the  United  States  in  such  matters  is  further  set 
forth  in  the  judgments  of  courts,  of  mixed  commissions  in  which  in- 
demnities have  been  allowed  in  cases  of  illegal  expulsion.  For  an 
enumeration  of  these  various  instances,  see  Moore's  International 
Arbitrations,  volume  4,  pages  3333-3359.  Further  illustrations  of 
the  doctrine  contended  tor  are  contained  in  Moore's  International 
Law  Digest,  pages  97-101. 

It  may  be  asserted,  perhaps,  that  the  instances  from  American  dip- 
lomatic correspondence,  as  well  as  the  judgments  of  mixed  tribunals, 
only  set  forth  American  practice,  and  that  this  American  practice 
may  be  out  of  harmony  with  the  practice  of  European  nations.  For- 
tunately, this  contention,  if  made,  is  easily  refuted,  for  in  the  Vene- 
zuelan arbitrations  of  1903  at  least  four  cases  arose  involving  the 
exercise  and  limitation  of  the  right  of  expulsion.  The  doctrine  estab- 
lished by  these  various  cases  represents  the  carefully  considered  prac- 
tice of  Belgium,  Italy,  and  Holland,  and  differs  in  no  respect  from 
the  claims  set  forth  by  this  Government  in  diplomatic  correspondence 
and  in  the  writings  of  enlightened  publicists,  whether  they  oe  conti- 
nental, British,  or  North  or  South  American. 

The  cases  referred  to,  and  upon  which  reliance  is  placed,  are  the 
following:  The  Belgian  case  of  Paquet,  Ralston's  Reports,  pp.  265- 
287;  theltalian  case  of  Boffolo,  Ralston's  Reports,  pp.  696-706;  the 
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Italian  case  of  Oliva,  Ralston  Reports,  pp.  771-782 ;  and  the  Dutch 
Cftse  of  Maal,  Ralston's  Reports,  pp.  91^916. 

While  these  four  cases  are  correctly  decided,  and  establish  the  doc- 
trine of  expulsion,  with  its  necessary  linytations,  the  case  of  Boffolo 
is  specially  singled  out  because  the  reasons  underlying  the  doctrine 
and  the  limitations  necessarily  placed  upon  its  exercise  are  there  set 
forth  accurately  and  at  length.  The  opinion  of  the  umpire,  Ralston, 
is  particularly  valuable  for  the  reason  that  the  case  of  Boffolo  was 
one  which  dia  not  and  could  not  appeal  to  the  court,  and  any  indem- 
nity which  might  be  allowed  was  reduced  by  the  fact  that  Boffolo 
was  allowed  to  return  to  Venezuela  within  a  month  of  his  expulsion. 

The  question  before  the  court  strangely  resembles  Mr.  Jaurett's 
case.  It  appeared  that  one  Boffolo,  an  Italian  subject,  reached  Vene- 
zuela in  June,  1898;  that  in  the  spring  of  1900  he  was  a  householder 
in  Caracas  and  the  publisher  of  an  Italian  weekly  newspaper.  It  fur- 
ther appeared  that  ne  took  upon  himself  the  duty  and  liberty  of  criti- 
cising, albeit  in  an  unimportant  manner,  the  juaiciary  and  the  Presi- 
dent of  Venezuela.  In  other  words,  Boffolo  was  accused  of  display- 
ing offensive  political  activity. 

The  accusation  brought  against  Mr.  Jaurett  is  similar,  and  a  like 
similarity  exists  in  the  fact  that  both  of  these  claimants  were  domi- 
ciled foreigners,  and,  as  such,  might  not  be  expelled  legally  by 
Executive  action. 

From  the  opinion  of  the  learned  umpire  the  following  quotations 
are  made,  altnough  in  so  doing  some  of  the  language  previously 
quoted  will  be  repeated : 

Tbat  a  general  power  to  expel  foreigners,  at  least  for  cause,  exists  in  gov- 
emm^its  can  not  be  doubted.^  ( See  Hollander  Case  in  U.  S.  Foreign  Relations 
for  189G,  p.  775,  and  also  see  p.  801,  same  volume,  citations  to  be  found  in  sec 
20S,  Tol.  2,  Wharton*s  International  Law  Digest,  and  other  citations  hereinafter 
given.) 

But  it  will  be  borne  in  mind  that  there  may  be  a  broad  difference  between 
tbe  right  to  exercise  a  power  and  the  rightful  exercise  of  that  power.  Let  us 
illastrate.  In  the  Hollander  Case  (cited  above)  the  Government  of  Guatemala 
contended : 

"The  Government  was  not  under  obligation  to  allow  him  more  or  less  time 
to  get  out  of  the  country,  nor  to  accommodate  him  in  any  way.  All  the  practices 
of  Jorisprudence,  supposing  them  to  be  certain  and  indisputable,  fall  down 
before  a  law  clear  that  comes  immediately  from  the  sovereignty  of  a  nation." 

To  this  Secretary  Olney  very  forcibly  replied:- 

**The  logical  result  of  that  proposition  is,  that  whatever  a  state  by  legal 
formula  wills  to  do  it  may  do ;  and  that  international  obligations  are  annulled^ 
not  infringed,  by  legalized  administrative  action  in  contravention  of  those  obli- 
gations. ^  *  ^  I  construe  the  language  used  to  mean  that  as  a  rule  of  inter- 
national law  the  right  of  expulsion  is  absolute  and  inherent  in  the  sovereignty 
of  a  state,  and  that  no  other  state  can  question  the  exercise  of  this  right  nor 
the  manner  of  exercising  it.  ♦  ♦  ♦  The  modem  theory  and  the  practice  of 
Christian  nations  is  believed  to  be  founded  on  the  principle  that  the  expulsion 
of  a  foreigner  is  justifiable  only  when  his  presence  is  detrimental  to  the  welfare 
of  tlie  state,  and  that  when  expulsion  is  resorted  to  as  an  extreme  police 
measure,  it  is  to  be  accomplished  with  due  regard  to  the  convenience  and  the 
personal  and  property  interests  of  the  person  expelled." 

•Noocienes  de  Derecho  Intemacional,  by  Miguel  Cruchaga  T.  (of  Santiago  de 
Chile),  says  (sec.  177)  :  "Puede  el  Estado  exptilsar  ft  los  extranjeros  por  con- 
alderaciones  de  orden  ptiblico;  pero  entendemos  que  este  derecho  no  debe  ejer- 
citarse  sino  con  mucha  parsimonfa  y  en  casos  muy  especialisimos.  El  derecho 
«n  sf  mismo,  sin  embargo,  no  puede  negarse,  puesto  que  el  Estado  tambi^n  lo 
tiene,  segtin  el  Derecho  Ptiblico,  con  respecto  ft  sus  propios  sftl)ditos  por  via  de 
grmre  pena.** 
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^    .   N.  .     c-*  ;"ia;itfi*rs  piir  simple  mcsure  administrative  et 

•  ^  :  "s  '.«■•  vvttc  mcsure  puisscnl  rocouriraux  triliunanx. 

.,     ■  .     ,'     ..;  "■'M'.itt  i!iteiilit  sjins  motif  I'cntrce  dn  territoire 

' -»     ■  '.'.    .^'.:   !'e.\]nilse  sans  causi^  ef  av<M*  dcs   formes 

»  .       »•.    .*{.'  r.  .;cr  est  citoyen  a  le  droit  de  r^K'lamcr  coiitre 

..•:'•. I! '."'m!.  ,»t  de  demander  an  besoln  satisfjK-tion. 
.    ^^     ••  ».'  iic'.ir  dans  la  i»ersonnc  des  ress()rtissants  ((u'il  a 
\  •  ■■'i%» ".  .irl>iiraire  i>ent  amener  des  representations 
.     ..  ■•m'x*  m  '.»ni.iours  le  droit  de  demander  aide  et  prottv- 

.,.     :,.N.s;iov  "Intervention  de  renvoy<?  de  son  pays." 

>•'•!    t'ct\vi»en  Eni:land  and  Hel;rium.  the  nri»itrat«»r. 

\.^..         X     ■     S'-.  :?uv.    in   his   sentence  examined    tliornu;:hly    the 

\       «        .'     l*"er  tas  we  shall  do  hereafter  in  this  ease»,  and 

.•■•\l.\l  hini  in  connection  therewith,  and  tnaintained 

'    '\  v'  v.iulor  the  circumstances,  and,  as  well,  jnstitie<l 

•  \\  ;^  iivattM  by  R<»ljrlnm.      t.lonrnal  dn  l>roit    fnter- 
N.     'v*\>>    p   *J*VJ.> 

.      .      •     :'    *.  ;i\\.   p.   L*24>  : 
.....       \  •     *  .-•  ef  individual  foreiirners  residin;:  i!j  :\   stal«'j   the 
V    i         »•  '*'e  exivllin.u  pn'(»rnme!it  nnist  lie  Jn<l;:ed  with  refer- 
s        »  .■    .VN  ,«•,  O.w  n^mient." 
....      »        V.  ••      teuv.i.  nn^t  Intern.  Prive.  Vol.  Xlll.  p.  i\)  : 
...    ,•  v'  ,•.■•»■    r."Mor<ene   proteste   cnntn'    rnsaiir    ;irbitr!«irt»   du 

,    ,.  .•   ,'  '  >'..i:  .pit  oMvre  liberalement  anx  «'tran;:ers  I'ai-ees  de  son 

s'     ■%;>  ■^'-'x,*'.  *.enr  retirer  i\  son  crC'  le  droit  de  Si'J(»nr.     (!>  En 

>•        '       ".       ■  ■  '      MV,  i»*J :  'Aui-nn  l^?tat  ne  pent  «'»rart«'r  de  son  sol  les 
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ressortlssants  d*UD  autre  £tat,  dont  la  nationality  est  ddment  constats,  ui  les 
expulaer  apr^s  leur  avoir  fait  accueil,  sans  avoir  pour  le  fa  ire  de  bonnes  raisons, 
qo'il  est  tena  de  communiquer  au  gouvemement  dont  ils  reinvent/ 

*'  Dans  tons  les  cas  il  est  d'une  necessity. indispensable  d'apporter  aux  mesures 
de  rigueurs  qui  peuvent  Ctre  prises  contre  les  strangers  iin  double  temperament. 
L'un  est  de  pure  forme:  L*£)tat  qui  recourt  &  Texpulsiou  doit  Invoquer  des 
motifs  de  nature  k  la  Justifler.  I/autre  touche  au  f<md :  I/expulsion  doit  ^tre 
conforme  aux  traditions  et  aux  principes  du  drciit  de8  gens.     •     ♦     ♦ 

"  Une  peine  insigniflante  prononc^  contre  I'^tranger  a  raison  d'une  injure, 
d*une  contravention  de  police,  ne  suffrait  pas  il  justifler  une  mesure  d'exclusion. 
Poar  que  Tinfraction  qu*il  a  commise  puisse  entrainer  son  expulsion,  il  faut 
quelle  soft  telle  que,  dans  Thypoth^se  od  elle  aurait  Oi^  consomni^e  sur  le  ter- 
ritoire,  elle  eflt  expose  le  coupnble  k  une  perte  assez  lougue  de  sa  liberty,  et  k  la 
privation  au  moins  temix)raire  de  certains  droits.     •     ♦     • 

•*  Encore  faudrait-il,  de  toute  fagon,  pour  que  ce  fait  puisse  donner  lieu  k  une 
expulsion,  (yiMl  soit  prouv^,  ou  tout  au  moins  rendu  vraisemblable  au  plus  baut 
degr^,  qu'il  contient  les  elements  d'une  violation  grave  et  rMle  de  la  loi,  ou  bien 
d'une  tentative  pour  la  commettre,  ou  encore  d'un  acte  condamnable,  appliqu^ 
a  aa  pr<?paration.     ♦     •     • 

"  Bluntschli  pose  en  princlpe,  dans  son  §  384,  que  I'expulsion  arbitraire  et  non- 
motiv^  d'un  stranger  pent  fttre  le  point  de  depart  de  reclamations  diplomatiques 
de  la  part  de  Tl^t  dont  il  est  le  national.  Ce  rM)int  est  au-dessus  de  toute 
con  tro verse.     *     •     * " 

Woolsey  says  (International  Law,  sec.  63,  p.  85)  : 

'•  6.  No  state  in  peace  can  exclude  the  properly  documented  subjects  of  another 
friendly  state,  or  send  them  away  after  they  have  been  once  admitted,  without 
definite  reasons,  which  must  be  submitted  to  tbe  foreign  government  con- 
cerned." 

In  the  opinion  of  the  umpire  it  may  be  fairly  deduced  from  the  foregoing 
that— 

L  A  state  possesses  the  general  right  of  expulsion;  but 

2.  Elxpulsion  should  only  be  resorted  to  hi  extreme  instances  and  must  be 
accomplished  in  the  manner  least  hijurious  to  the  person  affected. 

Mnst  explanation  of  reasons  and  justification  of  conduct  be  made  to  an 
arbitral  tribunal  when  the  occasion  arises?  The  question  is  answered  In 
Moore's  Digest. 

Orazio  de  Attellis,  a  naturalized  American  citizen,  entered  Mexico  in  1833. 
and  on  June  24,  1835,  the  President  issued  an  order  for  his  expulsion  on  the 
groand  that  he  had  "occupied  himself  again  (he  had  been  expelled  before  be- 
coming an  American  citizen)  in  the  publication  of  a  periodical  in  which  some 
prodactlons  appear  which  tend  to  ridicule  the  nation  and  to  plunge  it  into 
anarchy.**  What  the  productions  were  and  what  was  their  offensive  feature 
was  not  disclosed.  The  claimant  was  so  expelled  under  circumstances  of  es- 
pecial hardship.  The  American  Commissioners  contended  that  the  expulsion 
was  canseless,  inspired  by  enmity,  in  violation  of  rights  secured  to  inhabitants 
of  the  Republic  by  the  Constitution  and  contrary  to  treaty  relations. 

The  umpire  (p.  3334)  gave  judgment  in  favor  of  the  claimant. 

In  the  case  of  Zerman  t;.  Mexico,  before  the  American  and  Mexican  C>)m- 
mlsBlon  of  1868,  Sir  Edward  Thornton  (p.  3348)  said: 

"  The  umpire  is  of  opinion  that,  strictly  speaking,  the  President  of  tbe  Re- 
pnbllc  of  Mexico  had  the  right  to  expel  a  foreigner  from  its  territory  who  might 
be  considered  dangerous,  and  that  during  war  or  disturbances  it  may  be  neces- 
sary to  exercise  this  right  even  upon  bare  suspicion:  but  in  the  present 
Instance  there  was  no  war,  and  reasons  of  safety  could  not  be  put  forward  as  a 
ground  for  the  expulsion  of  the  claimant  without  charges  preferred  against 
him  or  trial:  but  If  the  Mexican  Ctovemment  had  grounds  for  such  expulsion 
It  was  at  least  under  the  obligation  of  ftroving  charges  before  this  Commission. 
Its  mere  assertion,  however,  or  that  of  the  United  States  consul,  in  a  dispatch 
to  his  Government,  that  the  claimant  was  employed  by  the  imperialist  authori- 
ties, does  not  appear  to  the  umpire  to  be  sufficient  proof  that  he  was  so  em- 
ployf>d  or  sufficient  ground  for  his  expulsion." 

The  umpire  awarded  the  claimant  $1,000. 

It  appears  theacetore  that  the  Commission  may  Inquire  into  the  reasons  and 
drrnmstanoea  of  the  expulsion. 

Let  as  apply  the  principles  above  laid  down  to  the  case  before  us. 

8666a— S.  Doc  418,  e(K-l 8 
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Boffolo  was  expelled,  as  the  claimant  €k>Temment  contends  (and  nothing 
else  is  before  the  Ck>mmission),  because  he  published  a  certain  article  supposed 
to  reflect  upon  the  local  judiciary  and  referring  in  some  purely  incidental  way 
to  the  President,  and.  as  stated,  reconnnended  a  socialistic  paper.  It  is  not  the 
province  of  the  umpire  to  pass  upon  Boffolo's  taste  or  Justice  In  so  doing.  He 
is,  however,  obliged  to  examine  somewhat,  first,  as  to  whether  in  so  doing  he 
oilended  the  laws  of  Venezuela,  and,  second,  whether  under  the  laws  the  eir- 
pulsion  was  permissible. 

Let  us  therefore  see  what  law  governed  the  matter  of  expulsion,  for  if  none 
existed  the  power  to  expel  was  wanting.  Another  conclusion  would  make 
Venezuela's  Grovemment  despotic — not  republican  or  democratic. 

The  only  provisions  of  law  covering  the  right  of  expulsion  either  of  natives 
or  of  foreigners  were  In  articles  77  and  78  of  the  constitution  of  1893,  and  read 
as  follows:  % 

"Axt,  77.  Adem&s  de  las  atribuciones  anteriores,  que  son  privativas  del 
Presldente  de  los  Estados  Unidos  de  Venezuela,  6ste,  con  el  voto  consultivo  del 
Consejo  del  Gobierno,  ejercerd  tambi^n  las  siguientes: 

"9o.     ♦     *    ♦ 

"  3°.  Arrestar  6  expulsar  A  los  ludlviduos  de  la  naclon  con  la  cual  se  estft 
en  guerra  y  que  sean  contraries  &  la  defensa  del  pals.    * 

**Art.  78.     *     ♦     ♦ 

"4a.  Prohibir  la  entrada  en  territorio  nacional,  6  expulsar  de  61,  &  los  ex- 
trangeros  que  no  tengan  su  domicillo  en  el  pais  y  que  sean  notoriamente  per- 
Judiciales  al  orden  ptlblico." 

According  therefore  to  tlie  constitution  of  Venezuela  only  as  the  nondomiciled 
foreigner  might  be  shown  to  be  prejudicial  to  public  order  would  he  be  ex- 
pelled. Jjet  US  pass  over  the  fact  that  the  BofiPolo  decree  of  expulsion  declared 
that  his  i)resence  was  prejudicial  to  **  national  Interests  "  and  not  to  the  *'  public 
order,"  as  limited  by  the  constitution,  and  see  If  such  cause  has  been  presented 
to  this  Commission  as  would  Justify  the  expulsion. 

It  is  suggested  that  the  expulsion  may  have  taken  place  because  of  any  one 
of  three  reasons  : 

1.  That  he  8i)olce  dlsresiiectfully  of  the  President. 

2.  That  he  criticised  a  subordinate  member  of  the  Judiciary. 

3.  That  lie  recommended  the  reading  of  101  Olirero,  a  socialistic  paper. 

The  effective  answer  to  all  of  these  propositions  is  that  freedom  of  speech 
and  of  the  press  are  guaranteed  by  the  constitution  of  Venezuela,  and  an 
expulsion  for  either  one  would  have  been  an  infringement  wf  the  constitution 
of  Venezuela,  and  this  is  not  to  be  presumed  the  President  would  have  done. 
The  umpire  Is  more  disposed  to  believe  that  for  public  reasons  satisfactory  to 
itself  the  (Jovernmeut  has  chosen  not  to  offer  the  basis  of  its  action,  rather 
preferring  to  submit  to  such  Judgment  as  to  this  Commission  might  seem  to 
meet    In    the   case. 

The  further  suggestion  is  made  that  Boffolo.  being  a  foreigner,  did  not  pos- 
sess the  right  to  criticise  the  Government  to  the  same  extent  as  Venezuelans, 
while  the  (government  po^essed  a  larger  power  over  him.  To  this  may  be 
replied  that  the  constitution  of  Venezuela  conferred  upon  foreigners  the  same 
rights  as  were  nssured  to  natives,  and  for  the  supposed  offenses  not  the  slightest 
punishment  could  have  been  Inflicted  upon  the  Venezuelans. 

Suunning  up  the  foregoing,  we  may  (In  part  repeating)  say: 

1.  A  state  |»os8ess€»s  the  general  right  of  expulsion;  but 

2.  Expulsion  should  only  be  resorted  to  In  extreme  Instances,  and  must  be 
accomplished  In  the  manner  least  Injurious  to  the  person  affected. 

3.  The  country  exercising  the  power  must,  when  occasion  demands,  state  the 
reason  of  such  expulsion  before  an  international  tribunal,  and  an  inefllcient 
reason  or  none  being  advanced,  accepts  the  consequences. 

4.  In  the  present  case  the  only  reasons  suggested  to  the  Commission  would 
be  contrary  to  the  Venezuelan  constitution,  and  as  this  Is  a  country  not  of 
despotic  power,  but  of  fixed  laws,  restraining,  among  other  things,  the  acts  of 
its  officials,  these  reasons  (whatever  good  ones  may  In  point  of  fact  have 
existed)  can  not  be  accepted  by  the  umpire  as  sufliclent. 

In  view  of  the  foregoing  It  only  remains  to  consider  the  amount  of  damages 
to  be  awarded.  The  honorable  representative  of  Italy  has  indicated  that  he 
would  be  content  to  accept  5,0(X)  bolivars,  and  considering  the  harshness  of 
expulsion  as  a  remedy,  the  fact  that  only  great  provocation  will,  in  the  eyes  of 
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intematiODal  law,  jnstUjr  its  exercise,  and  the  further  fact  that  expulsion  of 
f6reigner8  so  readilj  leads  the  way  to  the  gravest  international  difficulties,  as 
it  may  be  regarded  as  a  national  affront,  the  amount  asked  seems  not  intrin- 
sically unreasonable.  But  bearing  in  mind  the  low  character  of  the  man  In 
question  (as  developed  before  the  Commission),  and  that  his  speedy  return  was 
ptrmitted,  the  umpire  believes  his  full  duty  will  be  discharged  in  allowing  him 
2,000  bolivars,  and  an  award  of  this  amount  will  be  entered. 

It  is  impossible  to  distingui.sh  in  principle  Mr.  Jaurett's  case  from 
the  case  or  Boffolo.  As  previously  stated,  the  claims  were  somewhat 
similar  in  origin;  the  reason  for  expulsioh  was  identical;  the  same 
laws — namely,  the  laws  protecting  domiciled  foreigners — applied  to 
both  and  were  violated  in  precisely  the  same  manner.  The  decision 
of  the  umpire  therefore  applied  as  well  to  the  one  as  to  the  other, 
and  if  in  tne  case  of  Boffolo  an  indemnity  was  allowed  an  indemnity 
should  be  allowed  in  the  case  of  Mr.  Jaurett. 

The  claim  of  Boffolo  did  not,  as  slated,  strongly  appeal  to  the 
umpire's  sense  of  moral  justice,  because  the  character  of  feoffolo  was 
not  beyond  question.  The  Venezuelan  Government  has  attempted 
to  besmirch  the  character  and  standing  of  Mr.  Jaurett,  but  each 
allegation  has  been  met  by  a  prompt  (fenial  and  proof  to  the  con- 
trary has  been  furnished  and  is  on  file  in  the  Department.  The 
character  of  Mr.  Jaurett  therefore  can  not  enter  into  the  controversy 
and  reduce,  as  in  the  case  of  Boffolo,  the  indemnity  to  which  the  law 
entitles  an  alien  illerally  expelled  from  the  country. 

The  claim  of  Mr.  Jaurett  is  for  the  sum  of  $25,000,  and  although 
there  is  no  evidence  in  the  Department  to  show  the  entire  accuracy  of 
the  claim,  Mr.  Jaurett's  statement,  uncontradicted  as  it  is,  may  well 
be  taken  as  a  basis.  In  his  memorandum,  dated  the  2d  of  December, 
1904,  and  on  file  in  the  Department,  he  says: 

Mj  financial  and  social  position  at  tbe  time  of  my  expulsion  was  eminently 
latiRfaetory,  as  mi^ht  be  readily  attested  by  the  yarious  legations,  and  by  the 
bankers  Boulton  and  Blohm,  of  Caracas.  Being  likewise  the  accredited  agent 
of  the  Associated  Press,  the  Renters  Telegraph  Company  of  liondon,  the  Havos 
Agracy  of  Paris,  the  New  York  Herald,  and  roiiresentatlve  of  the  Anglo- Franco- 
Belirian  committee  of  foreign  bondholders,  I  receive  from  these  various  com- 
panies a  fixed  monthly  compensation  of  $480,  without  taking  in  account  the 
extras  occasioned  by  tie  frequent  political  disturbances,  such  as  the  period  of 
tbe  blockade  in  1902,  which  yielded  me  $6,300  in  two  months.  The  Associated 
Press  alone  paid  me  $2,500  and  Reuters  of  London  $2,100,  as  the  books  of  these 
coBpsnies  will  readily  show.  If  to  these  sums  be  added  the  revenue  from  my 
paper,  the  Venezuelan  Herald,  established  by  me  in  1896,  and  the  only  Ameri- 
can Jonmal  in  Venezuela  and  West  Indies,  dedicated  especially  to  finance  and 
trade,  and  yielding  an  annual  income  of  $6,000,  and  also  the  income  derived 
from  the  "  Information  Bureau "  founded  by  me  in  1898,  and  to  which  all 
foreign  legations  directed  their  promoters,  engineers,  and  others,  in  quest  of 
Information,  it  would  be  easy  for  me  to  establish,  as  anyone  who  has  lived  or 
is  living  there  may  testify,  that  my  financial  position  was  an  enviable  one.  I 
had  in  tbe  past  six  years  amassed  a  certain  capital,  which  I  was  able,  thanks 
to  my  exceptional  faculty  for  obtaining  financial  information,  to  place  advan- 
tmgeoQsly.  This  laboriously  reared  structure,  representing  eight  and  a  half 
years  of  toil  and  effort,  a  South  American  dictator,  for  the  pure  gratification  of 
his  destroctivenesB,  by  a  single  stroke  of  his  pen  reduces  to  naught.  In  such 
a  situation,  at  an  age  when  the  burdens  of  life  begin  to  weigh  heavily  (I  am 
nearly  fiO),  it  Is  no  exaggeration  to  say  that  President  Castro  has  indeed  ruined 


The  measure  of  damages,  which  must  form  a  considernhle  item  in 
any  claim  of  indemnity,  is  always  difficult  to  establish.  Large  and 
prospective  profits  in  many  cases  have  been  wholly  or  partially  re- 
jectea. 
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It  does  not  appear  whether  the  property  of  Mr.  Jaurett  was  wholly 
destroyed  by  his  expulsion,  although  it  was  impossible  for  him  to 
carry  on  in  Venezuela  the  legitimate  business  in  which  he  was  en- 
gaged and  which,  through  his  exertions,  had  become  highly  remun- 
erative. It  also  does  not  appear  whether  he  mi^ht  have  woimd  up 
his  affairs  by  the  employment  of  an  agent.  So  tnat  is  it  difficult  to 
ascertain  the  exact  amoimt  of  the  losses  actually  sustained  by  this 
high-handed  and  sudden  expulsion. 

There  is,  however,  an  item  in  the  measure  of  indemnity  which 
should  not  be  overlooked,  namely,  the  indignity  offered  to  Mr.  Jaurett 
and  the  insult  to  the  United  States,  whereof  he  is  a  naturalized 
citizen.  As  Mr.  Olney  well  said,  an  injury  has  been  done  to  Jaurett 
"  and  through  him  the  United  States  a  grievous  injury  which  can  not 
be  allowed  to  go  without  protest." 

If,  therefore,  all  the  facts  be  taken  into  consideration,  it  necessarily 
appears  that  the  sum  of  $25,000,  however  composed,  is  not  excessive, 
and  in  the  absence  of  any  proof  to  the  contrary  it  may  well  be  accepted 
as  a  basis  for  diplomatic  settlement. 

The  diplomatic  correspondence  in  this  case  shows  that  the  Depart- 
ment espoused  the  claim  of  Mr.  Jaurett  from  the  beginning,  and  that 
the  Department  has  insisted  upon  a  settlement  of  the  claim,  but  that 
Venezuela  has  refused  to  comply  with  the  request  of  the  Department, 

In  view  of  all  the  facts  of  the  case,  the  determined  attitude  of  the 
Department,  and  the  justness  of  the  claim,  whether  it  be  tested  by 
the  policy  of  this  country,  by  the  doctrines  of  writers  of  authority,  by 
the  decisions  of  mixed  courts,  or  by  the  solemn  judgments  of  inter- 
national tribunals,  it  must  appear  that  the  time  has  come  for  langua^ 
stronger  than  that  employed  in  a  request.  A  demand  should  be  made 
upon  the  Venezuelan  Government  for  the  settlement  of  the  claim  in 
full,  and  if  the  demand  be  met  with  procrastination  or  refusal,  the 
dignity  of  this  Government  would  seem  to  require  prompt  and  vigor- 
ous action,  the  exact  nature  of  which  it  is  for  the  Secretary  to  deter- 
mine. 

While  it  is  eminently  proper  that  the  Jaurett  claim  be  submitted 
with  a  demand  for  its  settlement  in  accordance  with  the  recommenda- 
tion in  the  preceding  paragraph,  still  it  would  be  no  less  proper-  to 
have  the  claim  investigated  and  adjudicated  by  an  impartial  tribunal. 
The  advisability  of  arbitration  was  stated  and  urged  in  cipher  tele- 
gram of  the  28th  of  January,  1905,  which  requested  "an  impartial 
arbitration  of  the  cases  of  the  Bermudez  Company,  Critchfield, 
Jaurett,  and  the  revision  of  the  Olcott  award,  and  the  trial  of  all 
these  cases  absolutely  on  their  merits.'*  Should  the  Department  insist 
upon  compliance  with  the  provisions  of  this  telegram,  the  Jaurett 
claim  might  well  be  includea  and  the  undoubted  ri^ts  of  Jaurett  and 
the  liability  of  the  Venezuelan  Government  be  established  in  a  judicial 
proceeding. 

The  question  is  submitted  to  the  discretion  of  the  Secretary. 
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Mat  24, 1906. 

The  facts  of  the  case  of  the  Orinoco  Corporation  against  Vene- 
zuela sufficiently  appear  in  the  attached. memorandum,  and  even  a 
casual  perusal  of  the  statement  shows  abundant  reason  for  the  good 
offices  of  the  Department;  indeed,  diplomatic  intervention  may  be 
a  necessity  if  the  property  of  the  company  is  to  be  saved  from  de- 
struction. 

The  claim,  in  brief,  as  will  be  seen  from  the  memorandum,  arises 
from  the  repeated  concessions  to  various  strangers  of  the  teiritory 
which  the  Orinoco  Corporation  rightfully  possesses,  which  conces- 
sions, both  before  and  after  the  decisions  aclmowledj^ing  the  rights 
of  the  Orinoco  Corporation,  involve  almost  the  entire  property 'of 
the  Orinoco  Corporation.  The  action  of  the  Venezuelan  ffxecutive 
is,  therefore,  in  derogation  of  repeated  judgments  of  the  Venezue- 
lan court  of  last  resort  and  of  the  international  court  of  claims.  For 
this  tort,  willfully  committed  by  the  Executive,  there  can  only  be 
diplomatic  redress  unless  the  Venezuelan  Executive  should  abide  by 
the  decision  of  the  courts  and  cease  to  molest  the  vested  rights  of  the 
corporation.  A  failure  to  do  so  must  result  inevitably  in  a  demand 
for  arbitration  before  an  impartial  tribunal  and  the  assessment  of 
damages  for  repeated  and  tortious  acts  of  which  Venezuela  is  unfor- 
tunately guilty. 

40 


MEMORANDUM. 


On  September  22,  1883,  the  Government  of  Venezuela  granted  to 
Cyrenius  C.  Fitzgerald,  his  associates,  assigns,  and  successors,  for 
the  term  of  ninety-nine  years,  a  concession  of  a  certain  portion  of 
the  delta  of  the  Orinoco,  with  the  exclusive  right  to  develop  the  re- 
sources of  the  territory  granted,  which  was  national  property.  The 
grantee  was  given  the  exclusive  right  of  establishing  a  colony  for  the 
purpose  of  exploiting  the  mineral  and  agricultural  resources  and  for 
the  development  of  industries  and  manufactures.  The  Government 
agreed  to  establish  two  ports  of  entry  within  the  territory  granted. 
It  was  provided  in  the  contract  that  Fitzgerald  should  commence 
the  work  of  colonization  within  six  months  from  the  approval  of 
the  concession  by  the  Federal  Council ;  that  he  should  estabnsh  a  sys- 
tem of  immigration,  promote  civilization,  open  necessary  ways  of 
communication,  and  arran^  that  the  company  of  colonization  should 
formulate  its  statutes  and  establish  its  management  in  conformity 
with  the  laws  of  Venezuela.  There  were  favorable  provisions  in  the 
contract  regarding  taxation.  The  Government  agreed  to  organize 
the  political,  administrative,  and  judicial  system  of  the  colony  and 
to  provide  an  armed  force  necessary  for  the  maintenance  of  public 
order.  All  residents .  of  the  colony  were  exempted  from  muitary 
service  and  from  the  payment  of  imposts  or  taxes,  local  or  national, 
on  the  industries  in  which  they  might  be  engaged  for  a  period  of 
twenty  years.  An  extension  of  six  months  was  provided  for  to 
enable  the  concessionary  to  carry  out  his  part  of  the  agreement  in  the 
event  that  it  should  become  necessary.  This  contract  was  approved 
by  Congress  May  27,  1884. 

On  June  14,  1884,  Mr.  Fitz^rald  conveyed  to  the  Manoa  Companv 
(Limited)  the  entire  concession  with  all  his  rights  thereunder,  it 
had  become  necessary  to  obtain  the  six  months'^  extension  provided 
for  in  the  contract,  and  this  was  panted  on  February  19,  1884,  to 
date  from  the  22d  of  March  foUowmg.  In  the  following  August  an 
expedition  was  sent  out  by  the  Manoa  Company,  which  commenced 
operations,  as  certified  to  on  the  24th  of  September  by  the  national 
fiscal  supervisor  and  acting  governor  of  the  territory  as  being  in 
performance  of  the  contract,  in   accordance  with   its  stipulations. 

The  agitation  of  the  boundary  dispute  between  Great  Britain  and 
Venezuela  seriously  interfered  with  the  plans  of  the  company  in  the 
development  of  the  concession,  and  this  fact  was  brought  to  the 
attention  of  the  Venezuelan  Government  by  the  Manoa  Company 
on  March  4,  1885,  through  its  president,  C.  C.  Fitzgerald.  Mr. 
Fitzgerald  stated  that  he  had  been  notified  by  the  agents  of  the 
British  Government  that  the  latter  would  not  permit  the  develop- 
ment of  the  resources  of  or  the  establishment  or  industries  in  such 
part  of  the  concession  as  was  claimed  by  it  and  would  maintain  a 
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force  for  the  purpose  of  hindering  trespass  thereon.  In  view  of 
this,  Fitzgerald  requested  of  the  Venezuelan  Government  a  clear 
statement  of  the  guaranties  to  be  expected  in  the  future  as  to  any 
interference  with  the  company's  rights,  and  that,  whatever  the  result 
of  the  negotiations  between  England  and  Venezuela,  the  time  lost 
thereby  by  the  company  should  not  be  counted  against  the  company. 
On  the  1st  day  of  January,  1886,  Gen.  Guzman  Blanco,  envoy 
extraordinary  and  minister  plenipotentiary  of  the  United  States  of 
Venezuela  to  various  courts  of  Europe,  on  the  one  part,  and  on  the 
other  George  Tumbull,  American  citizen,  residing  in  New  York, 
and  then  in  London,  entered  into  a  contract  at  Nice  which  was 
identical  with  the  Fitzgerald  contract,  but  had  an  additional  article, 
which  provided : 

Thi8  contract  ghall  enter  into  vigor  in  cane  of  the  becoming  void  through 
failure  of  compliance  within  the  term  fixed  for  thiH  purpose  of  the  contract 
celebrated  with  Mr.  Cyrenlus  C.  Fitzgerald  the  22d  of  September,  1883,  for  the 

exploitation  of  the  same  territory. 

• 

By  resolution  of  the  Executive  and  federal  councU,  of  date  Sep- 
tember 9,  1886,  the  Fitzgerald  contract  was  declared  insubsistent  and 
no  longer  in  force,  because  the  concessionary  had  not  carried  out  the 

f)rovisions  of  the  contract  within  the  time  prescribed.  On  the  fol- 
owing  day  the  contract  with  Tumbull  was  ratified  by  the  Executive 
and  the  federal  council,  and  was  approved  by  Congress  on  April 
28,  1887. 

It  seems  that  Tumbull  shortly  after  commenced  operations  under 
the  contract,  and  on  March  13,  1888,  by  resolution  of  the  Executive 
and  federal  council,  approved  the  same  date,  it  was  declared  that 
the  iron  mine  ''  Imataca,"  located  within  the  500  hectares  of  public 
land  on  the  shore  of  the  Cano  Corosimo  which  Tumbull  had  pur- 
chased, should  constitute  a  property  apart  from  the  concession  which 
had  been  granted  to  said  Turnbull,  the  minister  of  the  interior  being 
informed  that  this  mine  and  land  should  not  be  submitted  to  the 
conditions  and  obligations  set  forth  in  the  contract. 

In  June,  1888,  Turnbull  was  given  title  to  an  asphalt  mine  which 
he  discovered  on  the  island  of  Pedemales.  During  the  years  1888  to 
1890  the  local  authorities  of  Delta,  which  was  the  name  given  to  the 
territory  embraced  in  the  Fitzgerald  concession,  certified  that  the  iron 
and  asphalt  mines  were  being  worked  by  Tumbull  and  that  other 
works  were  being  carried  on. 

On  May  28,  1895,  the  Manoa  Company,  successor  to  Fitzgerald's 
rights,  petitioned  the  Government  to  acknowledge  and  reaffirm,  by 
decree,  its  rights  and  ownership  to  the  entire  Fitzgerald  concession, 
and  the  President  of  the  Republic  accordingly,  on  June  18  following, 
declared  the  annulment  of  the  contarct  for  the  concession  granted 
to  Tumbull,  including  the  Imataca  iron  mine  and  the  asphalt  mine 
on  the  island  of  Pedemales,  on  the  ground  that  Turnbull  during 
eight  years  had  not  complied  with  any  of  the  provisions  stipulated, 
"  excepting  some  steps  taken  for  the  exclusive  benefit  of  his  own 
convenience." 

The  Government  on  the  same  day  issued  a  decree  ratifying  and 
reaffirming  the  old  Fitzgerald  grant  in  the  Manoa  Company  and 
authorizing  said  companv  to  renew  its  work  of  exploitation  and 
development.     Immediately  after  this  decree  the  National  Anony- 
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mous  Company,  which  had  purchased  the  asphalt  mine  from  Turn- 
bull,  petitioned  the  Government  to  modify  its  decree  of  June  18  so 
that  it  would  not  include  their  mine.  This  petition  was  granted 
in  the  decree  of  July  10,  1895,  the  decree  declaring  that  the  Manoa 
Company  did  not  own  the  Pedemales  asphalt  mine,  but  stating  that 
the  National  Company — 

obtained  the  property  through  a  good  title,  has  been  possessing  in  good  faith, 
and  has  been  and  Is  now  exploiting  the  said  asphalt  mine  *  *  *  so  that 
respecting  the  said  mine  the  failure  of  fulfillment  on  the  part  of  the  conces- 
sionary   ♦    ♦    ♦    Is  not  applicable. 

On  November  20,  1896,  another  decree  was  issued,  on  the  petition 
of  TumbuU,  declaring  that  the  Imataca  iron  mine  should  not  be 
included  in  the  decree  of  June  18,  1895,  but  that  the  same  belonged 
to  TumbuU  as  his  separate  property. 

The  Manoa  Company,  on  October  17,  1895,  conveyed  its  entire 
grant  to  the  Orinoco  Company,  excepting  the  Imataca  iron  mine 
and  Pedemales  asphalt  mine,  which  had  been  conveyed  to  William 
M.  Safford  and  l^muel  Grant  to  hold  as  trustees  for  the  Manoa 
Company. 

The  President  of  Venezuela,  on  November  20,  1896,  "  wishing  to 
put  an  end  to  the  difficulties  which  have  presented  themselves,  pre- 
venting the  exploitation  of  the  deltar  of  the  Orinoco,"*  recognized  as 
valid  the  transfer  made  by  the  Manoa  Company  to  the  Orinoco  Com- 
pany of  all  its  rights  and  titles  to  and  in  the  said  concession,  with 
the  exception  of  the  iron  mine  and  the  asphalt  mine.  He  acknowl- 
edged likewise  as  valid  the  work  and  other  acts  of  the  Orinoco  Com- 
panv  done  and  performed  by  them  in  fulfillment  of  the  terms  of  the 
pe*5olution  of  June  18,  1895,  decreeing  that  all  facilities  should  be 
granted  the  interested  parties  and  granting  exemption  from  certain 
custom  duties. 

Under  date  of  December  30,  189(5,  the  Manoa  Company,  through 
it«  receiver  and  trustees,  sold  the  Imataca  iron  mine  and  the  Peder- 
nales  asphalt  mine  to  the  Orinoco  Company. 

It  will  be  remembered  that  during  this  time  the  Government  of 
Venezuela  did  not  recognize  any  ri^t  in  the  Manoa  Company,  or 
iti>  assigns,  to  the  iron  and  asphalt  mmes. 

It  appears  that  on  the  30tn  of  March,  1895,  Turnbull,  then  resid- 
ing in  London,  entered  into  a  contract  with  the  Orinoco  Iron  Syndi- 
cate, an  En^lisli  corporation,  giving  them  an  option  to  buy  the  Ima- 
taca iron  mine  after  they  had  examined  and  tested  it.  The  English 
company  accordinglv  shipped  employees,  machinery,  material,  and 
supplies  to  Venezuela,  but  on  its  arrival  the  ship  was  seized  by  the 
Venezuelan  authorities  for  failure  to  land  at  the  proper  port.  The 
vessel  and  cargo  was  confiscated,  and  the  English  company's  rights 
of  exploitation  in  the  iron  mine  were  ordered  sold  to  defray  the  ex- 
penses and  costs  of  the  denouncement  of  the  vessel.  Accordingly, 
on  Xovember  18,  1898,  the  officials  of  the  Government  of  Venezuela 
conducted  a  public  sale  at  Ciudad  Bolivar  of  the  Imataca  mine,  and 
the  Orinoco  Company  became  the  purchasers  of  the  Government's 
claim  under  the  supposition  that  the  mine  had  become  the  property  of 
the  Orinoco  Iron  J^yndicate  and  received  a  judgment  granting  all  the 
ri^ts  of  the  Orinoco  Iron  Svndicate  Company  and  the  mine  itself 
for  120,000  bolivars. 
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In  1899  Turnbull  instituted  judicial  proceedings  for  the  purpose 
of  setting  aside  the  sale  of  the  Imataca  iron  mine,  and  the  court  de- 
cided in  June,  1900,  that  "  in  the  presence  of  the  title  shown  by  the 
plaintiff  and  that  cited  in  opposition  by  the  American  company" 
(to  wit,  the  title  given  at  the  sale  of  November  18,  1898),  the  title 
of  the  mine  was  vested  in  Turnbull,  and  that  no  other  person  had  or 
possessed  any  right,  title,  or  interest  therein.  Turnbull  was  put  in 
possession  oi  the  mine  and  its  appurtenances  on  August  4,  1900,  by 
the  Venezuelan  authorities,  and  all  persons  were  perpetually  enjoined 
and  restrained  from  impeding  or  interfering  with  the  rights  of  Turn- 
bull  in  said  mine  and  property. 

On  October  10, 1900,  the  Supreme  Chief  of  the  Bepublic,  by  a  reso- 
lution of  that  date,  promulgated  through  the  minister  of  the  interior, 
declared  the  Fitzgerald  contract  of  September  22,  1883,  upon  which 
the  Orinoco  Company  based  its  rights,  msubsistent  and  annulled,  and 
that  the  decree  of  June  18,  1895  (reviving  the  contract  after  it  had 
been  annulled  by  the  decree  of  September  9,  1886),  was  ineffectual 
without  the  intervention  of  a  new  contract,  which  had  not  been  made. 
The  reasons  given  for  this  second  act  of  annulment  were  partly  that — 

the  company  had  not  complied,  in  its  fourteen  years  of  existence,  with  any  of 
the  clauses  established  in  article  5  of  the  said  contract,  and  that  this  interferes 
with  the  interests  of  the  Venezuelans  for  exploiting  the  natural  products  of  that 
region  of  the  Republic. 

On  May  14,  1901,  the  Government  of  Venezuela  issued  an  abstract 
and  certificate  from  the  registry  of  the  records,  finding  and  certify- 
ing that  the  title  to  the  property  had  been  continuously — from  the 
13th  of  March,  1888,  when  the  same  was  granted,  until  the  14th  of 
May,  1901 — vested  solely  in  Turnbull. 

Such  was  the  state  of  affairs  when  the  United  States  and  Vene- 
zuelan Claims  Commission  was  organized  under  the  protocol  of  Feb- 
ruary 17,  1903. 

The  whole  matter  was  brought  before  the  Commission  in  the  form 
of  three  claims  for  dama^,  submitted  by  the  United  States  on  behalf 
of  George  Turnbull,  the  Manoa  Company,  and  the  Orinoco  Companv. 
Of  course  the  main  point  to  decide  in  arriving  at  a  conclusion  m 
regard  to  these  claims  was  the  validity  or  invalicfity  of  the  Fitzgerald 
contract  and  the  attempts  of  the  Venezuelan  Executive  to  annul  the 
same. 

The  constitution  and  laws  of  Venezuela  gave  the  President  the 
power  to — 

Administer  the  puhlic  lands,  the  mines,  and  the  salt  deiKisits  of  the  States  by 
delegation  of  an  authority  from  the  latter.     (Title  5,  sec.  1,  art.  66,  par.  2a.) 

To— 

Celebrate  contracts  of  national  interest  in  accordance  with  the  laws,  and  sub- 
mit the  same  to  the  legislature  for  its  approval.    (Title  5,  sec.  1,  art.  66,  par.  (ki.) 

The  constitution  also  provided  that  the  high  federal  court  shall — 

Take  jurisdiction  of  the  controversies  which  result  from  the  contracts  or  nego- 
tiations which  the  President  of  the  Federation  may  celebrate.  (Title  6,  sec.  2, 
art.  80,  par.  9a.) 

After  fully  discussing  the  various  phases  of  this  complicated  case, 
the  American  and  Venezuelan  commissioners  differed  in  their  opin- 
ions as  to  the  responsibility  of  the  Venezuelan  Government  to  the 
claimants,  and  also  as  to  the  validity  of  the  Fitzgerald  contracts 
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The  matter  was  accordingly  referred  to  the  umpire,  and  he  rendered 
his  decision  on  April  12,  1904.  The  umpire,  after  discussing  the 
pertinent  articles  of  the  contract,  the  decree  or  the  Venezuelan  Gov- 
ernment annulling  the  concession,  and  the  failure  of  the  company  to 
perform  the  conditions  of  the  contract,  found  substantially  as  lollows : 

(1)  That  the  contract  being  bilateral,  one  of  the  parties  to  it  had 
no  authority  to  annul  it,  notwithstanding  the  failure  of  the  other  to 
perform  its  conditions,  the  failure  of  periormance  giving  only  a  right 
to  have  it  annulled  by  competent  authority,  and  mat  that  authority 
was,  by  virtue  of  Article  II  of  the  contract,  vested  in  the  competent 
tribunals  of  the  Republic. 

Article  II  referred  to  reads  as  follows : 

Any  qaestions  or  controversies  which  may  arise  out  of  this  contract  shall  be 
decided  in  conformity  with  the  laws  of  the  Republic  and  by  the  comi)etent  tri- 
banals  of  the  Republic. 

(2)  That  by  virtue  of  the  above-quoted  article  "  there  could  be 
no  basis  for  a  claim  for  damages  but  the  decision  of  these  expressly 
indicated  judges  about  this  question  or  controversy." 

(3)  The  claims  of  the  Orinoco  Company,  based  upon  the  Fitz- 
gerald contract,  and  of  the  Manoa  Company,  which  were  considered 
together,  were  rejected,  the  umpire  using  the  following  language : 

And  whereas  all  the  claims  of  the  Manoa  Company  (Limited),  as  well  as  all 
tlie  claims  but  one  of  the  Orinoco  Company  (Limited),  are  claims  for  damages 
based  on  points  that  are  questions  and  controversies  arisen  for  reason  of  the 
Kitzfrerald  contract ; 

And  whereas  not  one  decision  of  the  competent  tribunals  of  Venezuela  about 
these  questions  and  controversies  that  would  make  these  damages  due  was  laid 
before  the  Commissidn,  while  according  to  the  contract  itself  between  parties 
only  such  damaged  should  be  due  which  were  asked  on  such  grounds  as  would 
have  been  declared  good  grounds  by  these  tribunals,  the  Commission  can  not 
declare  due  the  damages  claimed  which  the  parties,  by  contract,  declared  not 
to  be  dne. 

And  therefore  it  can  not  allow  these  claims. 

The  Orinoco  Company  was  given  an  award  of  120,000  bolivars, 
or  $23,076.93,  with  interest,  covering  the  amount  paid  to  the  Vene- 
zuelan Government  for  rights  purchased  at  the  judicial  sale  on 
November  18,  18ft8,  which  rights  the  Republic  could  not  dispose  of, 
and  out  of  the  possession  of  which  rights  claimant  was  expelled  by 
the  proper  authorities  of  the  Republic. 

Considering  the  foregoing  decisions,  it  is  hardly  necessary  to  add 
that  the  claims  of  TurnbuU  were  disallowed  in  toto. 

Following  the  decision  of  the  commission,  the  Orinoco  Corpora- 
tion, which  had  succeeded  to  the  rights  of  the  Orinoco  Company, 
entered  into  several  large  contracts  for  supplying  iron  ore,  entered 
into  negotiations  for  the  establishment  of  an  agricultural  colony, 
and  made  preparations  for  resuming  operations  upon  the  conces- 
sion. The  efforts  of  the  company,  however,  have  been  hampered  in 
various  ways  by  the  Venezuelans,  and  from  the  actions  of  the  Vene- 
zuelan Government  it  would  appear  that  they  do  not  recognize  the 
validity  of  the  Fitzgerald  contract,  or,  recognizing  it,  totally  disre- 
gard the  rights  of  the  company  thereunder. 

The  first  hostile  act  toward  the  Orinoco  people  was  in  the  form 
€>f  a  suit  commenced  on  March  17,  1905,  by  one  Juan  Padron  Uzta- 
riz  (who  was  formerly  the  attorney  and  representative  of  George 
Tumbull)  in  the  Venezuelan  Federal  Court  against  the  Manoa  Com- 
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pany,  the  Orinoco  Company,  and  the  Kepublic  of  Veneaniehu  In 
this  suit  Uztariz  asked  that  it  be  declared  and  adjudeed  that  the 
Fitzgerald  contract  was  insubsistent  and  of  no  force  ana  validity  at 
the  date  when  said  Padron  Uztariz,  as  he  alleged,  accused  and 
obtained  definitive  titles  under  the  mining  law  of  Venezuela  to  the 
alleged  mines  of  iron  in  the  vicinity  of  Manoa  and  the  concession. 
This  date  (when  Uztariz  claims  to  have  obtained  title)  was  between 
January  and  July,  1901,  before  the  rendition  of  the  decision  of  the 
commission. 

The  companies  mentioned  as  defendants  interposed  objecticm  that 
the  Orinoco  Corporation  was  the  real  party  in  interest  and  that 
therefore  the  suit  ought  not  to  be  maintained,  which  objection  was 
overruled,  as  was  also  their  objection  to  the  jurisdiction  of  the  court. 
The  Attorney-General  of  the  Kepublic  consented  to  the  bringing  of 
the  suit  against  the  Government  because  '"  believing  that  its  true 
object  was  to  obtain  a  declaration  of  dissolution  of  a  contract  whidi 
had  never  been  complied  with  on  the  part  of  the  concessionaries." 

The  case  was  tried  before  the  Federal  Court  and  of  Cassation  at 
Caracas.  The  attorneys  for  the  companies  defendant  set  up  the 
defense  of  res  judicata,  while  the  plaintiff's  argument  for  the  annul- 
ment of  the  concession  was  based  upon  the  first  section  of  Article  V 
of  the  contract  of  September  22,  1883,  between  the  Venezuelan  Gov- 
ernment and  Fitzgerald.     This  section  reads  as  follows: 

Cyrenius  C.  Fitzgerald,  his  associates,  assigns,  or  successors,  are  bound: 
(1)  To  commence  tlie  worlds  of  colonization  within  six  months,  counting  from 

the  date  when  this  contract  is  approved  by  the  Federal  Council  in  conformity 

with  the  law. 

The  plaintiff's  attack  upon  this  article  was  contained  in  the  fol- 
lowing paragraph  of  his  complaint : 

The  term  conceded  to  the  Manoa  Company  (Limited)  to  begin  its  works  con- 
stitutes an  expressed  condition  of  dissolution,  and  if  said  company  did  not 
comply  by  beginning  its  works  within  this  time,  the  contract  is  dissolved 
in  law,  and  therefore  the  Government  could  justly  so  declare,  as  it  did  declare 
by  its  resolution  of  September  9,  1886. 

In  this  connection  it  may  be  stated  that  this  identical  question  was 
considered  by  the  umpire  of  the  United  States  and  Venezuelan  Com- 
mission in  his  decision,  and  he  held  that  this  article  of  the  contract 
did  not  constitute  a  condition  precedent.  In  discussing  this  article 
the  umpire  said : 

Now,  whereas  Article  V  expressly  says  that  the  concessionar>%  his  associates, 
assigns,  and  successors  pledge  themselves  to  begin  within  a  certain  time,  and 
whereas  they  could  not  begin  without  a  concession,  because  they  would  have 
had  no  right  to  work  according  to  the  concession  on  the  Government  grounds 
granted  by  the  concession  if  they  had  .not  this  concession ;  and  whereas  they 
could  not  have  this  concession,  the  contract  by  which  it  was  granted  not 
existing ; 

It  seems  evident  that  according  to  the  will  of  contracting  imrties  (the  su- 
preme law  in  this  matter)  this  No.  1  of  Article  V,  as  all  the  other  numbers  of 
this  article,  was  an  obligation  and  not  a  condition; 

Wherefore  the  mentioned  Executive  decree  can  not  be  regarded  as  a  mere 
declaration  that  the  contract  was  "  insubslstente,"  but  has  to  be  regarded  as 
an  act  by  which  the  Government  declared  it  "  caduco  " — that  is  to  say,  "  an- 
nulled it  '* — which  act  could  never  have  tlie  effect  of  really  annulling  the  con- 
tract, because  in  cases  of  bilateral  contracts  the  nonfulfillment  of  the  pledged 
obligations  by  one  party  does  not  annul  the  contract  ipso  facto,  but  forms  a 
reason  for  annulment,  which  annulment  must  be  asked  of  the  tribunals,  and  the 
proper  tribunal  alone  has  the  power  to  annul  such  a  contract — this  rule  of  the 
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law  of  almost  h11  clvHize<l  nations  being  in  absolute  concordance  with  the  law 
of  €?qiiity,  that  nobody  can  be  judge  in  his  own  case. 

The  Federal  Court  rendered  its  decision  in  this  case  on  March  1,  1906,  the 
coart  saying: 

With  respect  to  the  complaint. 

Whereas  the  authority  of  res  Judicata  does  not  obtain  except  with  respect 
to  that  which  has  t>een  the  object  of  the  sentence ; 

That  the  opinion  dictated  by  the  umpire,  H.  Barge,  with  respect  to  the  claim 
for  damages,  which,  on  account  of  the  resolution  of  September  9,  1886,  was 
Introduced  before  the  Mixed  Commission  by  the  Manoa  Company  (Limited)  and 
ilie  Orinoco  Company  (Limited),  does  not  have  the  effect  of  res  Judicata  in  the 
present  suit,  because  of  the  distinction  between  the  matter  complained  of,  the 
nature  of  the  complaint,  and  the  parties,  which  in  one  and  the  other  litigation 
bare  intervened. 

"  Whereas  by  Article  V  of  the  contract  celebrated  on  September  22,  1883,  be- 
tween the  Minister  of  Fomento  and  Cyrenius  C.  Fitzgerald,  he  obliged  himself 
to  commence  the  works  of  colonization  within  six  months,  counted  from  the 
time  when  the  contract  was  approved  by  the  Federal  Council,  in  conformity 
with  the  law  of  the  matter; 

Whereas  such  clause,  which  contains  a  simple  term  in  the  convention  treated 
of,  does  not  constitute,  as  is  pretended  by  the  plaintiff,  an  expressed  dissolutory 
condition ; 

Whereas  in  none  of  the  other  articles  of  the  said  contract  does  there  exist  any 
stipulation  which  has  the  character  of  the  forementioned  condition,  but  rather 
Article  XI  says  that  the  doubts  and  controversies  arising  by  reason  of  this  con- 
tract shall  be  decided  in  conformity  with  the  laws  of  the  Republic  and  the  com- 
petent tribunals  of  the  same ; 

Whereas  by  virtue  of  the  said  antecedents  there  does  not  proc»ee<l  the  dissolu- 
tion in  law  of  the  contract ; 

Wliereas  the  allegation  that  in  distinct  epochs,  and  for  analogous  reasons  of 
ineiEecation,  the  insubsistence  of  contracts  of  national  interest  has  been  adniin- 
fatratively  declared,  is  of  no  efficacy,  because,  as  is  established  by  Article  V  of 
the  Civil  Code  of  1881,  reproduced  in  later  codes,  laws  can  not  be  rei)ealed  ex- 
cept by  other  laws,  and  it  is  of  no  use  to  allege  disuse  or  custom  or  practice  to 
the  contrary,  no  matter  how  ancient  and  universal  they  may  be,  against  their 
oiMier^'ance,  under  which  principle  the  high  federal  court  rendered  its  decision 
of  January  4,  1889,  and  of  June  6,  1898,  in  the  respective  suits  arising  by  the 
Executive  resolutions  of  August  3.  1887,  and  January  4,  1898: 

Wliereas  from  the  preceding  motives  it  appears  that  the  complaint  brought 
is  without  virtue  or  foundation; 

For  said  reasons,  administering  Justice  by  authority  of  the  law,  the  said  com- 
pimint  is  declared  dismissed  unfounded. 

Prior  to  the  rendition  of  this  decision  the  Venezuelan  Executive 
had,  on  the  2d  of  January,  1906,  granted  and  conceded  unto  one  Dr. 
Vicente  Betancourt  Aramburu,  a  Venezuelan  citizen,  for  the  term 
of  ten  yearsf  the  right  to  exploit  and  export  the  timber,  of  whatever 
nature,  existing  in  the  national  forests  in  the  region  or  the  Orinoco 
Delta  descril)ed  in  the  contract,  the  said  region  being  within  the  ter- 
ritorial limits  of  the  Fitzgerald  concession. 

Another  concession  was  likewise  made  on  January  5,  1906,  to 
Antonio  Jos^  Salinas,  granting,  for  the  term  of  fifty  years,  the  zone 
of  lands  comprised  within  the  limts  mentioned  in  said  Salinas's  con- 
cession, situate  and  being  within  the  territorial  limits  of  the  said 
Fitzgerald  concession;  also  the  ri^ht  of  preference  of  exploitation 
of  any  mines  discovered  within  said  zone,  and  to  accuse  and  obtain 
titles  thereto,  in  accordance  with  the  law.  Copies  of  these  two  pre- 
ceding contracts  were  filed  with  the  Department  by  the  attorneys  for 
the  Orinoco  Corporation. 

On  the  20th  of  February,  1906,  ten  days  before  the  decision  in 
the  Padron  Uztariz  Case  was  rendered,  another  concession  was  made 
to  Gen.  Tobias  Uribe  of  the  island  of  Tortola,  which  is  embraced 
within  the  territorial  limits  of  the  Fitzgerald  concession. 
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f*Tr..'.^  V,  ir.^rr.'r  -xr-">=r^-:'r.  ii  •Jii-  ii^rrTirc  ro:  ft  ^ofj  of  the  con- 

7":.>  r/6r:/*r:-v>:.*  :-i.-  r^JriT^i  T.>I:zzir»x^  iSsmepocdeDoe  and 
rr>:.v. '/."-,*.•  f. •>;.'.  *;.-r  ^/ri-'.-'rv.  G'-'TT'i-nd-ic-  ^-=*"^yg  liuu  this  GoTem- 
.'.':«::.•  ..'.•*:r"''^r.>  c.r^.o.v.jfc*..*A..T  :...  irxr*:^  ibcfr  ri^tts  G&der  the  Fitz- 
;(«:-•%.':  ''^>?.*r*'.*  4-'.-:  ---ggrr^.i-^  :L»^  >rr:4ir.  inftr&niois?  be  sent  to  our 
:;.'r..-»-r  V/  Vrzi-f^jfrli.    Xo  lr.-^.r:: rtior.?.  h-jTeT-er.  have  been  smt. 

'V:m  re:pr«5=:*r.tAtivf:  of  \:jz  Ma^-:*  0:-cipAnT  and  the  Orinoco  Com- 
f/nr.  V  '-^r.  ■  a  i*rru:r  to  th*  I>rr.^nz:T:r.t  =jp^  I«cticr  of  George  M.  Baxter. 
'\x*t.f\  M^r:-  Iv.  I»i  .  -r\x\z^  thit  i5>r  znezitioDed  companies  woe 
wjJJir.jf  to  "K-ftivc;  tbf:ir  cla:in.r  for  damages  against  Veneniela  if  that 
feoy*zniiri^,TJ,  Tftrill  fhAy  recr/gniz^  thr  righi?  !iow  ve^ed  in  the  Orinoco 
(lor^x^rhUfffi  nunhT  fh*r  ¥\xz^nA  contract  and  perform  its  oUiga- 

t. :  Of.  -  t r. «r;  <r  rj f ;d«:r. 

S\r  I'.'^.UT  V  ro:*-  ^r^oth^r  >tt^r  lo  il-r  Dejiiartmem  on  the  sauue 
*:.tU'.  ^'a'h.u  ^•'iat  ;s-  h  Cj^TTriaii  crimp»ar:y  haa  becoooe  interested  in 
*'c,t-  I'f^'.t  rr.aU"  j-;.rjalt  mir.*:-  pr«r^i:niar:tiy  thn>ugh  in«?sne  convey- 
;if.'/  ff -r.j  'I  '*rr.^  .!!.  "  th<r  Orir.'V.-o  CV»q>:'nirion  i?  quite  willing  that 
^^''  ',  ,'  ;of.  of  >-  rijfht-  to  the  po-r^r-sion  of  the  mine  be  waived 
for  V'.''  ;/['•  '-/.t  'i;y]  r*--^'rv'-d  for  f^jiMn-  ci>n>iderjtioE  and  action,  if  it 
J  «if.;i*/j«-  u,  .i'i;:;t  Ui"  -ame  with  the  '  >rirn>?i>  Asphalt  C<Hnpany  uhe 
<  itrnrAji  iirn-. .,  h-.]^  i-  rorfid'-nt  it  can  do  to  its  and  their  satisfaction." 

'/  h<-  ^  )i  !f.'^'o  rorporafioij  f^ropUf  are  very  desirous  to  begin  mining 
ntft: AU'ff:  to  'njjhl*-  th'Tfi  to  fiilfiU  existiiig  contracts,  but  thii£ 
fh;if  ;i  rqijf-r  for  ;j  <l''finition  of  it>  attitude  and  intentions  by  the 
Vt'ht'Au*'\:iti  ('ttf\*'n.iti('tit  i-  de-irahle.  if  not  ner-essarv,  in  the  interest 
of  :ill  III"  pifrti'-'  '/fU't-rjU'd.  In  their  letter  of  March  '20.  IWfi.  they 
iiirlowrd  ;j  dnift  of  in-trij^^'tion-  which  they  suggesie^l  be  sent  to  oiir 
ffiini  I'T  ;tt  (/Artiai-.  Th^w;  instnictions.  after  detailing  briefly  the 
rin-tnn  tuucf-  r,f  t}i<'  ru^'..  were  to  the  following  effect: 

II  |m  iiji]i;ir<!)r.  uut\or  *\:o  f}r''iirji-itji:M»-s  :ilM»vf  i]U'iiTir»nH«].  ilint  ti»  all  intents 
firifl  |iiiri'«'W>M  th'*  fl'^'riviitioii  of  th«;  rneinorinlist  of  all  nf  its  rights  in  the 
j»ri'iiilw'y  I*-  ;iliiir,*.f  <''iijsiini:itp:  tluM  it  Ijjis  bc-en  despitefuUjr  treated:  that 
tin'  i\fti\u\  Iff  Jii'ii'*'  to  it  If  r-ofiiplHc:  jirwl  tliat  it  wotiIiI  lit*  iissel^ss  t»»  remit  it 
i/f  fir*'  «'».irt-t  of  \'«'ri«'ZiK*l:i  for  rHI^f.  as  the  Deijarimeut  is  informed  that 
t|io»:('  r-oiirip  Ijh'.o  ru'ltlH?r  Mtf.  .|iiriH<lK'tion  nor  the  |>«»uvr  tn  oiknipel  the 
\;itloiinl  I'.xfi'Utlvf  of  V<'rH-ziH;la  fo  ':onii>ly  with  tho  oblipitious  i»f  contracts 
of   tlilH   t'litirnt'U'r. 

'VUt*  wroiKTH  foiriplniiufi  of  an*  tvt  oppressive  and  imjiist,  and  so  incuntestablj 
f<HfalillHii<*d.  and  tlif  ni«'nioriaiist  is  wt  entirely  witlioat  other  means  of  set^ur- 
liifT  IIh*  nfot'iiltlori  of  Its  riulits  at  the  hands  of  the  Voiieznelan  anthoritles, 
dial  till'  iHfpfirtifK'rit  f<>«*ls  <'onKtrainfHl  to  Intervene  diplomatically  in  its  be- 
liiilf. 

Voii  HP-  flM-n-fore  inKtriif-tef!  lo  briiiK  this  matter  by  immediate  representa- 
tion to  the  iittcnllon  of  lite  KxiHMitlve  aiitborities  of  Venezuela,  and  to  resiKK*t- 
fully  but  firmly  IuhIhI  that  its  (lovernment  N  bound  to  observe  and  keep 
I  lie  olillKatlouH  of  said  **<»ntraet.  and  to  resper't  the  rishts  derived  therefrom 
wlib'h  JuHily  Ih^Iouk  to  said  The  OriiKH'o  (*or|M>nition.  and  especially: 

FIrMt,  lo  n>Htore  to  the  said  The  Orinoco  Cori>oration  iwssesslon  of  said 
Iron  lii'poHltH  of  "  Imataea."  and  of  whleh  it  was  forcibly  deprived  by  said 
(iov(>rninent   on   Auirust  4,  1000. 
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Second,  to  formally  rescind,  as  null  and  void,  the  Executive  resolution  of 
September  9,  1886,  declaring  the  Fitzgerald  concession  contract  of  September  2Stf 
1883,  annulled  (caduco),  and  all  subsequent  Executive  res(»Iutions,  in  so  far 
it8  they  declare  the  insubsistency  or  caducity  thereof;  and  also  rescind,  as  null 
and  void,  all  Executive  resolutions  and  decrees  interfering  with  any  of  thm 
ri^ts  and  privileges  grantetl  in  &iid  contract  or  segregating  any  part  or  parcel 
of  said  concession. 

Third,  to  formally  and  effectually  declare  and  procure  the  cancellation  of  the 
aeveral  pretended  mining  or  other  concessions,  of  whatsoever  nature,  granted 
by  the  Government  of  Venzuela  within  said  Fitzgerald  concession  since  the  date 
thereof. 

Fourth,  to  formally  and  effectually  declare  and  procure  the  cancellation  of 
the  recent  contracts  entered  into  by  the  Minister  of  Fomento  under  date  of 
Janaar>*  2,  1906,  with  one  Vicente  Betancourt  Aramburu,  and  by  the  minister 
of  Interior  relations,  treasury,  and  fomento,  under  date  of  January  6,  1906, 
with  one  Jos^  Salinas,  and  on  February  21,  1906,  with  one  Tobias  Uribe  by  the 
minister  of  fomento. 

Fifth,  if  possession  of  the  premises  embraced  in  the  contracts  mentioned  in 
the  preceding  paragraphs  third  and  fourth,  or  any  or  either  of  them,  has  been 
taken  thereunder  and  Is  now  kept  by  the  concessionaries  thereof,  that  such 
possession  be  restored  forthwith  to  the  Orinoco  corporation. 

Sixth,  to  establish  a  custom-house  or  houses  upon  said  Fitzgerald  concession, 
in  compliance  with  the  stipulation  of  its  said  contract  of  September  22,  1883. 

Seventh,  to  forthwith  allow  the  Orinoco  corporation  and  Its  assigns,  and  its 
and  their  l>oats,  vessels,  officers,  agents,  and  colonists,  free  access  to  said  con- 
cession, and  to  each  and  every  part  or  parcel  thereof,  and  the  enjoyment  of 
all  the  rights  and  privileges  granted  by  said  contract  of  September  22,  1883. 

Eighth,  to  organize  the  political,  administrative,  and  judicial  system  of  the 
colony  In  accordance  with  the  spirit  of  the  contract,  as  contemplated  by 
Article  VIII  thereof,  and  that  it  assure  the  maintenance  of  such  organization 
daring  the  lifetime  of  said  contract. 

Ninth,  that  In  view  of  the  time  lost  by  the  contractor,  owing  to  the  acts 
and  through  the  fault  of  the  A'enezuelan  Government,  the  advantages  and  Im- 
nmnitles  granted  under  Article  IX  thereof  shall  be  extended  for  a  i)erlod  equal 
to  the  time  so  lost;  In  view  of  which  the  Orinoco  corporation  will  waive  all 
its  claims  for  damages  against  said  Government  of  every  kind  whatsoever. 

As  stated  before,  no  instructions  whatever  have  been  sent  to  our 
minister. 

As  the  policy  of  the  Department  is  guided  mainly  by  the  principles 
of  equity,  it  is  deemed  essential,  before  an  equitable  conclusion  can  be 
arrived  at  in  this  complicated  case,  that  the  following  should  be 
taken  note  of: 

The  umpire  of  the  commission  in  the  course  of  his  decision,  in  dis- 
cussinjBT  the  question  as  to  whether  or  not  the  company  had  fulfilled 
its  obligations  according  to  the  terms  of  the  contract,  said : 

Now.  whereas  this  Article  V  reads  as  statetl  above,  and  whereas  It  Is  quite 
clesr  by  evidence  not  onlj*  that  the  claimant  on  the  said  0th  of  Septeml)er,  188C, 
had  not  compiled  with  one  of  his  obligations:  whereas  even  at  the  end  of  the 
ln-oloDgatlon  of  six  months  that  was  gi'ante<l  as  a  term  to  begin  the  works  of 
colonization  this  colonization  can  not  be  said  to  have  begun,  as  the  sending  of 
an  engineer  and  some  employees  on  the  24th  of  August  can  be  said  to  be  "  com- 
aiencing  the  works  of  colonization  *'  (even  if  the  then  governor  of  the  federal 
territory  of  the  Delta,  on  the  petition  of  the  claimants'  administrator  stating  the 
arriral  of  these  employees,  added  the  wonis  **  so  comi»Iylng  with  the  stipulation 
itr  Article  V/'  because  this  authority  could  only  state  the  facts  and  was  not  the 
Irieal  authority  to  judge  whether  by  these  facts  claimant  compiled  with  the 
Klpnlation  of  the  contract)  ;  whereas  further  on  the  original  contractor  hlm- 
fielf.  director  of  the  claimant  company,  statetl  even  as  late  as  September,  1886, 
that  claimant  had  not  commenced  the  works  of  colonlzjitlon ; 
That  claimant  bad  not  established  a  system  of  colonization: 
That  claimant  had  not  promoted  the  bringing  within  the  law  and  civilization 
the  aavage  trlben  which  might  wander  within  the  territory  conce<leil : 

36Ce»— 8.  Doc.  413, 00-1 4 


60  WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.. 

That  claimant  bad  not  opened  up  and  established  any  ways  of  communication, 
and  that  claimant  had  not  even  arranged  that  the  company  of  colonisation 
should  formulate  its  statutes. 

And  whereas  the  claimant  company  itself,  as  late  as  April  10,  1886,  stated,  bi 
a  petition  to  the  Government  of  Venezuela,  that  it  had  not  realized  the  works  it 
was  pledged  to  realize  by  the  contract: 

But  that  by  the  same  evidence  is  shown  that  the  claimant  company,  through 
its  pecuniary  position,  could  not  have  realized  what  by  contract  it  was  pledged 
to  do,  as,  according  to  the  company's  president  himself,  the  company  from 
October,  1885,  to  November,  1885,  never  had  in  cash  more  than  $6,  and  in  that 
time  did  not  spend  a  farthing  for  the  execution  of  the  contract,  while  during  all 
that  time  the  drafts  drawn  by  the  company's  Venezuelan  attorney,  Mr.  Herlberto 
Crordor,  were  protested  as  they  could  not  be  paid,  with  the  exception  of  two  for 
f'^  each,  which  were  paid  by  Mr.  Safford,  and  not  by  the  company*8  cash ; 

And  whereas  evidence  shows  that  in  January,  1885,  stockholders  resolved  for 
the  execution  of  the  contract  to  issue  $5,000,000  in  bonds,  which  in  November  of 
that  year  were  secured  by  mortgage  on  the  concession,  and  for  which  even  until 
November,  1886,  not  a  penny  was  received  by  the  company,  that  even  the  print- 
ing of  the  bonds  could  not  be  paid,  and  that  Fitzgerald,  who  had  sold  the  con- 
cession for  44,750  shares  of  $100  nominal  each,  in  July,  1886,  was  willing  to  sell 
them  for  a  few  thousand  dollars.  The  facts  alleged  as  a  reason  for  declaring 
the  contract  "  insubsistente  6  caduco  "  are  proved,  and  it  is  clearly  shown  by 
evidence  that  on  the  9th  of  September,  1886.  the  claimant  company  had  in 
nowise  fulfilled  any  of  the  duties  impost  by  the  contract. 

This  part  of  the  opinion  of  the  umpire  is  excepted  to  by  the  Ori- 
noco corporation  in  its  brief  to  the  Department  of  March  5,  1906, 
page  15.    The  following  is  their  language : 

The  learned  umpire  of  the  mixed  commission  expresswl  the  opinion  that  the 
Manoa  Company  had  not  on  September  9,  1SS6,  "  fulfilled  any  of  the  duties 
imposed  by  the  contract,  and  that  there  were  suflftcient  reasons  to  declare  the 
contract  insubsistente  6  caduco.*'  (Ralston's  KeiM)rt,  pp.  242,  243.)  But  this 
opinion  was  mere  obiter  dictum  and  unfounded  ui)on  all  the  facts  of  the  case, 
some  of  which  were  not  before  him  and  some  of  which.  In  evidence,  manifestly 
escaped  his  attention. 

That  this  opinion  of  the  learned  umpire  is  mere  obiter  dictum  and  not  res 
judicata  becomes  evident  when  we  examine  tlie  ground  uiwn  which  he  rejecteil 
the  claims  for  damages  of  the  Manoa  Company  and  of  the  Oriuwo  Company 
(Limited).  The  learned  umi)ire  disallowed  these  claims,  not  because  the 
Manoa  Company  had  not,  as  he  supiwses,  **  fulfilled  any  of  the  duties  imposed 
by  the  contract  ♦  ♦  ♦  "  and  "that  (therefore)  there  were  sutticlent  reasons 
to  declare  the  contract  insubsistente  6  caduco,"  but  upon  the  only  ground  or 
motive  common  to  the  claims  of  both  companies,  that  by  Article  XI  of  the  con- 
tract it  had  been  stipulated  that  all  such  claims  must  l>e  subniitte<l  for  decision 
to  the  competent  tribunals  of  the  Republic,  which  had  been  indicated  as  Judges 
by  the  contract  itself.    (Ralston's  Report,  pp.  244,  245.) 

As  he  there  says,  speaking  of  the  claims  of  both  companies  growing  out  of 
the  contract,  **  there  could  be  no  basis  for  a  claim  for  damages,  but  the  dwision 
of  these  expressly  indicated  Judges  about  this  question  or  controversy ;  *'  and 
as  he  says  again :  "  The  parties  have  deliberately  contracted  themselves  out  of 
any  interpretation  of  the  contract,  and  out  of  any  judgments  about  the  ground 
for  damages  for  (by)  reason  of  the  contract,  except  by  the  Judges  designed 
(designated)  by  the  contract,  and  where  there  is  no  decision  of  these  Judges 
that  the  alleged  reasons  for  a  claim  for  damages  really  exist  as  such,  (the) 
parties,  according  to  the  contract  itself,  have  no  right  to  these  damages,  and  a 
claim  for  damages  which  parties  have  no  right  to  claim  can  not  be  accepted." 

He  asserts  that  he  had  no  jurisdiction  over  the  matter  of  damages,  because 
by  the  contract  all  questions  or  controversies  arising  out  of  it  had  to  be  dwided 
in  conformity  with  the  laws  of  the  Republic  and  by  its  tribunals. 

It  would  seem  to  be  absolutely  clear  that  if.  as  the  learned  umpire  contended, 
he  had  no  Jurisdiction  over  the  matter  of  awarding  damages,  because  the  courts 
of  Venezuela  had  such  jurisdiction,  he  of  necessity  had  no  Jurisdiction  and  no 
right  to  (Ivriiic  that  the  contract  had  not  been  complied  with  by  the  ^lanoa  Com- 
pany, for  a  declaration  of  such  a  character  would  be  the  exercise  of  jurisdic- 
tion where  he  concludes  he  had  no  jurisdiction.    A  declaration,  therefore,  of  this 


WBOVGB  DOKS  Aitf»RTrAic  ClTlULftB  BY  YEXEXUELA^ 


51 


character  made  t^  the  learned  mnpire  is  absohiteljr  obiter 
giren  the  slisbtest  valDe  In  anj  court.    •    •    • 

This  is  the  present  status  of  the  whole 


dictiOB  and  not  to  be 


Note. — Since  writing  the  aboTe  memorandnm  the  attomcr-ffeDefal  of  Tcoe- 
soela,  CD  Jone  12,  1900,  filed  with  the  Federal  and  caaBatkm  coort  a  mmpiahrt 
against  the  Manoa  Company  (limited)  and  the  Orinoco  Oompanj  (Limited)  for 
the  annulment  of  the  Fitigerald  cootract  of  SefJtemiier  22,  ISSS.  Tliis  oompiaiBt 
is  based  opon  the  obiter  dictum  contained  in  the  decfskm  d  Umpire  Barge  to 
the  effect  that  the  conceasloiiaries  liad  not  complied  with  tlieir  obligatioDS  ondcr 
the  contract,  and  that,  therefore,  tliere  was  reason  for  the  annulment  of  tiie 
aame  on  the  application  of  tlie  Venezoeian  Goremment  to  tiie  trfbonals  of  that 
country.     (Na  86,  June  24,  1908»  from  Ifinister  RoaselL  Garacas^i 

Press  dispatches  of  March  23, 190S,  annoonce  tiiat  the  eoort  lias  rendered  its 
decision,  annulling  the  Fitigerald  contract  on  the  gronnd  that  the 
aries  had  not  compiled  with  its  u 
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ANALYSIS  AND  SUMMARY. 

I.  Ohioin  of  the  Ci*aim. 

May 
[n  arose  upon  a  violation  and  annulment  on 
the  Government  of  Venezuela  of  an  alleged  exclusive  concession  held 


the  (jovemment  of  Venezuela  of  an  alleged  exclusive  concession  held 
by  the  Orinoco  Shipping  and  Trading  Company,  a  British  corpora- 
bon  of  which  90  per  cent  of  the  stock  was  held  by  American  citizens. 
The  Orinoco  Shipping  and  Trading  Company  assigned  all  its  assets, 
including  concessions,  claims  for  damages,  etc,  to  the  Orinoco  Steam- 
ship Company,  a  New  Jersey  corporation  with  the  same  stockholders. 
The  Grovemment  of  Venezuela  entered  into  an  agreement  with  the 
United  States  whereby  all  claims  owned  by  American  citizens,  etc, 
were  submitted  to  a  mixed  tribunal  for  arbitration  and  award.  The 
nmpire  who  presided  over  this  tribunal.  Doctor  Barge,  disallowed 
the  major  portion  of  the  claim  of  the  Orinoco  Steam^ip  Company, 
amounting  to  $1,401,659.03,  allowing  only  $28,224.93.  The  Orinoco 
Steamship  Company  protests  against  this  award  and  as^  that  the 
Qovemment  of  the  United  States  secure  a  rehearing  of  the  whole 
matter  before  a  competent  and  impartial  tribunal.  {See  text,  pp. 
6&-61.) 

II.  When   May  the  Decisions  of  Tribunals  of  Arbitration  .be 
Impeached. 

It  is  agreed  by  all  the  authorities  on  international  law  that  in 
certain  cases  tiie  awards  of  tribunals  of  arbitration  may  be  impeached 
and  r^earings  may  be  properly  obtained.  Without  going  into  a 
consideration  of  the  causes  which  justify  a  rehearing,  it  is  enough 
to  say  that  it  is  substantially  agreed  by  the  writers  of  authority  that 
excess  of  jurisdiction,  refusal  to  take  jurisdiction,  or  disregard  of 
the  terms  of  the  jurisdiction  conferred  by  the  protocol  of  submission, 
or  such  a  decision  of  questions  of  law  or  fact  as  to  amount  to  a  denial 
of  justice  constitute  sufficient  causes  for  declining  to  be  bound  by  the 
arbitral  decision.  (See  text,  pp.  61-63.)  For  similar  doctrine  in 
municipal  law,  see  pages  63-65, 

The  enlightened  practice  of  nations,  including  especially  that  of 
the  United  States  and  Venezuela,  is  in  full  accord  with  this  doctrine. 
(See  text,  pp.  66-71.) 

HI.  The  Decision  Examined. 

A.    THE   QUESTION   OF   JURISDICTION. 

It  was  vehemently  contended  on  the  part  of  Venezuela  that  inas- 
much as  the  claim  of  the  Orinoco  Steamship  Company,  although 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  56 

now  held  by  American  citizens,  did  not  originate  as  an  American 
claim,  but  as  the  claim  of  an  English  company  the  tribunal  of  arbi- 
tration had  no  jurisdiction  to  consider  it. 

(1)  The  umpire,  however,  held  that  although  this  was  the  general 
rule,  it  may  be  modified  by  express  treaty  provisions,  and  that  this 
had  been  done  in  the  present  instance  where  the  terms  of  the  proto- 
col provided  that  the  commission  should  consider  "  all  claims  ovmed 
by  American  citizens."  The  umpire,  therefore,  held  that  he  had 
jurisdiction  of  the  claimant's  case. 

(2)  This  decision  mi^ht  also  be  supported  on  the  additional  ground 
that  the  stockholders  oi  the  original  company  were  American  citizens, 
and  the  United  States  had  a  right  to  intervene  in  their  behalf^ 
although  stockholders  in  a  foreign  company.     (See  pp.  71-73.) 

B.   THE  DECISION    ON    THE   MERITS. 
(I)    THE    ALLEGED   EXCLUSIVE   FRANCHISE. 

(a)  field  iwt  to  he  exclusive, — The  claimant  maintains  that  the  con- 
cession of  which  it  is  the  assignee  gives  it  an  exclusive  franchise 
to  navigate  the  Macareo  and  Pedernales  channels  of  the  Orinoco 
River,  after  touching  at  the  foreign  port  of  Trinidad.  It  admits  that 
the  before  mentioned  channels  are  open  to  all  vessels  bound  to 
the  coastal  service  and  always  have  been,  but  it  claims  that  by  the 
Executive  decree  of  July  1,  1893,  vessels  engaged  in  foreign  com- 
merce were  excluded,  and  that  therefore  its  franchise  to  navigate 
these  channels  notwithstanding  the  fact  that  its  vessels  were  en- 
gaged in  foreign  commerce,  was  really  an  exclusive  one.  The  umpire 
neld  that  this  alleged  exclusive  franchise  had  no  existence ;  that  the 
franchise  of  the  claimant  was  in  fact  a  general  franchise  to  maintain 
a  line  of  steamers  between  Trinidad  and  Ciudad  Bolivar,  etc. ;  and 
that  the  privilege  of  navigating  the  Macareo  and  Pedernales  chan- 
nels was  a  mere  license,  liable  to  be  withdrawn  by  the  Government 
at  any  moment  upon  fixing  certain  ports  of  transshipment  and  mak- 
ing  certain  installations.  Whether  or  not  the  learned  umpire  was  cor- 
rect in  thus  holding  it  is  not  necessary  to  decide,  inasmuch  as  he  ap- 
pears in  any  event  to  have  overlooked  the  fact  that  as  these  instal- 
lations had  never,  in  fact,  been  made,  the  condition  precedent  upon 
which  the  Grovemment  had  a  right  to  terminate  the  exclusive  privilege 
of  the  claimant  had  not  been  performed.  Assuming  the  correctness 
of  the  umpire's  view  as  to  the  question  of  exdusiveness,  it  is  sub- 
mitted that  he  was  in  error  in  not  holding  that  the  clainuint  was 
entitled  to  damages  for  the  breach  of  its  exclusive  franchise  from 
the  date  on  which  it  was  actually  violated  by  the  entrance  of  other 
vessels  than  those  of  the  claimant  into  the  named  channels  up  to  the 
date  of  the  ruling  of  the  commission,  inasmuch  as  the  government 
had  not  even  at  that  date  performed  the  condition  precedent  by  fixing 
the  ports  of  transshipment.  These  damages  would  amount,  accord- 
ing to  the  claimant's  figures,  to  about  $125,000.  It  is  adinitteil  that 
thi**«^rror  would  not  in  itself  justifv  a  demand  for  a  rehearing.  (See 
pp.  7H-78.) 

It  is  .suggested  that  the  claimant  was  entitled  at  least  to  nominal 
damages  for  the  breach  of  its  general  franchise,  but  this  point  was 
not  urged  by  the  claimant  or  passed  upon  by  the  umpire  (p.  78). 
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(b)  As  an  additional  reason  for  holding  that  damage  could  not 
be  giveii  for  the  breach  of  the  alleged  exclusive  franchise,  even  in 
case  he  had  found  the  franchise  to  be  exclusive,  the  umpire  held 
that  the  claimant  was  barred  from  recovery  by  the  fact  that  a  clause 
in  its  concession  boimd  the  company  to  seek  redress  in  the  courts 
and  not  by  diplomatic  intervention. 

(x)  It  is  5<ugge.sted  that  the  umpire  is  right  in  holding  that 
this  ilnuse  applies  to  the  present  situation  (p.  79). 

(j/)  But  it  is  believed  that  no  effect  should  be  given  to  the  clause 
under  general  principles  of  international  law  or  the  terms 
of  the  protocol.  And  it  is  submitted  that  the  umpire's 
decision  upon  this  point  is  in  defiance  of  the  terms  of  the 
submission,  and,  in  so  far  as  it  is  material,  a  just  ground 
for  a  rehearing.  It  is  to  be  remembered  that  this  same 
vicious  argument  is  used  later  on  when  there  was  no  hold- 
ing on  the  merits  to  render  it  obiter  (pp.  79-81). 

(s)  Then,  too,  this  holding  is  against  the  weight  of  authonty, 
as  exemplified  by  the  rulings  of  other  commissions,  and 
flatly  inconsistent  with  other  holdings  of  Doctor  Barge 
in  other  cases  before  (he  same  commission  (pp.  81-84). 

(c)  Moreover,  the  umpire  held  that  even  if  the  first  two  reasons 
did  not  exist,  damages  could  not  be  given  for  the  breach  of  the 
alleged  exclusive  franchise,  because  no  notification  had  been  given, 
as  required  by  the  terms  of  the  contract,  to  the  Venezuelan  Gov- 
ernment of  the  transfer  of  the  concession  to  the  claimant  company. 

(w)  It  appears  from  the  terms  of  the  contract  that  such  notice 
was  not  necessary,  except  in  tlie  case  of  the  first  holder, 
one  Grell  (p.  84). 

(x)  This  ruling  seems  to  confound  two  entirely  different 
things — the  assignment  of  a  contract  and  the  assignment 
of  damages  for  the  breach  of  a  contract  (p.  84). 

(y)  It  was  not  necessary,  because  the  Commission  was  bound 
to  decide  according  to  justice  and  equity,  without  refer- 
ence to  technicalities,  and  the  real  parties  in  interest  be- 
fore as  after  the  transfer  were  the  same,  the  American 
stockholders  (p.  8o). 

(s)  It  appears  that  notice  had,  as  a  matter  of  fact,  been  given, 
find  no  particular  form  of  notice  was  required  by  the 
contract  or  was  necessary  in  view  of  the  terms  of  the 
pn)tocol  (pp.  84-85). 

Bummary  of  ititcaHiioii  regarding  the  right  to  the  alleged  exclusive  frattchUe. 

On  this  point — the  vital  point  in  the  case — the  umpire  dismissed 
the  company's  claim  for  three  reasons:  First,  on  the  merits,  because 
he  denied  that  the  franchise  was  in  fact  exclusive.  In  this  he  made 
a  material  error,  but  not  an  error  in  itself  sufficient  to  justify  a  de- 
mand for  a  rehearing.  Second,  because  the  claimant  had  contracted 
iteelf  out  of  its  diplomatic  remedy.  This  reason  is  not  only  errone- 
ous, but  in  direct  disregard  of  the  terms  of  the  protocol.  Third, 
because  no  notice  had  been  given  the  Venezuelan  Government  of  the 
transfer  of  the  concession.  This  reason  also  is  bad  and  in  disregard 
of  the  terms  of  the  submission.  There  being  one  good  reason  and 
two  bad  reasons,  the  decision  on  this  point  alone  would  not  seem  to 
juatify  a  demand  for  a  i-ehenring  (pp.  83-8(1). 
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(2)    THE    100,000    BOLIVARS. 

By  settlement  of  May  10,  1900,  whereby  th,e  Orinoco  Shipping 
Company  gave  up  large  claims  against  the  Venezuelan  Government 
and  received  a  six-year  extension  of  its  franchise  and  100,000  boli- 
vars in  cash,  it  was  also  agreed  that  the  Government  should  pay  the 
shipping  company  100,000  bolivars  at  a  date  to  be  arranged  later. 
This  money  has  never  been  paid,  and  forms  one  item  in  the  claim  of 
the  OMnpany.    The  umpire  aisallowed  the  claim  on  three  grounds : 

(a)  That  it  did  not  appear  that  the  money  was  due.  In  answer 
to  this  it  is  sufficient  to  say  that  it  was  due  within  a  reasonable  time 
after  a  date  agreed  on,  and  that  fifteen  months  had  elapsed  at  the 
time  of  the  hearing  before  the  Commission,  and  the  money  had  not 
yet  been  paid,  although  the  Venezuelan  Government  had  repeatedly 
admitted  its  indebtedness  (pp.  86,  87). 

(b)  Because  of  the  clause  in  the  contract  binding  the  company  to 
seek  redress  in  the  local  courts,  referred  to  above  (p.  87). 

(c)  Because  of  the  fact  that  the  transfer  of  this  debt  to  the  claim- 
ant company  had  not  been  notified  to  the  Government  according  to  the 
provisions  of  Venezuelan  law,  which  according  to  the  umpire  em- 
oodied  the  rule  of  absolute  equity  (p.  87). 

Summary  regarding  the  100,000  bolivars, 

Tlie  umpire  here  gives  three  reasons  for  disallowing  this  claim  for 
100,000  bolivars,  all  of  them  bad — the  first. an  outrageous  error  of 
law  and  fact ;  the  second  and  third,  in  absolute  disregard  of  the  plain 
provisions  of  the  protocol,  which  provided  that  the  rule  of  the  deci- 
bion  should  be  the  rule  of  absolute  equity  without  regard  to  provi- 
sions of  local  law  or  technical  objection  (p.  88). 

(3)    VARIOUS  ITEMS  AMOUNTING  TO  $147,038.79. 

(a)  Of  this  sum  $49,978.76  was  disallowed  by  the  umpire  because 
of  the  reasons  already  given  in  regard  to  the  100,000  bolivars — reasons 
which,  as  we  have  seen,  justify  a  demand  for  a  rehearing  (p.  88). 

(b)  An  item  of  $61,336.20  for  illegal  discrimination  in  the  enforce- 
ment of  the  internal  blockade  was  denied  upon  its  merits,  and  it  does 
not  appear  that  the  ruling  was  so  incorrect  as  to  be  ground  in  itself 
for  a  rehearing  (p.  88). 

(c)  An  item  or  $28,224.93  was  allowed  as  due  the  claimant  com- 
pany for  services  rendered  and  goods  furnished  to  the  Government 
after  the  assignment  of  the  shipping  company  and  not  affected  by 
anv  of  the  provisions  of  the  contract  in  regard  to  notice  of  transfer  « 
(p'  88). 

(d)  Counsel  fees  asked  by  the  company  in  the  amount  of  $25,000 
were  disallowed  by  the  umpire,  this  item  sharing  the  fate  of  the  prin- 
cipal sum  in  dispute.  This  ruling  raises  no  question  which  would 
justify  a  demand  for  a  rehearing  (p.  89). 

•  Tw«ity-8even  thousand  six  hundred  and  ninety-two  dollars  and  thirty-one 
cents  was  allowed  out  of  128,461.53  claimed  for  use  of  steauiers  by  Vouezuelan 
CiOTemnient.  Two  small  items  amounting  to  $532.62  were  allowetl  and  several 
miall  items  not  specially  noted  elsewhere  disiillowed  on  their  merits.  These 
nnall  Items  added  to  the  sums  above  noted  bring  up  tho  total  amount  claimed 
under  this  head  to  $147,978.76,  as  stated  supra. 
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General  Summary. 

It  therefore  appears  that  while  the  Hiiioiint  claimed  on  the  part  of 
the  company  for  aamages  for  the  breach  of  its  alleged  exclusive  fran- 
chise was  dismissed  on  its  merits,  nevertheless  a  serious  error  was 
committed  by  the  umpire  in  this  rnling.  The  umpire  fortified  his 
ruling  on  this  point  bv  giving  two  reasons  absolutely  in  disre- 
gard of  the  terms  of  ^e  protocol  for  submission,  reasons  which 
case  had  he  not  already  decided  the  point  upon  its  merits.  It  is, 
nevertheless,  impossible  to  tell  what  effect  these  two  arguments  may 
have  had  upon  the  mind  of  the  umpire  in  enabling  him  to  reach  his 
decision  on  this  question,  the  main  item  in  the  company's  claim. 

Items  amoimting  to  $70,000,  in  round  numbers,  were  thrown  out 
on  account  of  extraordinary  errors  of  law  and  fact,  and  for  reasons 
in  palpable  disregard  of  the  terms  of  the  protocol  for  submission — 
reasons  unquestionably  justifying  a  demand  for  a  rehearing  of  the 
case,  at  least  as  to  these  points — that  is.  as  to  a  material  part  of  the 
case.  Since  the  ^me  vicious  reasons  given  for  the  umpire's  deci- 
,  sion  on  this  part  of  the  case  were  also  given  for  his  decision  on  the 
main  point  in  the  case;  since,  moreover,  his  decision  on  the  main 
point  m  the  case  is  clearly,  although  not  outrageously,  erroneous; 
and  since  the  umpire's  whole  decision  not  only  aoounds  in  error  of 
law  and  fact,  but  also  exhibits  a  tone  which  is,  to  say  the  least,  non- 
judicial in  its  character,  it  is  submitted  that  the  United  States  is 
amply  justified  in  asking  for  a  rehearing  of  the  entire  case  before  a 
competent  and  impartial  tribunal. 

The  result  reached  in  this  opinion  has  already  been  approved  by 
the  Department  and  communicated  to  Venezuela.  No  cause  having 
been  shown  to  the  contrary,  the  Department  should,  therefore,  insist 
on  a  reexamination  of  the  whole  case  on  its  merits  before  an  impartial 
tribunal  (pp.  89,  90). 


MEMORANDUM. 


The  Orinoco  Steamship  Company, 
origin  of  the  claim. 

The  Orinoco  Shipping  and  Trading  Company  (Limited),  here- 
after referred  to  in  tnis  opinion  as  the  shipping  company,  was  duly 
organized  and  registered  with  the  registrar  of  joint-stock  companies, 
Londcm,  England,  July  14,  1898,  under  the  provisions  of  the  English 
ccmipanies  acts  of  1862  and  1893. 

It  was  empowered  to  acquire  properties  in  Venezuela,  including 
concessions,  and  to  carry  on  the  business  of  steamship  transporta- 
tion. The  capital  stock  of  the  company  was  $100,000,  all  of  which, 
except  the  seven  statutory  shares,  was  owned  by  American  citizens. 

On  December  12,  1898,  the  shipping  company  acquired  by  pur- 
chase the  entire  assets  of  two  Venezuelan  corporations.  Among 
these  assets  was  a  franchise  of  unquestioned  vajidity,  which  wiU 
hereafter  be  referred  to  as  the  Grell  concession.  This  franchise, 
which  will  later  be  discussed  in  detail,  provided  for  the  establish- 
ment of  a  regular  steamship  line  between  Ciudad  Bolivar  and  the 
ports  of  Curasao  and  Trinidad,  British  West  Indies,  and  included 
permission  to  navigate  the  Macareo  and  Pedernales  channels  of  the 
Orinoco  River,  notwithstanding  the  general  law  of  Veneziiohi  pro- 
hibitinfl  vessels  eng^aged  in  foreign  trade  with  Ciudad  Bolivar  from 
proceeding  otherwise  than  by  the  noca  Grande  ((ireat  Mouth)  of  that 
river.  This  concession  was  to  have  a  duration  of  fifteen  years.  By 
Executive  decrees  of  October  18,  1898,  and  September  4,  189J),  the 
transfer  of  this  concession  to  the  shipping  company  was  recognized 
and  approved  by  the  (lovemment  of  v  enezuela. 

The  Government  of  Venezuela  being  indebted  to  the  shipping 
company  as  the  assi^ee  of  the  Orinoco  Red  Star  Line,  one  of  the 
Venezuelan  corporations  above  referred  to,  in  the  alleged  sum  of 
$77jR18.01,  and  in  the  further  alleged  amount  of  $476,732.50  for 
services  rendered  the  Government,  for  which  bills  had  been  duly  sub- 
mitteil  and  not  questioned  or  disputed,  entered  into  an  agrwinent 
with  the  shipping  company  on  May  10,  1900.  According  to  the  terms 
of  this  agreement  the  Government*^ paid  100,000  bolivars  ($19,219.11)) 
down  and  agreed  to  pay  100,000  bolivars  ($19,219.19)  more,  and 
grante<l  an  extension  of  the  concession  held  by  the  shipping  company 
for  the  further  term  of  six  years — that  is,  until  1915.  In  return  the 
company  acknowledged  full  satisfaction  for  the  above  claims  held 
linst  the  Venezuelan  Government.** 


*•  By  aimtlier  terni  of  the  ji|frfH'i»<*iit  the  company  was  reh*a«Hl  from  its  obH{2:a- 
Lion  to  (»HtahliHh  itH  Une  l>etwc»on  I^i  (tiiaira  and  MaracaUxi  and  rcHnqntHhed  its 
Halni  to  fi  KnbHidy  of  4.<HW)  ItoHvars,  in'ovldwl  for  by  tho  original  oontrart. 
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By  executive  decree  of  October  5,  1900,  the  law  of  July  1,  1893. 
which  prohibited  the  free  navigation  of  the  Macareo,  Pedernales,  and 
other  navigable  waterways  of  the  Orinoco  Eiver,  was  repealed, 
thereby  destroying  the  exclusive  right  to  use  these  channels  which 
the  shipping  company  claimed  was  conferred  by  tlie  concession,  and 
which,  as  a  matter  of  fact,  they  had  enjoyed  up  to  that  time. 

By  a  later  executive  decree,  dated  December  14,  1901,  the  Vene- 
zuelan Govemment  absolutely  annulled  the  extension  of  the  con- 
cession granted  by  the  contract  of  May  10,  1900.  At  the  time  of 
this  decree  the  company,  owing  to  misfortunes  which  had  befallen 
its  other  vessels  in  the  troubled  times  of  the  revolution,  possessed 
only  one  steamer  available  for  its  La  Guaira  service.  It  appealed 
to  the  Government  of  Venezuela  for  a  promise  for  protection  for  tJiis 
vessel  and  received  in  return  a  note  inclosing  a  copy  of  the  executive 
decree,  supra,  annulling  the  extension  of  the  concession.  The  com- 
pany, which  had  hitherto  endeavored  to  carry  out  its  part  of  the 
contract  irrespective  of  the  decree  of  October  5,  1900,  destroying  the 
exclusive  character  of  the  concession  which  it  claimed  as  of  right, 
■  seems  to  have  given  up  in  despair  and  abandoned  any  further  effort 
to  continue  navigation  between  La  Guaira  and  the  Orinoco  (although 
it  maintained  its  service  between  Ciudad  Bolivar  and  Trinidad  until 
interdicted  by  the  Venezuelan  Government  May  31,  1902,  on  account 
of  the  disturbed  state  of  tlie  country),  and  to  have  turned  first  to 
Ktigland  and  then  to  the  United  States  for  diplomatic  relief. 

On  January  .tU1902,  the  Orinoco  Steamship  Company,  the  present 
claimant,  was  incorj)orated  under  the  laws  of  New  Jersey.  One  of 
the  objects  for  which  it  was  incorporated  was  declared  to  be  "  to 
acquire  and  take  over,  as  a  going  concern,  the  business  now  carried 
on  bv  the  Orinoco  Snipping  and  Trading  Company  (Limited)  of 
Xxintion,  Kngland." 

On  April  1.  1902.  the  Orinoco  Shipping  and  Trading  Company 
(liimiteo).  for  value  received,  duly  assigned  and  transferred  to  the 
Orinoco  Steamship  Company,  hereafter  referred  to  as  the  stfiamship 
company  or  the  claimant,  all  it-s  assets  of  every  sort  and  kind,  includ- 
ing its  Venezuelan  francliisus  and  properties,  and  all  claims  and  de- 
mands in  its  favor  against  the  Republic  of  Venezuela.  Thereafter 
from  time  to  time  the  claim  of  tne  Orinoco  Steamship  Company 
formed  the  subject  of  correspondence  between  the  United  States  and 
the  Government  of  Venezuela. 

As  a  result  of  these  negotiations  on  February  17,  1903,  a  protocol 
of  agreement  for  arbitration  was  entered  into  between  the  United 
States  and  Venezuela  covering  "  all  claims  owned  by  citizens  of  the 
United  States  of  America  against  the  Kepublic  of  Venezuela  which 
have  not  been  settled  by  diplomatic  agreement  or  by  arbitraticm 
between  the  two  Governments  and  which  shall  have  been  presented 


to  the  commission  hereinafter  named  by  the  Department  of  State  of 
the  United  States,  or  its  legation  at  Caracas.  The  terms  of  the 
protocol  provided  that  "  before  assuming  the  functions  of  their  oSSce 
the  commissioners  and  the  umpire  shall  take  solemn  oath  carefully 
to  examine  and  impartiiilly  decide  according  to  justice  and  the  pro- 
visions of  this  convention  all  claims  submitted  to  them,  and  such  oaths 
shall  be  entered  on  tlie  record  of  their  proceedings.  The  commis- 
sioners, or,  in  case  of  their  disagroenient,  the  umpire,  shall  decide  all 
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claims  upon  a  basis  of  absolute  equity,  without  regard  to  objections 
of  a  technical  nature  or  of  the  provisions  of  local  legislation." 

The  claim  of  the  steamship  company  was  duly  submitted  to  the 
arbitral  tribunal  so  constituted.  The  claim  consisted  of  four  items : 
^1)  For  $1,209,701.05,  which  sum  the  claimant  company  reckoned  as 
aue  for  damages  and  losses  caused  by  the  Executive  decree  of  Octo- 
ber 5,  1900,  said  decfee  having,  as  the  company  affirmed,  annulled 
its  exclusive  concessionary  ri^nt;  '(2)  for  $147,638.79,  at  which  the 
claimant  company  estimated  its  damages  and  losses  sustained  dur- 
ing the  revolution,  and  the  value  of  services  rendered  by  the  com- 
pany to  the  Government  of  Venezuela;  (3)  for  100,000  bolivars,  or 
$19^10.19,  overdue  on  account  of  the  settlement  contract  of  May  10, 
1900;  (4)  for  $25,000  for  counsel  fees  and  expenses  incurred  in  pro- 
tecting and  pursuing  its  rights. 

The  commissioners  appomted  by  the  United  States  and  Venezuela 
having  disagreed,  the  claim  was  referred  to  the  umpire,  Doctor 
Barge,  who  awarded  $28,224.93  United  States  gold  to  the  claimant 
company,  this  being  the  amount  which  he  found  due  for  services, 
etc.,  rendered  the  Venezuelan  Government  by  the  claimant  company 
subse<}uent  to  the  transfer  to  the  claimant  of  all  the  rights  of  the 
shipping  company.  Doctor  Barge  rejected  all  the  other  contentions 
of  the  claimant,  especially  refusing,  for  reasons  hereinafter  discussed 
in  detail,  to  allow  damages  for  the  annulment  of  the  alleged  exclu- 
sive concession  held  bv  the  shipping  company.  It  is  a  reexamina- 
tion of  this  award  before  an  impartial  and  competent  tribunal  that 
the  claimant  now  asks. 

WHEN    CAN    A    DECREE    OF    A    TRIBINAL    OF    ARBITRATION    BE    HONORABLY 

DISREGARDED  ? 

**WTiile  conceding  the  essential  value  of  international  arbitration 
to  be  dependent  upon  the  certainty  and  finality  of  the  decision  '* 
< United  States  ex  rel.  Boynton  v.  Blaine,  139  U.  S.,  306,  325),  it  is 
nevertheless  to  be  noted  that  both  the  theoretical  writers  of  authority 
and  diplomats  in  actual  practice  unite  in  stating  that  the  decrees  of 
arbitral  commissions  may  be  honorably  disre^rded  in  certain  in- 
stances. As  to  the  causes  which  justify  such  disregard  of  the  award 
of  a  tribimal  of  arbitration  there  is  substantial  unanimitv. 

Vattel  states  that  the  decision  of  a  tribunal  of  arbitration  may 
be  disregarded  in  the  following  cases:  (1)  Where  the  tribunal  gives 
an  award  in  excess  of  the  jurisdiction  conferred  upon  it.  He  explains 
his  meaning  bv  his  suggestion  that  the  exact  question  to  be  submitted 
to  the  tribunal  and  the  contenticms  on  each  side  l)e  carefully  defined 
in  advance  by  the  high  contracting  parties.  (2)  In  case  the  arbi- 
trators have  been  ^flty  of  corruption  or  open  partisanship.  (3) 
Where  the  decision  is  so  absolutely  unjust  as  to  be  absurd  ana  at  the 
«4Uiie  time  of  such  moment  as  to  be  of  vital  importance  to  the  pro- 
testing nation.    (Vattel,  book  2,  ch.  18,  sec.  329.) 

According  to  Heffter,  the  reasons  which  justify  the  disregard  of 
an  award  of  a  tribunal  of  arbitration  are  the  following:  (1)  The 
invalidity  of  the  convention  by  which  the  question  is  submitted  to  the 
tribunal;  (2)  the  dishonesty  of  the  tribunal  or  umpire;  (3)  improper 
limitation  or  absolute  denial,  on  the  part  of  the  tribunal,  of  the  right 
of  the  contending  parties  to  be  heard;  (4)  excess  of  jurisdiction  on 
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the  part  of  the  tribunal;  (5)  the  absolute  illegality  of  the  rules 
adopted  for  the  decision  of  the  case,  which  he  explains  to  mean  the 
adoption  of  rules  resulting  in  a  decision  which  the  parties  could  not 
have  arrived  at  by  means  of  a  treaty.  Finally,  he  says  that  mere 
error  is  no  frround  fof  rftfu^ing  fn  acoBpt  the  iudgment  '^  ^  '^  '* 
(Hetfter,  sec.  1097) 

According  to  Bluntschli,  the  reasons  are  as  follows:  (1)  Excess 
of  jurisdiction:  (2)  dishonesty  or  denial  of  justice  on  the  part  of  the 
tribunal;  (3)  refusal  to  hear  the  contending  parties  fairly,  or  a 
violation  of  any  fundamental  principle  of  proc^ure;  (4)  the  fact 
that  the  decision  is  contrary  to  international  law,  which  he  also 
explains,  or  at  least  illustrates,  by  suggesting  a  case  where  the  deci- 
sion embraces  terms  which  would  be  invalid  even  though  agreed  upon 
by  way  of  treaty.  He,  also,  states  that  mere  error,  or  the  tact 
that  the  decision  is  contrary  to  justice  or  the  interests  of  the  contract- 
ing parties,  is  no  ground  for  refusing  to  accept  the  award.  (Blunt- 
schli, sec.  495.) 

Calvo,  in  his  monumental  work  on  international  law,  covers  the 
same  ground  ^with  great  elaboration.  He  states  the  causes  as  fol- 
lows: (1)  Lack  of  authority  on  the  part  of  the  arbitrators;  (2)  lenl 
or  moral  incapacity  on  the  part  of  the  members  of  the  tribunal;  (3) 
bad  faith  or  corruption  on  the  part  of  the  members  of  the  tribunal ; 
(4)  refusal  to  give  the  contending  parties  a  fair  hearing;  (5)  disre- 

7gard  of  the  terms  under  which  the  question  was  submitted  to  the 
tribunal;  (6)  a  decision  so  absolutely  contrary  to  right  and  justice 
that  its  terms  could  not  have  been  agreed  upon  by  the  contending 
parties  by  way  of  treaty.  He,  in  turn,  remarks  that  the  decision 
can  not  be  impeached  because  defective  in  form,  or  on  account  of 
mere  error,  or  because  it  is  contrary  to  justice  or  prejudicial  to  the 
interests  of  one  of  the  contracting  parties.  (Calvo,  vol.  3,  sec.  1774.) 
Hall,  perhaps  the  most  authoritative  text  writer  of  the  English- 
speaking  world,  discusses  the  question  as  follows : 

An  arbitral  declHlou  may  be  disregarded  in  the  following  ctises,  viz,  when  the 
tribunal  has  clearly  exceeded  the  powers  given  to  it  by  the  instninient  of  sub- 
mission, when  it  is  guilty  of  an  open  denial  of  justice,  when  its  award  is  proved 
to  have  been  obtained  by  fraud  or  corruption,  and  when  the  terms  of  the  award 
are  equivocal.  Some  writers  add  that  the  decision  may  also  l>e  disregarded  if 
It  Is  absohitely  contrary  to  the  rules  of  justice,  and  M.  Bluntschli  considers 
that  It  is  invalidated  by  being  contrary  to  International  law;  he  subsequently 
says  that  nothing  can  be  impose<l  by  an  arbitral  decision  w^hich  the  parties 
themselves  can  not  stipulate  In  a  treaty.  It  must  be  uncei*taln  whether  in  mak- 
ing this  statement  he  intends  to  exemi)llfy  Ills  general  doctrine  or  to  utter  it 
in  another  form.  Whatever  may  be  the  exact  scope  of  these  latter  reserves, 
it  Is  evident  that  an  arbitral  decision  must  for  practical  purposes  be  regarded 
as  unimpeachable  except  In  the  few  cases  first  mentioned:  and  that  there  is 
therefore  ample  room  for  the  commission,  under  the  Influence  of  sentiment,  of 
personal  or  national  prejudices,  of  erroneous  theories  of  law,  and  views  uncon- 
sciously biased  by  national  Interests,  of  grave  Injustice,  for  which  tlie  injured 
state  has  no  remedy.  It  may  be  observed  also  that  It  must  always  be  difficult 
for  a  state  to  refuse  to  be  bound  by  an  arbitral  award,  however  unjust  it  may 
be.  The  i)ubllc  In  foreign  states  will  seldom  give  itself  the  trouble  to  form  a 
careful  judgment  In  the  facts;  It  will  prefer  the  simple  course  of  assuming  that 
arbitrators  are  probably  right;  a  state  by  rejecting  an  award  may  stir  up  for- 
eign public  opinion  against  Itself,  and  this  It  Is  not  worth  while  to  do  unless 
ver>'  grave  Issues  are  Involved.     (Hall,  ch.  11,  Htli  vi\..  p.  3()8;  4th  ed..  par.  119.) 

It  can,  therefore,  fairly  be  said  that  the  leading  writers  of  author- 
ity of  all  nations  are  substantially  agreed  upon  the  causes  which  jus- 
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tify  a  refusal  to  submit  to  the  decision  of  a  tribunal  of  arbitration.  . 
These  causes  may,  oerhaps,  be  summarized  as  follows:  (1)  Excess  or 
?  disregard  of  jurisoiction.  This  covers  situations  where  the  tribunal 
""SCEerSecides  ({uestiohs  which  have  not  been  submitted  to  it,  refuses 
to  decide  questions  which  have  been  submitted  to  it,  or  otherwise  acts 
in  flagrant  disregard  of  the  terms  of  submission  or  the  rules  which 
have  been  agreed  upon  as  binding  in  the  decision  of  the  question. 
(2)  Where  the  decision  is  equivocal.  (3)  Where  the  decision  has 
been  secured  by  fraud  or  corruption.  (4)  \Vhere  the  decree  or  the 
proceedings  of  the  tribunal  evince  such  a  patent  disre^rd  of  sub- 
stantive or  adjective  law,  or  the  decision  rests  on  findings  in  such 
reckless  disregard  of  the  true  facts  of  the  case  as  to  render  tne  decision 
absurd  and  outrageous;  this  heading  being  interpreted  to  cover  all 
cases  ordinarily  described  by  the  words  "  denial  oj^  justice,"  as  well  as 
possibly  some  cases  which,  while  often  so  considered,  are  more  accu- 
rately described,  not  as  cases  of  denial  of  justice,  but  as  cases  where 
flagrant  and  palpable  injustice  has  been  inflicted — in  fact,  where  a 
situation  exists  analogous  to  that  which  is  termed  in  American  consti- 
tutional law  a  failure  of  "  due  process  of  law.-'  This  last  situation 
must  not  by  any  means  be  confounded  with  a  case  where  the  decision 
is  attacked  for  mere  error  either  of  fact  or  law,  or  because  the  decision 
is  unjust  or  inequitable  or  contrary  to  the  interests  of  one  of  the  con- 
tracting parties.  The  difference  between  the  two  situations  is,  of 
course,  only  a  difference  of  degree,  and,  like  all  questions  of  degree,  at 
times  difficult  of  determination;  but  it  is  clear  in  theory.  It  is,  as 
has  been  suggested,  very  much  the  same  distinction  as  exists  in  Ameri- 
can constitutional  law  between  an  incorrect  decision  and  a  decision 
which  amounts  to  a  denial  of  "  due  process,"'  or  the  distinction  be- 
tween a  verdict  of  a  jury  which  the  judge  l)elieves  to  be  incorrect  and 
a  verdict  which  can  be  set  aside  as  against  the  weight  of  the  evidence, 
or  a  law  which  the  judge  believes  to  be  unconstitutional  and  a  law 
which  is  so  clearly  unconstitutional  as  to  justify  a  judge  in  holding  a 
statute  enacted  by  a  coordinate  legislature  unconstitutumal.  In  fact, 
in  manv  cases,  as  indicated  above,  it  is  the  distinction  l)etween  a  denial 
of  Justice  and  an  ordinary  miscarriage  of  justice*. 

In  considering  the  causers  which  justify  the  setting  aside  of  an 
awanK  no  references  have  l)een  given  to  the  jud^nents  of  nnniicipal 
courts.  The  question  has  been  considered  solely  in  the  light  of  inter- 
national law.  If  we  consider,  however,  the  subject  from  tlio  narrower 
standpoint  of  municipal  law  as  understood  and  interpreted  by  courts 
of  justice,  it  will  appear  that  the  views  already  set  forth  in  extenso 
are  confirmed  in  every  material  particular.  The  same  reasons  which 
justifv  the  reopening  of  an  international  award  suffi(!e  in  a  cast*  of  a 
submission  between  private  parties.  These  reasons  are  l)riefly  suinnied 
op  by  an  English  writer  as  follows : 

Where  the  award  Is  invalid — uneertnln — where  the  pnx^<»e(llii»j»  nn»  irregular. 
where  there  Is  fraud  on  the  piirt  of  the  arbitrator,  where  the  award  has  been 
obtained  by  mlsrepreAentation  of  facts  by  one  of  th<*  iKirties,  where  the  award 
l8  altofQPther  bad — In  all  these  and  similar  oases  it  will  be  set  aside.  (Slater's 
ArbftratUm  and  Award.  2d  ed..  p.  120.) 

The  cases  l)earing  on  the  various  grounds  s(»t  forth  in  this  passage* 
are  legion.  It  may  perhaps  Ik*  wortli  whih»  to  cite  a  few  illustnitive 
cases  from  the  Supreme  Court  of  the  United  States. 
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^  In  Carnochan  &  Mitchell  v.  Christie  (11  Wheat,  446)  the  plain- 
tiff and  defendant  having  agreed  to  refer  the  matter  in  dispute  to 
arbitration  and  the  arbitrators  having  rendered  their  award,  the 
plaintiff  asked  that  the  award  be  set  aside  on  three  grounds:  ^^  First, 
the  arbitrators  have  not  decided  the  whole  matter  that  was  submitted 
to  them ;  second,  they  have  decided  and  awarded  what  was  not  sub- 
mitted ;  and,  third,  the  award  is  uncertain."  Chief  Justice  Marshall 
takes  up  each  of  these  grounds  in  turn,  assuming  their  correctness, 
but  finding  that  in  fact  the  arbitrators  had  not  been  guilty  of  either 
deciding  matters  not  submitted  or  of  refusing  to  pass  on  claims 
properly  before  them.  The  third  contention,  however,  he  holds  to 
be  not  only  well  taken  in  theory,  but  sustained  by  the  evidence,  and 
sets  the  award  aside  "  because  it  is  uncertain  and  not  final  in  a  very 
material  point."  The  reporter,  Wheaton,  whose  notes  rank  almost 
with  the  text  of  the  decisions  themselves,  sums  up  this  portion  of 
the  case  in  the  headnote  as  follows : 

An  award  must  decide  the  whole  matter  submitted  to  the  arbitrators;  It 
must  not  extend  to  any  matter  not  comprehended  in  the  submission  ^  and  it 
must  be  certain,  flnal,  and  conclusive  of  the  whole  matter  referred. 

In  De  Groot  v.  United  States  (5  Wall.,  419)  the  court  held,  Justice 
Miller  giving  the  opinion,  that  an  award  rendered  by  the  Secretary 
of  War  must  be  set  aside  for  the  second  reason  suggested  in  the  last 
case,  namely,  that  the  arbitrator  had  exceeded  his  powers  in  dealing 
with  matters  not  referred  to  him  by  the  terms  of  the  resolution  of 
Congress  sanctioning  the  submission;  while  in  Burchell  v.  Marsh  (17 
How.,  344)  the  court,  speaking  through  Mr.  Justice  Grier,  laid  down 
the  limitation  already  noted  in  connection  with  international  awards, 
when  he  said : 

If  the  award  is  within  the  submission,  and  coiitains  the  honest  decision  of 
the  arbitrators,  after  a  full  and  fair  hearing  of  the  parties,  a  court  of  equity 
will  not  set  it  aside  for  error  either  in  law  or  fact. 

It  would  scarcely  be  profitable  to  attempt  to  follow  the  subtleties 
of  municipal  law  on  the  point  as  to  when  an  award  is  separable,  and 
when  excessive  jurisdiction  or  palpable  error  as  to  part  vitiates  the 
entire  award.  It  will  be  enough  to  refer  in  this  connection  to  a 
well-known  remark  of  Ix)rd  Denman  in  Tomlin  v.  The  Mayor  of 
Fordwich,  where  he  said  that  he  "  always  found  a  difficulty  in  sepa- 
rating the  good  part  of  an  award  from  the  bad.  The  arbitrator  prob- 
ably frames  one  part  with  a  view  to  the  other,  and  each  may  be  varied 
by  the  view  which  he  takes  of  the  whole."     (5  Ad.,  etc.,  &  EL,  147.) 

In  closing  this  reference  to  the  law  of  municipal  awards  reference 
may  be  made  to  two  cases  from  the  State  courts  of  the  United  States. 
In  the  first  case  referred  to,  Wyman  v.  Hammond  (55  Me.,  534),  the 
arbitrator  was  empowered  by  the  terms  of  the  submission  to  deter- 
mine a  boundary  line.  Instead  of  confining  himself  to  the  decision 
of  the  matter  intrusted  to  him,  he  assumed  the  right  to  run  a  new  line 
according  to  his  own  ideas  of  justice  and  equity,  disregarding  the 
rules  laid  down  by  the  parties  and  substituting  for  these  rules  his  own 
unauthorized  and  irresponsible  exegesis  of  "  absolute  equity,"  just  as 
the  umpire  in  our  own  case  disregarded  the  terms  of  the  protocol  of 
1903.    The  Maine  court  set  the  award  aside. 

The  second  case  referred  to  was  one  decided  bv  the  great  Ameri- 
can chancellor.  Kent,  in  which,  although  finding  that  the  facts  before 
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him  did  not  justify  the  setting  aside  of  the  award,  he  lays  down  the 
general  law  of  the  subject,  and  especially  in  regard  to  the  right  to 
set  aside  the  award  on  account  of  gross  error  of  law  or  fact,  in  a  way 
which  leaves  nothing  to  be  said  by  way  of  comment.  Herrick  v. 
Blair  (1  Johns.  Chancery,  101)  is  as  follows: 

There, WEB  nothings:  done,  In  this  case,  by  the  arbitrators  from  which  miscon- 
duct can  be  Inferred.  They  only  called  a  witness  before  them,  who  had  been 
already  examined  in  the  presence  of  the  parties,  to  exj>lain  his  testimony,  con- 
cerning which  the  arbitrators  differed.  It  is  not  alleged,  nor  is  it  to  be  In- 
ferred, that  the  witness  deposed  differently,  as  to  any  fact,  from  what  he 
meant  to  have  testified,  and  to  have  been  understood,  on  the  first  examination. 
The  case  does  not  come  up  to  that  of  Walker  r.  Frobisher  (B  Yes.,  70),  for 
there  the  arbitrator,  after  he  had  told  the  parties  that  the  hearing  was  closed, 
and  had  dismissed  them,  examineil  three  more  persons  on  the  part  of  the  de- 
fendant, and  when  no  person  w*as  present  on  the  part  of  the  plaintiff.  This 
was  unfair,  partial,  and  a  gross  misconduct,  and  contrary  to  all  the  principles 
of  a  jnst  proceeding.  There  is  no  analog}'  t)etween  that  case  and  this:  and  to 
hiterfere  and  set  aside  the  award  ui>on  an  irregularity  (even  admitting  It  to 
be  one)  so  slight  and  immaterial  as  the  one  now  set  up  would  be  contrary  to 
the  general  doctrine  of  the  court  in  resfject  to  awards.  The  uniform  language 
of  the  cases  is  that  an  award  can  not  be  imi>eached  but  for  corruption,  par- 
tiality, or  gross  misl>ehavior  in  the  arbitrators,  or  for  some  palpable  mistake 
of  the  law  or  the  fact.  The  arbitrators  are  Judges  of  the  parties'  own  choos- 
ing; their  proceedings  and  award  are  treated  with  great  liberality,  and  even 
a  ml8tal(e  upon  a  doubtful  point  often  will  not  open  an  award.  These  princi- 
ples have  been  declared  and  asserted  in  a  series  of  decisions,  all  going  to  the 
sanie  point  and  containing  a  great  weight  of  authority  not  to  be  resisted. 
(Earle  r.  Stocker,  2  Vern.,  251.  and  Pitt  r.  Dawkra.  cited,  ibid.;  Cornforth  v. 
Geer.  2  Vern.,  705;  Ives  r.  Medcalfe,  1  Atk..  03;  Ridoul  r.  Pain,  3  Atk.,  486; 
Tittenson  r.  Peal,  3  Atk..  529:  Anon..  3  Atk..  044;  Hawkins  v.  Olclough,  1 
Burr.,  274;  Knox  f.  Symmonds,  1  Ves.  jun.,  300;  Morgan  r.  Mather,  2  Ves. 
jun..  22;  Chace  v.  Westmore,  13  East..  357.) 

The  Injunction  is,  accordingly,  denied. 

Fortunately,  we  are  not  forced  to  rely  on  the  abstract  opinions  of 
publicists  or  the  analogous  decisions  of  municipal  courts,  valuable  as 
they  are,  upon  the  proposition  that  international  awards  may,  under 
.some  circumstances,  be  reexamined,  or  for  illustration  of  the  circum- 
stances under  which  such  reexamination  may  be  made.  We  can  rely 
with  confidence  upon  the  authoritative  practice  of  both  the  United 
States  and  Venezuela,  the  parties  to  the  present  controversy. 

That  the  Republic  of  Venezuela  admits  and  maintains  the  right 
to  pretest  against  and  repudiate,  for  cause,  sentences  of  arbitral  tri- 
bunals appears  from  an  inspection  of  the  late  report  of  the  Vene- 
zuelan minister  for  foreign  affairs  to  the  National  Congress  of  1904, 
frr>m  which  the  following  exact  translation  is  made: 

The  fact  tliat  Venezuela  snl»8<-rn)ed  to  tlie  apreonients  to  wlilch  I  have  re- 
ferred, and  thAt  by  virtue  of  said  agreements  the  mixed  conunlssions  entered 
upon  an  examination  of  the  claims  of  foreign  8ul)jects,  did  not  imiiose  u|)on  the 
i^ivemnient  the  duty  of  indis^-rlminately  accepting  the  sentences  they  might 
render.  In  such  cases,  the  very  faith  tliat  Is  to  l>e  placed  in  treaties,  as  well  as 
the  iiD|K>rtanre  of  arbitration  in  the  s(»lution  of  international  litigations,  makes 
It  fneanilient  u|K)n  the  governments  availing  themselves  of  it  to  become  zealous 
guardians  of  the  procedure  of  the  persons  to  whom  they  confide  such  a  high 
mlMilon  as  tliat  of  settling  their  di»igro<MiH»nts.  The  presumption  that  the 
Arbiters  must  discharge  their  functions  in  i\  proi>er  manner  may  at  times  he 
nnfounded,  and  then  the  sentences  ought  not  to  deserve  the  res|)ect  nor  do  they 
have  the  antliority  which  the  pr(»t(M-<ii  gives  them.  The  ch«ra<'ter  of  a  final  de- 
'•ision  c*an  not  always  be  c<)nce<ied  to  nrbitrnl  decisions  merely  because  they 
pntr-eed  from  the  r)ersons  apr)ointfHl  to  constitute  an  arbitration  commission,  for 
If  the  treaty  attributes  such  a  character  to  them  beforehand  it  is  only  in  the 

36W»— S.  Doc.  413. 60-1 5 
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belief  tliat  such  decisions  would  not  1k>  vltlnted  In  any  manner  that  coiild  ren- 
der tbeui  InelTectiial. 

Tbe  cause  of  arbitration  would  iiuD'ei'  severe  injury  If  the  principle  ahonld 
come  to  be  accepted  that  all  arbltrni  decialocs  must  be  carried  out,  whatever 
they  may  be.  rubltelHta  have  already  declared  nnanlmously  In  favor  of  tbe 
right  that  (tovemmentB  have  to  seek  the  Involidntlon  of  certain  sentences,  and 
well  known  are  tbe  enures  that,  hi  their  opinion,  may  lead  to  that  recourse.  In 
accordance  with  tbene  views  tbe  Rgent  for  Venezuela  before  tbe  Belgian- 
Venezuelan  Mixed  Couiiulsslon  opi>ortiinely  entered  a  protest,  wblcb  will  be 
found  til  tlie  corres])oi)dlng  serilons  of  this  report,  against  tbe  sentence  of  tbe 
umpire  of  said  commission  In  the  claim  brought  by  the  Compagnie  GSaSrale  dee 
Eaux  de  ll^racna.  That  iirotest.  whieli  was  made  n  imbllc  dornnient.  was  Fteot 
to  the  u^nts  of  V^iesueUi  abroad  and  lo  the  resident  diploiiintic  ministers  at 
Caracas,  Through  the  Venezuelan  minister  in  Fielffluui  the  fiovemment  Is  now 
engaged  In  preeentlni;  the  matter  through  the  proiier  channels  In  order  to  safe- 
guard tbe  Interests  affected  by  said  decision.     (Claimant's  Protest,  p.  3.) 

A  similar  protest  was  made  against  the  award  of  the  umpire,  Senor 
K.  Gaitan  de  Aya!a,  of  the  Venezuelan  and  Mexican  Mix^  Commis- 
sion, in  the  matter  of  the  claim  of  Messrs.  Martinez  del  Kio  Hermanos. 
Said  the  agent  for  Venezuela ,  in  his  protest  against  this  award : 


That  sentence  which  completely  Ignores  the  rights  alleged  by  Venezuela  and 
conflrnis  purely  and  simply  alt  the  conleiitions  of  llie  cliiiniantH.  Is  in  every 
way  contrary  to  the  principles  of  equity,  which  ought  to  have  been  tbe  guid- 
ance In  such  a  matter  In  accordance  with  the  ngreement  of  arbitration  entered 
Into  by  tbe  parties,  as  may  be  seen  by  tbe  considerations  which.  In  synthesis, 
the  undersigned  proceeds  to  present. 

He  then  proceeds  to  object  to  the  sentence  for  the  following  rea- 
sons: (I)  That  Venezuela  and  Mexico  had  agreed  to  submit  all 
claims  not  decided  through  diplomtitic  channels  to  the  coinini.-;sion: 
that  the  only  claim  known  to  Venezuela  was  the  Martinez  claim, 
the  amoiuit  of  which  had  been  fi.xed  by  the  attorney  for  the  creditors 
at  $116,707.50,  with  interest  at  0.  per  cent;  that,  nevertheless,  the 
commission  gave  judgment  for  a  larger  simi.  thereby,  iu  the  oi)inion 
of  the  agent  of  Venezuela,  exceeding  its  jurisdiction.  (2)  That 
while  the  umpire,  for  the  purpose  of  fixing  the  amount  of  interest 
to  be  paid  by  Venezuela  at  fi  per  cent,  had  relied  on  a  certain  agree- 
ment, he  declines  to  find  in  favor  of  a  contention  of  Venezuela  which 
was  sustained  by  the  same  agreement — this  point  apparently  bping 
an  attack  upon  the  logic  or  the  fairness  of  the  umpire.  (.^)  That 
the  umpire  refused  to  acknowledge  a  certain  other  credit  recognized 
iu  favor  of  Venezuela  by  the  alK»ve  agreement-  The  agent  of  Vene- 
zuela concludes  as  follows; 

For  the  above  con  side  rat  Ions,  and  others  set  forth  In  the  briefs  of  llie  under- 
signed, and  In  tbe  opinion  rendered  by  the  Venezuelan  Commission,  all  of 
which  tend  to  prove  the  Inanity  of  the  sentence  tn  qnestlon,  the  ntidersiirned. 
In  compliance  with  tbe  Instructions  received  from  his  Government,  does  hereby 
protest  in  tbe  most  formal  and  energetic  manner  against  the  said  sentence  of 
tbe  2d  of  October  of  the  current  year,  In  the  matter  of  the  claim  of  Messrs. 
Martinez  del  Rio  Hermniios.  and  he  reserves  for  Venezuela  all  the  rlKhts  to 
which  it  may  be  entitled  lo  Impugii  the  said  sentence  at  all  times  and  lyefore 
whomsoever  it  may  l>e  pro[ier,  until  Its  nnlllfleatlon  Is  obtained  In  accordance 
with  equity  and  Justice. 

President  Castro,  in  his  message  to  the  National  Congress  of  Vene- 
zuela, indorses  the  protests  of  the  agents  of  Venezuela  in  these  cases, 
and  refers  to  the  matter  as  follows : 

Of  the  awards  made  by  the  nil\e<l  conniilssldiis  it  was  neet'ssary  and  ol>ll- 
gatory  for  ua  to  protest  against  the  one  rclallni:  to  the  claim  mnde  by  the 
geueral  company  oC  the  CaracaB  waterworks.     That  nwnnl  lieing  Iu  flagrant 
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coDtradiction  to  the  provisions  of  the  protocol  and  the  principles  of  equity,  the 
Republic  could  not  admit  it,  as  its  recognition  would  have  implied  the  abdi- 
cation of  Its  rights  and  the  discredit  of  the  arbitration:  since  If  similar  de- 
cisions were  to  be  accepted,  being  in  themselves  null,  the  high  ends  which  are 
sought  by  the  institution  of  arbitration  for  the  furtherance  of  harmony  and 
justice  would  be  turned  to  ridicule,  as  would  also  the  trust  and  confidence 
which  should  be  deserved  by  the  Judges.  We  had  also  to  make  a  like  protest 
against  the  sentence  delivered  by  the  respective  umpires  on  appeal  made  from 
the  Venezuelan-Mexican  Commission.  That  sentence,  which  can  only  be  quali- 
fied as  absurd,  occasioned  surprise  to  everybody  and  gave  rise  to  an  unpleasant 
situation  for  a  diplomat  who  had  until  then  been  appreciated  amongst  us. 
(Message,  1904.  p.  29.) 

Perhaps  the  most  famous  instance  of  a  reexamination  of  the  award 
of  a  tribunal  of  arbitration  to  be  found  in  the  whole  history  of  in- 
temational  arbitration  is  that  growing  out  of  the  convention  between 
the  United  States  and  Mexico  in  1868.  That  convention  provided  in 
the  most  exact  and  solemn  terms  for  the  absolute  and  final  settlement  of 
all  claims  "  which  may  have  been  presented  to  either  Government  for 
its  interposition  with  the  other  since  the  signature  of  the  Treaty  of 
Guadalupe-Hidalgo,  *  *  *  and  which  remain  unsettled,  as  well 
as  any  other  such  claims  which  may  be  presented  within  "  a  specified 
time. 

According  to  article  2 : 

The  President  of  the  United  States  and  the  President  of  the  Mexican  Repub- 
lic hereby  ^lemnly  and  sincerely  engage  to  consider  the  decision  of  the  com- 
missioners conjointly,  or  of  the  umpire,  as  the  case  may  be,  as  absolutely  final 
and  conclusive  upon  each  claim  decided  upon  by  them  or  him,  respectively,  and 
to  give  full  effect  to  such  decision  without  any  objection,  evasion,  or  delay 
whatsoever. 

Again,  it  was  agreed  in  article  5  : 

The  high  contracting  parties  agree  to  consider  the  result  of  the  proceedings 
of  this  commission  as  a  full,  perfect,  and  final  settlement  of  every  claim, 
•  •  •  and  further  engage  that  every  such  claim  ♦  ♦  ♦  shall,  from  and 
after  the  conclusion  of  the  proceedings  of  the  said  commission,  be  considered 
and  treated  as  finally  settled,  barred,  and  thenceforth  Inadmissible. 

The  commissioners  appointed  to  represent  the  respective  govern- 
ments having  disagreed,  the  umpire  provided  for  m  the  commis- 
sion proceeded  to  award  $489,810.68  to  the  United  States  on  account 
of  the  claim  of  one  Benjamin  Weil  and  $683,041.82  on  account 
of  the  claim  of  La  Abra  Silver  Mining  Company. 

Application  was  made  to  the  umpire  on  the  part  of  the  Mexican 
Government  for  a  rehearing  of  these  claims  and  was  denied,  the 
Mexican  (lovemment  saving  all  its  right.s  in  the  prcMuises  by  proper 
exception.  Subsequently,  the  Mexican  Government,  without  disput- 
ing its  liability  to  pay  the  tenns  of  the  award,  presented  now  evi- 
dence which  it  alleged  showed  that  the  awards  had  been  sought  and 
obtained  upon  fraudulent  evidence.  x\s  a  result,  the  Congress  of 
the  United  States,  impressed  by  the  representations  of  the  Mexican 
Government,  provided,  in  the  act  distributing  the  moneys  received 
under  the  award,  for  an  investigation  by  the  President  of  the  charges 
of  fraud  presented  by  the  Mexican  Government  in  regard  to  the  La 
Abra  and  Weil  claims,  and  directed  that  if  the  President  "  shall  be 
of  the  opinion  that  the  honor  of  the  United  States,  the  principles  of 
public  law,  or  considerations  of  justice  and  equity  require  that  the 
awards  in  the  cases  of  Benjamin  Weil  and  La  Abra  Silver  Mining 
Company,  or  either  of  them,  should  be  opened  and  the  cases  retried 
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it  shall  be  lawful  for  him  to  withhold  payment  of  said  awards,  or 
either  of  them,  until  such  case  or  cases  shall  be  retried  and  decided 
in  such  manner  as  the  Governments  of  the  United  States  and  Mexico 
shall  agree,  or  until  Congress  shall  otherwise  direct."- 

Differences  of  opinion  as  to  whether  the  reexamination  of  the 
award  should  be  made  by  an  international  or  a  domestic  tribunal, 
and  delays  which  are  the  natural  and  unavoidable  accompaniment 
of  the  decision  of  such  questions  under  a  free  government,  post- 
poned further  action  on  the  part  of  the  United  States  for  some  years, 
during  which  several  installments  of  the  award,  which  were  promptly 
paid  by  Mexico,  were  turned  over  to  the  claimants. 

The  attitude  of  the  United  States  in  such  matters  was,  however, 
correctly  expounded  in  a  report  made  June  11,  1886,  by  the  Senate 
Committee  on  Foreign  Relations,  as  follows: 

Indeed,  the  United  States,  both  in  its  dealings  with  other  governments  and 
its  own  citizens,  has  never  regarded  the  awards  of  commissions  or  final  ad- 
jqdications  as  irrevocable  where  the  honor  of  the  United  States  was  involved, 
and  in  many  cases  they  have  been  set  aside  on  behalf  of  claimants.  The  case 
of  Veneznela  is  fresh  in  legislative  annals  and  requires  no  more  than  a  citation. 
The  awards  under  the  Mexican  treaty  of  1848  were  twice  set  aside — once  by 
the  courts  in  the  Gardner  claim  and  once  by  direct  act  of  Congress  in  the 
Atocha  claim.  (13  Stat.,  5'J5;  10  Stat.,  dSS.)  In  the  interest  of  the  rejected 
claimants,  (\nigreK8  re()|)ene<l  two  of  the  awards  of  the  commissions  under  the 
Chinese  claims  treaty  of  185K.  (15  Stat.,  440;  20  Stat.,  171.)  In  the  case  of 
the  Caroline,  the  Secretary-  of  State  returned  to  Brazil  money  which  had  been 
paid  after  a  diplomatic  settlement,  against  the  protest  of  the  claimant,  and  Con- 
gress appropriated  a  large  sum  to  reimburse  Brazil  for  moneys  i)aid  the  United 
States  representative  but  which  never  reached  the  Treasury.  (18  Stat.,  70; 
Moore's  International  Arbitrations,  vol  2,  pp.  1341,  1342.) 

Finally,  in  1892,  Congress  passed  an  act  conferring  jurisdiction  on 
the  Court  of  Claims  to  investigate  both  the  Weil  and  La  Abra  cases 
and  to  determine  whether  the  charges  of  fraud  were  well  founded. 
As  a  result,  the  Court  of  Claims  held,  in  United  States  v.  La  Abra 
Silver  Mining  Company  (29  Court  of  Claims,  432:  32  Court  of 
Claims,  4C2)  and  in  United  States  v.  Weil  (29  Court  of  Claims,  523; 
35  Court  of  Claims,  42),  that  the  awards  in  both  cases  were  obtained 
by  fraud  and  perjury.  The  claimant  in  the  La  Abra  Case  appealed 
and  the  judgment  of  the  Court  of  Claims  was  affirmed  on  appeal. 
(La  Abni  Silver  Mining  Companv  ?'.  United  States,  1890,  175  U.  S., 
423.) 

As  a  result  of  these  holdings,  the  Secretary  of  State  returned  to 
the  Mexican  Government  all  payments  on  account  of  the  La  Abra 
and  Weil  claims  which  were  in  the  hands  of  the  Department  (For- 
eign Relations,  1900,  pp.  781,  782)  and  Congress  appropriated  the 
money  for  the  repayment  to  Mexico  of  the  installments  which  had 
already  been  turned  over  to  the  claimants.  (32  Stat.  L.,  p.  5;  see  as 
to  La  Abra  Case,  Moore's  Liternational  Arbitrations,  vol.  2,  pp. 
1324-1348.) 

But  the  instance  of  reopening  an  aw^ard  of  a  tribunal  of  arbitra- 
tion which  approaches  most  nearly  to  the  one  under  consideration 
in  this  case  is  that  of  the  Pelletier  claim  against  Haiti.  (Moore's 
International  Arbitrations,  vol.  2,  pp.  1749-1805.)  In  the  case  of 
this  daim,  on  the  protest  of  the  Grovernment  of  Haiti,  the  United 
States,  after  an  investigation  of  the  circumstances,  set  nsnle  and 
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declined  to  enforce  the  award  made  by  the  arbitrator,  the  Hon.  Wil- 
liam S.  Strong,  formerly  justice  of  the  Supreme  Court  of  the  United 
States,  in  favor  of  the  American  claimant,  on  the  ffl'ound  that  the 
arbitrator  had  misconceived  and  therefore  disregarded  the  scope  of 
the  terms  of  the  submission. 

Pelletier  was  the  master  of  the  bark  WiUiam^  which  entered  the 
port  of  Fort  Liberty,  Haiti,  in  1861.  The  bark  was  seized  and  con- 
nscated  as  a  slaver,  and  Pelletier  was  tried  and  ccmvicted  on  the 
charge  of  piracy  and  attempted  slave  trading.  He  was  condemned  to 
five  years'  imprisonment,  but  escaped  in  1864.  From  that  time  until 
1878  he  repeatedly  memorialized  Congress  and  the  Department  of 
State,  and  repeated  reports  were  made  advising  against  taking  up 
his  claim.  Fmally,  in  1878,  on  the  strength  of  a  favorable  report  by 
the  examiner  of  claims  of  the  Department  of  State,  the  matter  was 
taken  up  on  behalf  of  the  United  States,  and  Haiti  consented  to  refer 
this  claim,  along  with  that  of  one  A.  H.  Lazare,  to  the  arbitration  of 
Justice  Strong.  The  arbitrator  found  that  Pelletier  was  unquestion- 
ably engaged  in  an  illegal  enterprise  and  that  ^'  had  the  bark  been 
captured  and  brought  into  an  American  port  when  she  was  seized  at 
Fort  Liberte,  she  would  have  been  condemned  by  the  United  States 
courts  as  an  intended  slaver."  He  further  held  that,  in  general,  Pel- 
letier had  received  a  fair  trial  from  the  courts  of  Haiti,  but  he 
awarded  $57,250  damages  to  the  claimant  on  the  ground  that  accord- 
ing to  the  terms  of  the  protocol  he  was  bound  to  decide  the  case 
^  according  to  the  rules  of  international  law  existing  at  the  time  of 
the  transactions  complained  of,"  and  that  under  the  terms  of  this 
protocol  it  did  not  matter  that  Pelletier  had  been  guilty,  within  the 
jurisdiction  of  Haiti,  of  an  attempt  to  carry  on  the  slave  trade,  which 
was  punishable  by  the  local  laws  of  Haiti,  since  slave  trading  did  not 
amount  to  piracy  according  to  international  law. 

Said  Chief  Justice  Strong : 

Nor  was  there  anything  done  by  hlin.  Pelletier,  In  the  ports  of  Unit!  that 
aiuouiited  to  piracy,  recoienilzed  as  Huch  by  the  law  of  nations.  Ah  I  have  said, 
I  do  not  eare  to  Inquire  what  the  law  of  Haiti  defining  piracy  may  have  been. 
it  U  another  laic  trhieh  is  to  br  the  rule  of  decision  in  this  case.  So  it  is  sub- 
mitted  in  the  protoeol. 

As  has  been  said,  the  Government  of  Haiti  protested  this  award, 
and  Secretary  Bayard  reported  that  the  arbitrator  had  misconceived 
the  scope  of  the  jurisdiction  conferred  upon  him  by  the  protocol.  It 
is  true  the  arbitrator  was  to  decide  the  case  according  to  international 
law,  and  by  international  law  the  slave  trade  was  not  piracy.  But,  as 
Mr.  Bayard  said: 

It  wa«  a  rule  of  inteniatlonal  law  In  1861,  and  It  Is  a  rule  of  that  law  now, 
tiiat  offenses  committed  hi  the  territorial  jurisdiction  of  a  nation  may  be  tried 
and  ponished  there  according  to  the  definitions  and  penalties  of  Its  municipal 
Iftw,  which  becomes,  for  the  particular  purpose,  the  International  law  of  the 
case.  It  matters  not  what  the  offense  may  be  termed,  if  it  appears  that  a  viola- 
doo  of  the  municipal  law  was  committed  and  punished.  (Mr.  Bayard's  rei)ort, 
quoted  in  Moore's  International  Arbitrations,  vol.  2,  p.  179J).) 

Tlierefore,  the  arbitrator  had,  as  a  matter  of  fact,  in  refusing  to 
consider  the  municipal  law  of  Haiti,  declined  to  consider  the  law  of 
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the  case  according  to  international  law,  and  had  disregarded  the 
terms  of  the  submission.** 

In  the  Orinoco  Steamship  Company  Case  it  is  maintained  that  the 
umpire  reversed  this  process  and  oy  considering  local  law  where  the 
terms  of  the  protocol  expressly  provided  the  contrary  disregarded 
the  terms  of  the  submission  and  justified  the  United  S^tes  in  asking 
for  a  rehearing  in  so  far  as  this  holding  of  the  umpire  was  material. 

But  not  only  are  Venezuela  and  the  United  States  both  on  record 
in  accord  with  the  publicists  of  recognized  authority  in  holding  that 
the  decrees  of  tribunals  of  arbitration  may,  in  proper  cases,  be  put 
to  the  test  of  a  reexanvination,  but  in  a  single  instance,  referred  to 
above  in  the  quotation  from  the  report  by  the  Senate  Committee  on 
Foreign  Relations,  in  the  La  Abra  Case,  Venezuela  has  sought  and 
obtained  this  relief  at  the  hands  of  the  United  States  where  the 
decrees  of  the  tribunal  have  been  favorable  to  the  United  States. 
Reference  is,  of  course,  made  to  the  reexamination  of  the  findings 
of  the  United  States  and  Venezuela  Commission  of  186C.  In  that 
year,  after  protracted  negotiations,  the  United  States  and  Venezuela 
agreed  to  submit  a  number  of  claims  of  American  citizens  against 
Venezuela  to  an  arbitral  commission  whose  decision  was  to  be  bind- 
ing on  both  parties  and  absolutely  final.  The  commission  decided 
49  claims,  making  awards  in  favor  of  the  United  States  amounting 
to  $1,253,310.30.  In  due  season  the  Venezuelan  Grovernment  pro- 
tested against  the  awards  of  the  commission,  alleging  irregularity 
in  the  appointment  of  the  umpire  and  fraud  in  the  proceedings  and 
findings.  An  investigation  was  accordingly  had  by  the  Committee 
on  Foreign  Aflfairs  of  the  House  of  Representatives,  which  found 
that  the  alleged  commission  "  was  a  conspiracy  "  and  that  "  its  pro- 
ceedings were  tainted  with  fraud."  The  usual  delays  and  difficulties 
resulted,  but  in  1888  a  convention  was  simed  between  the  United 
States  and  Venezuela,  providing  in  the  broadest  terms  for  a  rehearing 
of  the  claims  which  had  been  determined  by  the  former  commission. 
This  convention  was  held  by  the  commission  to  call,  not  for  a  mere 
review,  but  a  complete  reexamination  of  every  claim.  It  resulted  in 
a  new  set  of  awards,  resulting  in  the  aggregate  of  a  saving,  including 
interest,  of  nearly  a  million  and  a  half  dollars  to  Venezuela  as  com- 
pared with  the  findings  of  the  first  commission.  (See  Moore's  Inter- 
national Arbitrations,  vol.  2,  p.  1690.) 

Under  these  circumstances,  supported  by  the  unanimous  authority 
of  writers  upon  international  law,  fortified  by  authoritative  prece- 
dents on  the  part  of  both  the  parties  to  the  present  controversy,  and 
especially  in  view  of  the  fact  that  the  United  States  has  accorded 
in  the  fullest  degi*ee  to  Venezuela  the  reexamination  of  an  arbitral 
award,  which  it  now  asks  on  its  own  behalf,  it  is  submitted  that  the 
United  States  may,  wdth  perfect  reliance  upon  the  justice  of  its  cause 
and  every  right  to  expect  that  it  will  receive  from  Venezuela  the 
same  measure  of  justice  and  equity  that  Venezuela  has  in  the  past 
received  from  the  United  States,  ask  for  a  rehearing,  before  an  im- 
partial tribunal,  of  the  award  of  the  commission  in  regard  to  the 
claim  of  the  Orinoco  Steamship  Company,  in  case  it  should  be  found 
that,  tested  by  the  foregoing  principles,  a  situation  exists  which 
justifies  the  United  States  in  asking  for  a  review  of  the  award. 

*»The  Lnznre  award  was  also  set  aside  on  the  ground  of  newly  discovered 
evidence. 


WB0NG8  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  71 

I  THE  DECISION   EXAMINED. 

THE  QUESTION   OF  JUBIBDICTION. 

In  order  to  determine  whether  or  not  a  reexamination  of  the  award 
of  the  tribunal  of  arbitration  in  this  case  may  properly  be  granted, 
it  will  be  necessary  to  examine  the  finding  of  the  learned  umpire  m 
detail  in  order  to  consider  whether  or  not  that  finding,  when  so 
examined,  shows  that  the  decision  need  not  be  accepted  as  final,  but 
is  pn)perly  open  to  reconsideration  and  review  according  to  the  above 
practice. 

In  the  first  place  it  will  be  necessary  to  determine  whether  the 
learned  umpire  actually  took  jurisdiction  of  the  matters  in  contro- 
versy. The  protocol  of  agreement,  under  which  the  case  was  sub- 
mitted to  arbitration,  provided,  as  already  stated,  for  the  submission 
of  "  all  claims  owned  by  citizens  of  the  United  States  of  America 
against  the  Republic  of  V  enezuela  which  shall  not  have  been  settled 
by  diplomatic  agreement  or  by  arbitration  between  the  two  Govern- 
ments, and  which  shall  have  been  presented  to  the  commission."        ^^ 

It  is  not  denied  that,  as  a  general  principle,  claims  in  order  to  form 
a  just  subject  for  international  reclamation  must  not  only  belong  to 
citizens  oi  the  complaining  nation  at  the  time  of  the  presentation  of 
the  claim,  but  that  they  must  have  originated  as  claims  of  the  citizens 
of  such  nation.  .... 

Even  were  there  nothing  else  to  take  this  case  out  of  the  scope  of 
the  general  rule,  it  is  believed  that  it  may  with  reason  be  contended 
that  the  present  claim  could,  from  one  aspect,  be  regarded  as  a  claim 
not  only  American  in  present  ownership  but  in  origin.  As  we  have 
seen,  it  originated  as  the  claim  of  the  Orinoco  Shipping  and  Trading 
Company,  a  British  corporation.  All  but  seven  shares  of  the  stock 
of  the  company,  however  (more  than  90  per  cent),  was  owned  by 
American  citizens,  and  it  is  submitted  that  in  matters  like  this  the 
law  looks  through  the  artificial  legal  entity  to  the  natural  persons 
who  compose  it.  The  principles  of  our  municipal  law  seem  to  regard 
the  conception  of  corporate  existence,  apart  from  the  existence  of  the 
stockholders  who  compose  the  corporation,  as  a  legal  fiction  which, 
while  useful  in  many  cases,  ought  not  to  be  invoked  to  defeat  the  prin- 
ciples of  justice  ana  equity. 

This  principle  is  stated  by  Morawetz  as  follows: 

But  there  is  this  difference.  In  equity  the  concei)tion  of  n  coriK)rate  entity 
is  used  merely  as  a  fornuila  for  worlving  out  the  ri^lits  and  equities  of  the  real 
parties  iu  Interest,  while  at  law  this  fl^rurative  conception  takes  the  8hai)e  of 
a  dofona,  and  is  often  applied  rigorously,  without  repard  to  its  true  purpose 
nod  meaning.  In  equity  the  relationship  between  the  shareholders  is  recognissed 
whenever  this  becomes  necessary  to  the  attainment  of  Justice:  at  law  this 
relationship  is  not  recognized  at  all.     (Morawetz.  Corporations,  sec.  227.) 

International  law,  far  more  than  municipal  law,  should  deal  in 
realities  and  not  in  fictions.  In  the  famous  Delagoa  Bay  Case  Eng- 
land and  the  United  States  intervened  in  order  to  protect  the  inter- 
ef5ts  of  English  and  American  stockholders  in  a  Portuguese  corpora- 
tion. An  agreement  for  arbitration  having  been  reached  by  England 
and  the  United  States  on  the  one  hand  and  Portugal  on  the  other,  the 
arbitrators,  after  a  careful  consideration  of  the  case,  rendered  an 
award  in  favor  of  the  British  and  American  claimants  for  a  large 
sum.     Another  instance  of  intervention  on  the  part  of  a  government 
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to  protect  its  citizens  as  stockholders  in  a  foreign  corporation  is 
found  in  the  recent  case  of  the  El  Triunfo  Company  (Limited), 
a  corporation  created  bv  Salvador.  A  concession  had  been  granted 
to  this  corporation  by  tlie  Government  of  Salvador,  which  was  arbi- 
trarily withdrawn.  Fifty-one  per  cent  of  the  stock  of  the  El  Triunfo 
Company  was  owned  by  the  Salvador  Conmiercial  Company,  an 
American  corporation,  and  other  citizens  of  the  United  States.  The 
United  States  Government  intervened  in  behalf  of  its  citizens.  The 
Republic  of  Salvador  objected  that  the  United  States  could  not  in- 
tervene between  a  Government  and  its  own  creature,  a  corporation 
created  by  it.     The  entire  matter  was  finally  referred  to  arbitration. 

Again,  before  the  arbitrators,  Salvador  maintained  that  the  United 
States  could  not  interfere  on  behalf  of  the  stockholders ;  but  the  um- 
pire. Sir  Henry  Strong,  and  the  American  commissioner  held  that 
the  United  States  had  a  right  to  protect  them  as  American  citizens, 
who  were  the  real  parties  in  interest,  and  made  an  award  for  $750,000 
damages. 

The  ordinary  rule  that  international  claims  must  originate  as 
claims  of  citizens  of  the  nation  which  presents  them  was  laid  down 
in  the  case  of  Abbiatti  r.  Venezuela  before  the  United  States  and 
Venezuelan  Claims  Commission  of  1890.  It  was  held  in  that  case 
that  under  the  treaty  claimants  nmst  have  been  citizens  of  the  United 
States  at  the  time  when  the  claim  arose,  but  the  tribunal  took  occasion 
to  point  out  that  this  admittedly  settled  doctrine  might  properly  be 
modified  by  the  terms  of  the  ar])itration  agreement. 

Said  Mr.  Commissioner  Little,  in  the  course  of  his  opinion : 

As  obsorveil  elsewhere,  the  infliction  of  a  wrong  ui)on  a  state's  own  citizen  is 
an  injiirj-  to  it,  and  in  securing  redress  it  acts  in  cUscharge  of  its  o^^^l  obHga- 
tlons  and,  in  a  sense,  in  its  own  interest.  Tliis  is  tlie  l«ey — subject,  of  course, 
to  treaty  terms — for  the  determination  of  sucli  juristlictional  questions:  Was 
the  plaintiff  state  injured?  It  was  not  when  the  i>ers(m  wronged  was  at  the 
time  a  citizen  of  another  state.  Naturalization  transfers  allegiance,  but  not 
existing  state  obligations. 

As  indicated  in  this  passage,  it  is  of  course  perfectly  competent  for 
nations  to  agree  to  submit  claims  to  arbitration  which  were  not  origi- 
nally claims  of  citizens  of  the  complaining  nation.  It  was  with  a 
view  to  accomplish  this  purpose  and  with  special  reference  to  the  facts 
of  this  particular  case  that  the  protocol  or  agreement  for  submission 
provided  that  the  commission  should  have  jurisdiction  of  "  all  claims 
owved  by  citizens  of  the  United  States  of  America/'  instead  of  fol- 
lowing the  ordinary  phraseology  of  such  agreements.  De.spite  the 
fact  that  this  construction  of  the  terms  of  the  agreement  is  apparently 
obvious  and  unescapable,  the  representative  of  Venezuela  argued  that 
the  commission  should  refuse  to  assume  jurisdiction  of  the  claim 
of  the  Orinoco  Steamship  Company  on  the  gi-ound  that  it  was  not 
American  in  its  origin,  inasmuch  as  it  was  the  claim  of  an  English 
company  which  had  been  assigned  to  an  American  company.  (Rec- 
ord, p.  191  et  seq. ;  Ralston's  Report,  p.  70  et  seq. :  Morris's  Report,  p. 
258  et  seq. 

The  umpire,  however,  after  consideration,  ruled  that  the  com- 
mission had  jurisdiction,  saying: 

As  tlie  protcK»ol  does  not  speak,  as  is  jreiKM'aliy  done  in  suth  casi»s,  of  all 
claims  of  citizens,  etc.  (which  would  rijrhtly  be  int<»riaete<l  **<///  claims  for  in- 
juries done  to  citizonH  "),  but  uses  the  unusual  expression  '  all  chiiins  ownetl  by 
citizens,'*  it  must  be  held  that  this  unconnnon  expression  was  not  useil  without 
a  determined  reason.     (Record,  pp.  20S,  200.) 
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The  umpire  then  took  notice  of  the  fact,  as  shown  by  the  diplo- 
matic correspondence  between  the  -United  States  and  Venezuela,  mat 
the  claims  or  the  Orinoco  Steamship  Company  had  been  the  subject 
of  lively  discussion  and  were  undoubtedly  in  the  minds  of  the  ne^- 
tiators  who  concluded  the  convention.  The  umpire  concludes  his 
discussion  of  the  question  of  jurisdiction  as  follows: 

And  therefore  it  may  safely  be  understood  that  it  vas  the  aim  of  the  high 
coQtracting  i>arties  that  claims  such  as  thesi\  l>ein^  at  the  juoment  of  the  sign- 
ing of  the  protocol  owmd  by  citizens  of  the  United  States  of  North  America, 
should  fall  under  the  Jurisdiction  of  the  commission  instituted  to  investigate 
and  decide  upon  the  claims  the  high  contracthig  parties  wished  to  see  settled. 

And  therefore  the  Jurisilictiou  of  this  commission  to  investigate  and  decide 
claims  owned  by  citissens  of  the  United  States  of  North  America  at  the  moment 
of  the  signing  of  the  protocol  has  to  be  recognized,  without  prejudice  naturally 
of  the  Judicial  ixiwer  of  the  commission  and  its  duty  to  decide  upon  a  basis  of 
absolute  equity  when  Judging  alxnit  the  rights  the  transfer  of  the  ownership 
might  give  to  claimant  against  third  parties. 

For  all  which  reasons  the  claims  presentinl  to  thfs  commission  on  behalf  of 
the  American  comi>any,  **  The  Orinoco  Steamship  Company/*  have  to  be  investi- 
gated by  this  commission  and  a  decision  has  to  be  Kiven  as  to  the  right  of  the 
claimant  company  to  claim  what  it  does  claim,  and  ns  to  the  duty  of  the  Vene- 
zuelan (Joveniment  to  grant  to  the  claimant  company  what  this  company  claims 
for.     (Record,  p.  210;  liaison,  p.  85;  Morris,  p.  2GS.) 

After  this  unequivocal  statement  on  the  part  of  the  umpire  it  could 
not  possibly  be  denied  that  he  did  take  jurisdiction  of  the  question  of 
controversy,  and  it  was  therefore  very  properly  admitted  in  the  pro- 
test of  the  claimant  in  the  following  statement  : 

That  tlie  commission  over  whose  del ilx^rat ions  he  was  appointed  to  iireside 
possessed  Juris<liction  under  the  tenns  of  the  protocol  of  February  17,  11)03.  to 
investigate  and  dec'ide  u|»on  the  merits,  «'ach  and  all  of  said  claims  were  also 
found  and  declare*!  by  him.     (Claimant's  l*rotest,  p.  10,) 

It  is  therefoi-e  evidently  not  to  lx»  doubted  that  the  umpire  not  only 
had  jurisdiction  over  all  tiie  matters  in  controversy  in  the  present  ease, 
but  that  he  himself  so  held,  and  it  is  not  suggested  that  any  ground 
for  a  review  of  the  holding  of  the  learned  umpire  exists  because  he 
either  failed  to  take  jurisdiction  over  any  matter  properly  before  him, 
or  because  he  exceeded  his  poweiN  in  taking  jurisdiction  over  matters 
not  before  him.  It  will,  however,  be  most  earnestly  contended,  and 
will  be  shown,  that  the  learne<l  umpiiv  was  guilty  of  that  species  of 
conduct  which  has  been  classified  in  this  opinion  under  the  general 
head  of  excess  or  disregard  of  jurisdiction,  namely,  in  that  he  violated 
the  term*^  of  the  protocol  and  in  certain  particulars  misconceived  the 
jscope  of  the  agreement  for  submission  and  refus<»d  to  be  lx)un(l  by  it. 

THE   DISIHISITION    OF    THK   CASE. 
TIIE    EXd.USIVK   FRANCIIISK. 

Passing,  then,  from  the  Question  of  jurisdiction,  we  approach  the 
disposition  of  the  case  by  ttie  umpire,  in  the  language  of  the  claim- 
ant's protest  as  follows: 

Am  wUi  ap|>ear  from  the  [irinKHl  transcript  of  the  pnMtMHliujxs  hefoiv  tlu- 
mixevl  (Nimmlssion  snlmilttetl  liorewitli.  and  jmrticnlarly  from  tlie  o))iiiion  of 
the  reiq»ecte<i  nnifiire  blnis<>lf  {\\.  207).  tin*  claim  of  th<'  ()rliioc<»  St<»junship 
C«»mi«iny  was  r€»soIvable  into  four  elements  or  items,  of  which  tlie  tirst.  and 
perbop^  the  most  im[)ortant.  was  a  claim  for  damages  for  tlie  ))rea<'h  l)y  tlie 
Venexiielan  (^vemment  of  a  contract  or  concession  for  the  allefi^ed  exclusive 
liicbt  hi  the  claimant's  assi^cnor  to  tiavipite  the  Macareo  and  Pedernales  chan- 
nels of  the  Orinoco  River  with  vess^^ls  en^i^ed  in   foreign  trade  and  plying 


74  WBONGS  DONE  AMERICAN    CITIZENS  BY  VENEZUELA. 

between  Trinidad  and  certain  Venezuelan  ports,  said  channels  by  previous 
legislative  decrees  having  been  reserved  for  vessels  engaged  solely  in  the  coastal 
trade  and  forbidden  to  vessels  touching  at  foreign  ports. 

It  will  be  seen  from  this  statement  that  the  company  claimed  before 
the  commission  that  its  concession  was  exclusive.  It  still  stoutly 
maintains  the  position  which  it  assumed  before  the  commission  in  this 
respect. 

The  Grell  contract  of  June  8,  1894,  to  which  reference  has  repeat- 
edly been  made,  is,  in  its' material  parts,  as  follows: 

Article.  1.  Ellis  Grell  undertakes  to  establish  and  maintain  in  force  nayi- 
gation  by  steamers  between  Ciudad  Bolivar  and  Maracaibo  within  the  term 
of  six  months,  reclvoned  from  the  date  of  this  contract,  and  in  such  manner 
that  at  least  one  journey  per  fortnight  be  made,  touching  at  the  i)orts  of  La 
Vela,  Puerto  Cabello,  I^  Guaira,  Guana ta,  Puerto  Sucre,  and  Carupano,  with 
power  to  extend  the  line  to  any  duly  established  port  of  the  Republic. 

Art.  2.  The  steamers  shall  navigate  under  the  Venezuelan  flag. 

Art.  3.  The  contractor  undertakes  to  transport,  free  of  charge,  the  pack- 
ages of  mails  which  may  be  placed  on  board  the  steamers  by  the  authorities 
and  merchants  through  the  ordinary  post-offices;  the  steamers  thereby  acquiring 
the  character  of  mail  steamers,  and,  as  such,  exonerated  from  all  national  dnes. 

******* 

p   Art.  6.  The  General  Government  undertakes  to  concede  to  no  other  line  of 

I  steamers  any  of  the  benefits,  concessions,  and  exemptions  contained   in  the 

I  present  contract  as  compensation  for  the  services  which  the  company  under- 

I  takes  to  render  as  well  to  national  interests  as  those  of  private  individuals. 

j^     Art.  7.  The  Government  of  Venezuela  will  pay  to  the  contractor  a  monthly 

subsidy  of  four  thousand  bolivars   (4,000)    so  long  as  the  conditions  of  the 

present  contract  are  duly  carried  out. 

Art.  8.  The  National  Government  undertakes  to  exonerate  from  paym^it 
of  import  duties  all  machinery,  tools,  and  accessories  which  may  be  imported 
for  the  use  of  the  steamers  and  all  other  materials  necessary  for  their  repair, 
and  also  undertakes  to  permit  the  steamers  to  supply  themselves  with  coal  and 
provisions,  etc.,  in  the  ports  of  Curacao  and  Trinidad. 


1 


Art.  12.  While  the  Government  fixes  definitely  the  transshipment  ports  for 
merchandise  from  abroad,  and  while  they  are  making  the  necessary  installa- 
tions, the  steamers  of  this  line  shall  be  allowed  to  call  at  the  ports  of  Curacao 
and  Trinidad,  and  any  one  of  the  steamers  leaving  Trinidad  may  also  navi- 
gate by  the  channels  of  the  Macareo  and  Pedernales  of  the  Orinoco  River  in 
conformity  with  the  formalities  which  by  siXK»ial  resolution  may  be  imposed  by 
the  Minister  of  Finance  in  order  to  prevent  contraband  and  to  safeguard  fiscal 
--interests;  to  all  which  c<mditions  the  contractor  agrees  beforehand. 

Art.  13.  This  contract  shall  remain  in  force  for  fifteen  years,  reckoned  from 
the  date  of  its  approbation,  and  may  be  transferred  by  the  contractor  to 
another  person  or  corimration  upon  previous  notice  to  the  Government.  The 
transfer  shall  not  be  made  to  any  foreign  government. 

Art.  14.  Disputes  and  controversies  which  may  arise  with  regard  to  the  in- 
terpretation or  execution  of  this  contract  shall  lie  resolved  by  the  tribunals 
of  the  Republic  in  acc(»rdaiK'e  with  the  laws  of  the  nation,  and  shall  not  in  any 
case  be  considered  as  a  motive  for  international  reclamations. 

Does  this  contract  confer,  as  claimant  says,  an  exclnsive  right, 
and,  if  so,  what  is  that  right?  On  its  face  the  contract  has  for  its 
main  object  the  establishment  and  maintenance  of  a  line  of  steam- 
ers between  Ciudad  Bolivar  and  Maracaibo,  touching  at  various 
Venezuelan  j)orts.  It  requires  certain  servictvs  on  the  part  of  the 
company  to  the  Government,  such  as  the  carriage  of  the  mails  with- 
out cost  and  public  employees  at  half  price,  and  grants  certain  privi- 
leges and  exemptions  to  thie  company,  such  as  those  granted  in  article 
8,  where  the  Government  undertake,^?  to  exonerate  the  company  from 
the  payment  of  import  duties,  and  those  granted  in  article  12,  where 
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permission  is  given  for  the  steamers  of  the  company  to  call  at  the 
ports  of  Curacao  and  Trinidad,  and  for  any  one  oi  the  steamers  leav- 
ing Trinidad  to  investigate  certain  channels  of  the  Orinoco.  The 
Government  also  agrees  to  subsidize  the  steamship  line. 

On  the  face  of  this  contract  there  is  no  suggestion  whatever  of  an 
exclusive  privilege,  except  that  contained  m  article  6,  where  the 
Government  undertakes  "  to  concede  to  no  other  line  of  steamers 
any  of  the  benefits,  concessions,  and  exemptions  contained  in  the 
present  contract."  It  is  claimed,  however,  that  construing  the  con- 
tract in  connection  with  the  Executive  decree  of  July  1,  1893,  an 
exclusive  right  is  given  to  navigate  the  Macareo  and  Pedernales 
channels,  as  above  stated.  The  decree  of  July  1,  1893,  was  as  fol- 
lows : 

V«wel8  engaged  in  foreign  trade  with  Ciudad  BoUvar  shaH  be  allowed  to 
proceed  only  by  way  of  the  Boca  Grande  of  the  River  Orinoco;  the  Macareo 
and  Pedernales  channels  being  reserved  for  the  coastal  service;  navigation  by 
the  other  channels  of  the  said  river  being  absolutely  prohibited.  (Ralston's 
Rcix>rt,  p.  99.) 

It  is  said  that  the  contract  must  be  construed  in  the  light  of  the 
law  as  it  existed  at  the  time  of  the  contract,  and  that  so  construing 
it  an  exclusive  riffht  was  given  to  the  claimant,  not  to  navigate  the 
aforesaid  channels,  for  they  were  admittedly  open  to  all  vessels 
bound  to  the  coastal  service,  but  to  navigate  said  channels  notwith- 
standing the  fact  that  the  steamers  of  the  company  had  called  at 
Trinidad,  and  thereby,  aside  from  the  exemption  contained  in  the 
contract,  lost  their  character  as  coastal  vessels  and  became  vessels 
engaged  in  foreipi  service.  It  is  claimed  that  this  exclusive  right 
was,  therefore,  violated  by  the  Executive  decree  of  October  5.  1900, 
which  ran  as  follows : 

Akticle  1.  The  decree  of  the  1st  of  July,  1893,  which  prohibited  the  free 
navigation  of  the  Macareo,  Pedernales,  and  other  navigable  waterways  of  the 
River  Orinoco,  is  a>)olished.     (Ralston's  Report,  p.  104.) 

The  law  and  the  contract,  it  is  claimed,  having  given  the  exclu- 
sive right  as  aforesaid,  it  became  one  of  the  benefits,  concessions, 
and  exemptions  which  by  article  6  the  Government  was  forbidden 
to  extend  to  any  other  line  of  steamers,  and  which  by  the  decree  of 
October  5,  1900,  was  bestowed  upon  all  comers.  There  is  much  force 
in  this  argument.  Unquestionably  the  Grell  contract  must  be  con- 
strued in  the  light  of  the  law  as  it  existed  when  made,  and  the  mere 
fact  that  the  exclusive  right  does  not  appear  on  the  face  of  the  con- 
tract is  immaterial. 

The  learned  umpire,  however,  held  that  the  Grell  contract  merely 
granted  an  exclusive  permission  to  use  the  Macareo  and  Pedernales 
channels  until  the  Government  had  fixed  certain  ports  of  transship- 
ment, which  it  might  do  at  anv  moment,  and  that,  therefore,  the 
exclusive  privilege  was  terminaV)le  at  the  will  of  the  Government 
and  did  not  amount  to  an  exclusive  concession  for  the  whole  term  of 
the  contract.    His  conclusion  appears  in  the  following  language: 

It  seems  clear  that  the  i)ernil88lon  in  this  article — by  which  article  the  i>er- 
fuiasion  of  navigating  the  said  clmiincls  was  not  given  to  clalnmnt  in  general 
temis  and  for  all  its  shiiw  indiscriminately,  but  only  for  the  ships  leaving 
Trinidad — wi»nld  only  have  force  for  the  time  till  the  (iovernment  would  have 
fixed  definitely  the  transshipment  ports,  tchicfi  it  might  do  at  any  moment, 
and  tiil  the  necessary  installations  were  made,  and  not  f(»r  the  wliole  term  of 
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the  contract,  which  according  to  article  13  would  remain  in  force  for  fifteen 
years. 

What  is  called  a  concession  for  exclusive  navigation  of  the  mentioned  chan- 
nel is  shown  to  be  nothing  but  a  permission  to  navigate  tiiese  channels  as  long 
as  certain  circumstances  existed.  (Record,  pp.  215-217;  Ralston*s  Report, 
pp.  88,  89.) 

On  pjages  218-219  of  the  Record,  however,  where  he  returns  to  the 
discussion  of  article  12,  in  considering  the  bearing  of  article  6  upon 
article  12  he  uses  the  following  language : 

Now,  whereas,  it  might  be  asked,  if  the  permission  to  navigate  by  ttKMW 
channels,  given  to  the  steamer  that  on  its  coastal  trip  left  Trinidad,  was  not 
one  of  the  *'  benefits,  concessions,  and  exemptions "  that  the  Govemm«it  In 
article  0  promised  not  to  concede  to  any  other  line  of  steamers,  it  has  not 
to  be  forgotten  that  in  article  12  the  Government  did  not  give  a  general  per- 
mission to  navigate  by  the  said  channels,  but  that  this  whole  article  is  a  tem- 
porary measure  taken  to  save  the  character  and  the  rights  of  coastal  service, 
to  the  service  which  was  the  object  of  this  contract,  during  the  time  the  Gov- 
ernment had  not  definitely  fixed  the  transshipment  ports:  and  that  it  was 
not  an  elementary  part  of  the  concession  that  would  last  as  long  as  the  con- 
cession itself,  but  a  mere  arrangement  by  which  temporarily  the  right  of 
vessels  bound  to  coastal  service,  viz,  to  navigate  said  channels,  would  be  safe- 
guarded for  the  vessel  that  left  Trinidad  as  long  as  the  vessels  of  this  service 
would  be  obliged  to  call  at  this  island,  and  that  therefore  the  benefit  and  the 
exemption  granted  by  this  article  was  not  to  navigate  by  said  channeitt,  but  to 
hold  the  character  and  fipht  of  a  coastal  vcsseU  notwithstanding  having  called 
at  the  foreign  port  of  Trinidad;  and  as  this  privilege  was  not  affected  by  the 
reopening  of  the  channels  to  free  navigation,  and  the  Government  by  aforesaid 
decree  did  not  give  anj'  benefit,  concession,  and  exemption  granted  to  this  con- 
cession to  any  other  line  of  steamers,  a  claim  for  damages  for  the  reopening 
of  the  channels  based  on  article  6  can  not  be  allowed.  It  may  be  that  the 
concessionary  and  his  successors  thought  that  during  all  the  twenty-one  years 
of  this  concession  the  Govenmient  of  Venezuela  would  not  definitely  fix  the 
traiisshiimient  iK)rts.  nor  reoi)e!i  the  channels  to  free  navijration.  and  on  those 
thoughts  based  a  hoi)e  that  was  not  fulfilled  and  formed  a  plan  that  did  not 
succeed,  but  it  would  be  a  strange  appliance  of  absolute  equity  to  make  the 
goveniniont  that  grants  a  concession  liable  for  the  not  realized  dreams  and 
vanlsh(Ml  "fhatoaux  en  Espagne"  of  investors,  promoters,  solicitors,  and  pur- 
chasers of  ooncoHslons.     (Ralston's  Report,  pp.  80,  90.) 

Xo  attempt  is  made  to  follow  tl^e  ratiocinations  of  the  learned 
umpire  in  this  passage,  except  that  it  is  suggested  that  he  must  mean 
either  that  the  Venezuelan  Government  havmg  granted  to  the  claim- 
ant's vessels  leaving  Trinidad  the  permission  "  to  hold  the  character 
and  right  of  a  costal  vessel,  notwithstanding  having  called  at  the 
foreign  port  of  Trinidad,"  and  having  bound  itself  not  to  "  concede 
to  anv  other  line  of  steamers"  this  '"benefit,  concession,  and  exemp- 
tion," may,  nevertheless,  grant  this  concession  to  the  whole  world 
without  having  taken  any  steps  to  make  the  necessary  installations 
or  fix  the  ports  for  ti-ansshipment ;  or  he  must  mean  to  assume  that 
the  Government  had,  as  a  matter  of  fact,  at  the  proper  time  fixed 
the  ports  of  transshipment  and  made  the  necessary  installations.  In 
either  event  he  is  wrong.  As  to  the  fii-st  proposition,  he  is  wrong  on 
the  law;  on  the  last  point  he  is  making  an  incorrect  assumption  of 
fact.  Possibly  he  intends  to  take  botli  positions,  in  which  event  it  is 
submitted  that  he  is  wrong  both  as  to  his  law  and  his  facts. 

It  is  submitted  that,  even  conceding  the  correctness  of  the  view  of 
the  learned  umpire,  the  contract,  in  the  light  of  the  law  existing  at 
the  time  when  it  was  made,  at  least  grants  an  exclusive  permission 
which  the  Government  could  only  tei-minate  upon  satisfying  certain 
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ascertained  conditions  precedent,  and  inasmuch  as  the  Grovernment 
had  not  at  any  time  between  October  5,  1900,  and  the  hearing  of  the 
case  before  the  tribunal  of  arbitration,  and,  so  far  as  appears,  nas  not 
even  yet  fixed  definitely  the  transshipment  ports  for  merchandise 
from  abroad  or  made  the  necessary  installations;  but,  on  the  contrary, 
Trinidad  still  seems  to  be,  as  it  was  at  the  date  of  the  grant  and  as  it 
was  at  the  date  of  the  hearing,  a  port  of  transshipment  for  foreign 
freights  bound  from  or  consigned  to  Bolivar  and  the  other  Orinoco 
River  ports  (Record,  p.  107;  Morris,  p.  240),  it  follows  that  what- 
ever right  the  Government  may  have  had  to  terminate  the  exclusive 
f privilege  by  performing  said  conditions  precedent,  not  having  per- 
ormea  these  conditions,  the  Government  had  no  riffht  to  throw  open 
the  Macareo  and  Pedemales  channels  to  general  navigation  and 
thereby  "  concede  to  other  lines  of  steamers  one  of  the  benefits,  con- 
cessions, and  exemptions  contained  "  in  the  Grell  contract,  which, 
by  article  6,  it  had  specifically  agreed  not  to  do.  This  is  the  position 
taken  by  the  claimant  rn  its  memorial,  where  it  states : 

While  it  may  be  conceded  that  this  right  of  the  company's  vessels  to  engage 
In  trade  with  Trinidad  and  still  navigate  through  the  affected  channels  might 
be  vrithdratcfi  upon  the  definite  fixing  of  transshipment  ports  for  merchandise 
from  abroad,  the  fact  is  that  at  the  time  of  the  submission  of  this  claim  to 
the  umpire  such  jwrts  of  transshijiment  had  not  been  fixed,  nor  had  any  instal- 
ls t  Ions  for  such  [mri)08e  l>een  made,  and  it  may  well  have  been  that  the  *'  hoi)e  *' 
attriboted  by  the  learned  umpire  to  the  concessionary  and  his  successors  was 
foanded  upon  an  absolute  knowledge  of  physical  conditions  which  rendered 
the  €»fitabll8hment  of  such  iwrts  in  Venezuelan  waters  Impracticable,  if  not  im- 
possible. In  such  view,  why  would  not  absolute  equity  protect  a  concessionary 
who,  acting  upon  such  knowledge,  had  embarked  large  capital  in  establishing  a 
fteamship  line,  necessary  to  the  governmental  and  private  interests  of  Vene- 
xaela ;  and  what  Justification  can  be  found  for  comparing  the  business  Judg- 
ment of  such  a  concessionary  with  the  ''not  realized  dreams  and  vanished 
chateaux  en  Espagne  of  investors,  promoters,  solicitors,  and  purchasers  of 
concefssions.*'     (Claimant's  Protest,  p.  16.) 

It  must,  of  course,  be  admitted  at  once  that  the  damages  prop- 
erly recoverable  for  the  improper  annulment  of  an  exclusive  conces- 
sion which  the  Government  had  a  right  to  annul  on  the  performance 
of  certain  conditions  are  very  different  from  those  which  would  be 
due  were  the  permission  absolutely  exclusive  for  the  full  life  of  the 
concession.  The  quantum  of  damages  might  depend  on  the  validity 
of  the  suggestion  of  the  claimant  that  in  fact  there  was  no  proba- 
bility, under  the  physical  conditions,  that  the  Government  would  see 
its  way  to  establish  the  ports  of  transshipment.  Whether  or  not 
this  suggestion  is  founded  in  fact  is,  of  course,  impossible  to  say, 
and  whether  or  not  it  is  of  too  speculative  a  nature  to  figure  before 
a  court  of  justice  it  is  unnecessary  to  decide,  since  the  claimant  was 
at  least  entitled  to  damages  covering  the  period  from  August  2, 
1902,  the  date  when  the  rival  steamers  actually  invaded  the  alleged 
exclusive  teiTitorv  of  the  claimants,  until  Februarv  20,  IDOL  tlic 
date  of  the  decision  of  the  tribunal.  At  the  annual  rate  of  valua- 
tion fixed  bv  the  claimant  and  urged  by  the  United  States,  $82,- 
4.S2.78,  which  does  not  seem  to  be  an  exorbitant  figure  (Brief  and 
Replication  of  the  United  States,  Record,  pp.  75  and  124),  this 
would  amount,  to  about  $125,000,  subject  to  possible  reduction  on 
account  of  any  profits  which  might  appear  to  have  been  recxuved 
bv  the  claimant  during  this  period.  Except  for  the  fact  that  the 
claimant  has  apparently  elected  to  abandon  the  whole  contract  on 
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account  of  the  flagrant  violation  of  the  terms  of  the  concession  on 
the  part  of  the  Government,  claimant  would  seem  to  have  the  right 
to  bring  suits  from  time  to  time  and  to  collect  damages  accrued  up 
to  the  date  of  each  suit,  as  long  as  the  Government  refrains  from 
establishing  the  ports  of  transshipment  and  making  the  installations. 

Aside,  however,  from  the  claim  to  an  exclusive  franchise,  either 
permanent  or  temporarv,  there  was  another  contention  which  the 
claimant  might  properly  have  advanced  in  this  connection,  but 
which  apparently  was  not  at  any  time  and  is  not  yet  suggested  by 
it,  namely,  that  even  if  it  did  not  have  any  exclusive  franchise 
whatsoever,  it  nevertheless  did  have  a  general  franchise  to  estab- 
lish  a  steamship  line  between  Ciudad  Bolivar  and  various  other 
Venezuelan  ports,  originally  good  for  fifteen  years,  and  by  the  con- 
tract of  Mav  10,  1000,  extended  for  six  vears  more:  and  that  this 
general  franchise  was  absolutely  annulled,  in  so  far  as  the  six-year 
extension  was  concerned,  by  the  Executive  decree  of  the  14th  of  De- 
cember, 1901,  whereby  the  extension  of  May  10,  1900,  was  revoked 
and  declared  annulled  and  void.  At  the  same  time  the  remainder  of 
the  original  franchise  lasting  until  1909  was  practically  revoked  to  all 
intents  and  purposes  by  the  failure  of  the  (iovernment  to  give  ade- 
quate protection  to  the  claimant's  vessels  during  the  revolution,  and 
by  its  absolute  refusal  to  indicate  an  intention  of  giving  such  pro- 
tection, clearly  demonstrated  by  the  note  of  the  Minister  for  Foreign 
Affairs  of  December  16,  1901,  which,  in  response  to  a  respectftil 
request  for  such  assurance,  merelv  transmitted  a  copy  of  the  Execu- 
tive decree  of  December  14  annulling  the  extension  or  the  concession. 

For  a  statement  showing  that  the  company  had  lived  up  to  its 
obligations  under  the  concession  up  to  the  time  of  this  revocation 
and  annullment,  see  the  statement  of  the  agent  of  the  United  States, 
Eecord,  pages  107-110  (Morris's  Eeport,  p.  240). 

Thereiore,  even  granting  that  the  claimant  had  no  right  to  an  ex- 
clusive franchise  of  any  kind,  it  did  have  a  right  to  a  general  fran- 
chise and  this  right  was  illegally  revoked  by  Executive  decree.  It  is 
to  be  noted,  however,  that  this  position  is  largely  robbed  of  impor- 
tance, first,  bv  the  fact  that  it  has  never  been  taken  by  the  company, 
which  has  relied  entirely  upon  its  exclusive  claim,  and,  second,  be- 
cause of  the  admission  of  the  compahy  that  '*  the  chief  and  indeed 
the  only  value  of  this  contract  was  the  exclusive  right  to  navigate  " 
the  aforesaid  channels.  It  will  be  hard,  in  view  of  this  admission,  to 
maintain  that  any  substantial  damages  were  inflicted  upon  the  com- 
pany by  the  revocation  of  its  general  franchise. 

Not  content  with  his  finding  that  the  (irell  contract  gave  the 
claimant  no  exclusive  right — perhaps  not  entirely  satisfied  with  the 
reasonin;y:  upon  which  that  conclusion  was  l)ascd — the  learned  umpire 
went  on  to  give  two  more  reasons  for  refusing  to  give  the  claimant 
damages  for  thi^  violation  of  its  alleged  exclusive  franchise.  Inas- 
much as  it  is  confidently  believed  that  both  these  contentions  are 
not  only  unfounded,  but  in  direct  disregard  of  the  terms  of  the  pro- 
tocol, and  inasmuch  as  these  reasons  are  later  on  the  sole,  and  it  is 
believed  insufficient,  authority  of  the  umpire  for  striking  out  other 
items  of  the  claim  of  the  steamship  company,  it  will  perhaps  be 
proper  to  discuss  them  in  some  detail  at  this  point. 
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The  umpire  relies  upon  article  14  of  the  Grell  contract,  which,  it 
will  be  remembered,  runs  as  follows: 

AitT.  14.  Disputes  and  controversies  which  may  arise  with  regard  to  the 
Interpretation  or  execution  of  this  contract  shall  be  resolved  bj'  the  tribunals 
of  the  Republic  in  accordance  with  the  laws  of  the  nation,  and  not  in  any 
be  considered  as  a  motive  for  international  reclamations. 


The  learned  umpire  correctly  puts  aside  the  contention  of  the 
claimant  (Record,  p.  77)  that  the  question  whether  or  not  an  exclu- 
sive right  is  conferred  by  the  Grell  contract  is  not  a  "  dispute  or 
amtroversv  "  arising  with  regard  to  the  "  interpretation  or  execu- 
tion "  witfiin  the  meaning  or  article  14.<»  True,  the  Government 
annulled  the  whole  contract,  but  the  question  of  what  the  contract 
meant  and  what  damages  are  due  remains.  If  the  answer  to  this  ques- 
tion does  not  depend  on  a  dispute  or  controversy  in  regard  to  the  in- 
terpretation of  the  contract,  it  would  be  hard  to  say  what  a  dispute 
in  regard  to  interpretation  is.  But  granting  that  article  14  applies, 
what  effect  should  be  given  to  it  in  the  light  of  the  settled  principles 
of  international  law?  The  answer  may  be  given  in  the  words  of 
Secretary  Bayard  to  Mr.  Scott,  minister  to  Venezuela,  June  23, 
1887: 

This  Government  can  not  admit  that  its  citizens  can,  merely  by  making 
contracts  with  foreijoi  iniwers,  or  by  other  methods  not  amounting  to  an 
act  of  expatriation  or  a  deliberate  abaiidoimient  of  American  citizenship, 
destroy  their  dependence  upon  it  or  its  obligation  to  protect  them  in  case 
of  a  denial  of  justice.     (Moore,  International  Law  Digest,  vol.  6,  p.  294.) 

That  is  to  say,  it  is  not  in  the  power  of  a  private  citizen  by  private 
contract  to  affect  the  rights  of  his  Government  under  international 
law.  The  very  greatest  effect  which  can  be  conceded  to  such  a  con- 
tract is  that  noted  in  the  reply  of  the  English  Government  to  the 
Orinoco  Trading  Comj)any  in  this  very  case,  quoted  by  the  umpire 
on  page  219  of  his  opinion  : 

Although  the  general  international  rights  of  His  Majesty's  Government  are 
in  no  wise  modified  by  tlie  provisions  of  this  document,  to  which  they  were  not 
a  party,  the  fact  that  the  company  have  so  far  as  lay  in  their  power  deliberately 
Cifntracted  themselves  out  of  every  remedial  recourse  in  ease  of  dispute,  except 
that  trhich  is  specified  in  article  J^  of  the  contract,  Is  undoubtedly  an  element 
to  be  taicen  into  serious  consideration  when  they  8ubse<iueutly  appeal  for  the 
intervention  of  His  Majesty's  Goveniment.     (Ralston's  Report,  p.  1)0.)  I 

That  is,  the  highest  effect  which  can  be  given  to  such  an  agreement  i 
is  to  say  that  the  fact  of  its  existence  is  a  matter  fit  to  be  addressed 
to  the  discretion  of  the  intervening  government.  If,  nevertheless, 
the  Government  sees  fit  to  interfere,  its  rights  are  in  no  wise  affected. 
If  this  be  true  in  the  ordinary  situation,  far  more  is  it  true  in  this 
case,  where  we  are  fortified,  not  merely  with  the  general  rule  of  inter- 
national law,  but  also  with  the  existence  and  express  provisions  of 
the  protocol  framed  in  view  of  this  particular  case  among  others. 
The  correct  disposition  of  the  argument  against  the  claimant  grow- 
ing out  of  article  14  can  not  be  more  correctly  or  forcibly  stated 
than  it  was  by  Mr.  Ralston,  when  the  same  question  based  on  a  sub- 
stantially identical  clause  was  presented  to  him  as  umpire  in  Martini's 

•This  pogitlon  of  the  claimant  apparently  has  the  siinctlon  of  the  courts  of 
Venezuela.     (See  Claimant's  Protest,  p.  20.) 
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case  before  the  Italian- Venezuelan  Commission  under  the  protoool 
between  Italy  and  Venezuela  of  February  13,  1903.  Mr.  Ralston  dis- 
posed of  the  matter  as  follows : 

Italy  and  Venezuela,  by  their  resiKHttive  Govenimeuts,  have  agreed  to  submit 
to  the  determiuation  of  this  mixed  couiniission  the  claims  of  Italiau  citisens 
against  Venezuela.  The  right  of  a  sovereign  power  to  enter  into  an  agroement 
of  this  kind  is  entirely  superior  to  that  of  the  subject  to  contract  It  away.  It 
was.  in  the  Judgment  of  the  umpire,  entirely  beyond  the  power  of  an  Italian 
subject  to  extinguish  the  su[>erior  right  of  his  nation,  and  it  is  not  to  be  pre- 
sumed that  Venezuela  understood  that  he  had  done  so.  But  aside  from  Uii8» 
Venezuela  and  Italy  have  agree<l  that  there  shall  be  substituted  for  national 
forums,  which,  with  or  without  contract  between  the  parties,  may  have  had 
jurisdiction  over  the  subject-matter,  an  international  forum*  to  whose  determina- 
tion tliey  fully  agree  to  bow.  To  say  now  that  this  claim  must  be  rejected  for 
lack  of  Jurisdiction  in  the  mixed  commission  would  be  equivalent  to  claiming 
that  not  all  Italian  claims  were  referred  to  it,  but  only  such  Italian  claims  as 
have  not  been  contracted  about  previously,  and  in  this  manner  and  to  this 
extent  only  the  protocol  could  be  maintained.  The  umpire  can  not  accept  an 
interpretation  that  by  indirection  would  change  the  plain  language  of  the 
protocol  under  which  he  acts  and  cause  him  to  reject  claims  legally  well 
foimded."     (Ralston's  Report,  p.  S41.) 

In  Selwin's  Case  before  the  British-Venezuelan  Comuiission  under 
the  protocol  between  Great  Britain  and  Venezuela  of  February  13, 
1903,  Plumley,  umpire,  made  the  same  ruling.  (Ralston's  Report, 
p.  322.^ 

The  learned  umpire,  founding  himself  on  the  very  terms  of  the  pro- 
tocol and  premising  that  the  claimant  has  repeatedly  violated  the 
protocol  by  seeking  diplomatic  redress,  raises  the  question  '*  whether 
absolute  equity  ever  would  permit  that  a  contract  be  willingly  and 
purposely  trespassed  upon  by  one  party  in  view  to  force  its  binding 
power  on  the  other  party,''  and  he  answers  his  question  by  concluding 
as  follows : 

And  whereas  it  hns  to  be  admitted  that — even  if  the  trick  to  change  a  c*on- 
tract  for  regular  coastal  service  into  a  concession  for  exclusive  navigation  suc- 
ceeded (quod  non) — in  the  face  of  absolute  equity  tlie  trick  of  making  the  same 
contract  a  chain  for  one  party  and  a  screw  i)ress  for  the  other  never  can  have 
success ; 

It  must  be  concluded  that  article  14  of  the  contract  disables  the  contracting 
parties  to  base  a  claim  on  this  contract  before  any  other  tribunal  than  that 
which  they  have  freely  and  deliberately  chosen,  and  to  parties  in  such  a  con- 
tract must  be  applitnl  the  words  of  the  Hon.  Mr.  Findlay,  UnittHl  States  com- 
missioner of  the  Claim  Commission  of  1S80:  "  So  they  have  made  their  bed  and 
so  tliey  must  lie  in  it.*'     (Ralston's  ReiM>rt.  p.  01.) 

We  may  agree  with  the  umpire  that  he  who  seeks  equity  must  do 
equity,  but  it  would  seem  that  the  learned  umpire  had  gone  astray  in 
his  application  of  this  unquestioned  principh*  to  the  facts  of  the  case. 
Article  14,  as  was  pointed  out  by  the  agent  of  the  United  States  (see 
Record,  p.  99),  was  equally  applic^ible  to  the  claimant  company  and 
the  Government  of  Venezuela.  If  it  bound  the  claimant  company  to 
prosecute  its  rights  in  the  "  tribunals  of  the  Republic  "  and  not  to  seek 
diplomatic  redress,  it  likewise  bound  Venezuela  to  prosecute  any 
claims  it  might  have  against  the  company  in  the  *' tribunals  of  the 

"And  it  is  equally  vici(»ns  and  far  more  disiistrons  to  the  claimant  to  assume 
technical  jurisdiction  (»ver  the  claim  and  then  disallow  it  on  its  merits  because 
of  the  clause  in  qu»»sti(»n.  as  I>o<*tor  Harjie  did. 
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Republic  "  and  not  by  way  of  arbitrary  executive  decree.®  That  this 
obligation  existed,  whether  or  not  it  crew  out  of  the  contract  or  merely 
out  of  the  nature  of  things,  even  the  learned  umpire  would  admit,  for 
he  says  under  similar  circumstances  in  the  course  of  his  opinion  in 
the  Turnbull  Case : 

Wherefore  the  mentioned  Executive  decree  can  not  be  regarded  as  a  'mere 
declaration  that  the  contract  was  '*  insubsistente/*  but  has  to  be  regarded  as 
an  act  by  which  the  Government  declared  it  "caduco" — that  Is  to  say,  '*  annulled 
It" — which  act  could  never  have  the  eflfect  of  really  annulling  the  contract, 
becanse  in  cases  of  bilateral  contracts  the  nonfulfillnient  of  the  pledged  obli- 
gations by  one  party  does  not  annul  the  contract  ipso  facto,  but  forms  a  reason 
for  annulment,  which  annulment  must  be  asked  of  the  tribunals,  and  the  proper 
tribunal  alone  has  the  power  to  annul  such  a  contract — this  rule  of  the  law  of 
almost  all  cii^ilized  nations  being  in  absolute  concordance  with  the  law  of 
equity,  that  nobody  can  be  judge  in  his  own  case.     (Kalston*s  Report,  p.  244.) 

If,  therefore,  Venezuela  grossly  violated  not  only  the  natural 
principles  of  law  and  equity,  but  the  express  provisions  of  the  con- 
"tract,  Dv  annuling  the  concession  of  the  claimant,  without  an  appeal 
to  the  courts,  by  a  mere  arbitrary  Executive  decree,  absolute  equity 
will  hardly  call  upon  the  claimant  to  appeal  to  the  courts  in  pursu- 
ance of  an  agreement  which  in  that  very  particular  the  Venezuelan 
Government  had  grossly  disregarded.  In  the  picturesque  and 
forcible  language  of  the  learned  umpire,  "  in  the  face  of  absolute 
equity  the  trick  of  making  the  same  contract  a  chain  for  one  party 
and  a  screw  press  for  the  other  never  can  have  success." 

Before  leaving  the  subject  of  the  effect  which  should  be  given  to 
article  14  under  the  principles  of  international  law  and  the  terms  of 
the  protocol,  it  may  oe  interesting  to  inquire  what  effect  was  attrib- 
ated  by  the  learned  umpire  to  similar  provisions  in  other  contracts 
which  came  before  him  m  his  judicial  capacity  during  the  history  of 
the  commission.  It  will  be  noted  that  in  all  the  cases  which  we  are 
now  about  to  consider  the  clause  binding  the  claimant  to  seek  redress 
in  the  local  courts  and  not  to  attempt  to  secure  diplomatic  inter- 
vention was  substantially  identical  with  the  one  in  the  case  under 
consideration.  A  strictly  logical  arrangement  might  perhaps  have 
dictated  the  distribution  of  these  Quotations  from  the  umpire  s  opin- 
ion through  the  text  supra,  but  tney  are  collected  at  this  point  in 
of^er  to  rumish  a  basis  for  a  fair  estimate  of  the  accuracy  and 
OHisistency  of  the  logical  processes  of  the  umpire.  The  following 
analysis  of  the  rulings  of  Doctor  Barge  on  this  point  is  quoted  sub- 
stantiallv  in  extenso  from  Professor  Moore's  monumental  digest  of 
international  law.  It  is  quoted  rather  than  paraphrased  in  order  to 
secure  for  this  opinion  the  added  authority  due  the  absolute  impar- 
tiality of  an  abstract  treatise  which  fortunately  happens  to  deal  with 

*8ee,  in  accord  with  this  view,  the  Delagoa  Bay  Case,  where  the  United 
States  GoTemmeDt  declared  that  it  was  **  not  within  the  power  of  one  of  the 
parties  to  an  asn^eement  first  to  annul  it  and  then  to  hold  the  other  party  to  an 
obaerrance  of  the  conditions  as  if  it  were  a  subsisting  engagement/*  (Moore*s 
iDtematiooal  Law  Digest,  Vol.  VI,  p.  297.)  See  also  the  case  of  Day  &  Garri- 
son before  the  mixed  commission  under  the  convention  between  the  United 
States  and  Venexnela  of  December  5,  1885.  opinion  of  Judge  Little  ( Moore's  In- 
ternational Arbitrations,  Vol.  VI,  p.  30).  See  also  the  case  of  North  and  South 
American  CoDStmction  Ck)mpany  i;.  Chile,  under  the  convention  between  the 
United  States  and  Chile  of  August  7,  181>2  (Moore's  International  Arbitrations^ 
Vol.  VI.  p.  802). 

9666a— 8.  Doc.  413.  (fo-l 6 
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the  precise  question  under  consideration,  as  well  as  for  the  reason 
that  no  paraphrase  could  do  more  than  appropriate  the  thought  of 
the  original  without  adding  to  the  clearness  of  its  expression. 
Professor  Moore's  discussion  is  as  follows: 

The  case  [Woodruff  Onso:  see  Ralston's  Report,  p.  158]  was'then  referred  to 
Mr.  Charles  Augiistinus  Henri  Barge,  of  Holland,  the  umpire  of  the  conunlssloii. 
As  it  still  did  not  uiipear  that  the  claimants  had  appealed  to  the  Venesuelan 
courts  for  a  decision  on  the  question  of  liabUity,  Mr.  Barge  held.  October  2, 
1003,  that  they  were  n«3t  as  yet  entitled  to  apply  to  the  commlssioQ,  and  dis- 
missed the  claim  ''  without  prejudice  on  its  merits."  He  construed  article  20 
of  the  contract  as  constituting,  till  an  application  should  have  been  made  to 
the  Venezuelan  courts,  a  wniver  of  the  right  to  appeal  to  other  Judges,  "ex- 
cept naturally,"  he  added.  **  in  case  of  denial  or  unjust  delay  of  Justice,  which 
was  not  only  not  proved,  but  not  even  alleged."  He  thus  admitted  that  a 
denial  of  Justice  would  have  justified  the  commission  in  taking  Jurisdiction  of 
the  claim :  and  he  also  expressly  declared  :  ''A  contract  between  a  sovereign  and 
a  citizen  of  a  foreign  country  can  never  impede  the  right  of  the  government  of 
that  citizen  to  make  international  reclamation,  wherever  according  to  inter- 
national law  it  has  the  right  or  even  the  duty  to  do  so,  as  its  rights  and  obli- 
gations can  not  be  affected  by  any  precedent  agreement  to  which  it  is  not  a 
party.**  This  did  not.  however,  as  he  maintained,  "  interfere  with  the  right  of 
a  citizen  to  pledge  to  any  other  party  that  he,  the  contractor,  In  disputes  upon 
certain  matters  will  never  api)eal  to  other  judges  than  to  those  designated  by 
the  agreement,  nor  with  his  obligation  to  keep  this  promise  when  pledged, 
leaving  untonclKHl  the  right  of  his  government  to  make  his  case  an  <^Ject  of 
international  claim  whenever  it  thinks  proper  to  do  so,  and  not  impeaching 
his  own  right  to  l(M)k  to  his  government  for  protection  of  his  rights  In  case  of 
denial  or  unjust  delay  of  Justice  by  the  contractually  designated  judges.*' 

The  effect  of  the  renunciatory  clause  was  again  considered  by  Mr.  Barge  in 
the  case  of  the  Uudloffs  [Ralston*s  Re|>ort,  pp.  192-2391  with  results  alto- 
gether favorable  to  the  claimants.  In  this  case  a  claim  was  made  for  dam- 
ages for  the  breach  by  the  Venezuelan  Government  of  a  contract  for  the  con- 
struction by  claimants  of  a  market  house  at  Caracas.  Article  12  of  the  con- 
tract provided : 

"  The  doubts  and  controversies  that  may  arise  on  account  of  this  contract 
shall  be  decided  by  the  comi>eteut  tribunals  of  the  Republic  in  conformity  with 
the  laws  and  shall  not  give  reason  for  any  inteniatlonal  reclamations.'* 

In  this  case  a  suit  had  actually  been  brought  by  the  claimants  and  was  still 
pending  In  the  Venezuelan  courts.  Nevertheless,  Mr.  Barge,  on  November  4, 
1903,  held  that  the  renunciatory  clause  ''  by  itself  does  not  withdraw  the  claims 
based  on  such  a  contract  from  the  jurisdiction  of  this  commission,  because  It 
does  not  deprive  them  of  any  of  the  essential  qualities  that  constitute  the  char- 
acter which  gives  the  right  to  appeal  to  this  commission,"  and  that  it, was  open 
to  the  commission  to  determine  whether,  under  all  the  circumstances  of  the 
case,  the  '*  absolutely  equity,"  which,  according  to  the  protocol,  was  to  be  the 
rule  of  decision,  did  not  Justify  the  assertion  of  jurisdiction.  On  similar 
grounds  he  also  rejected  the  contention  of  the  agent  of  Venezuela  that  juris- 
diction could  not  be  asserted  because  by  article  21G  of  the  Venezuela  civil  codt* 
one  party  to  a  suit  i)endtng  in  court  could  not  withdraw  It  without  the  consent 
of  the  other  party,  which  consent  had  not  In  the  present  case  been  given.  An 
award  was  subsetitiently  made  In  favor  of  the  claimants  for  $75,745  United 
States  gold. 

• 

Professor  Moore  then  considers  Mr.  Barge's  opinion  in  the  case  of 
the  American  Electric  and  Manufacturing  Company  against  Vene- 
zuela, which  was  decided  on  November  18,  1903,  but  as  that  case  went 
off  on  another  point  it  is  not  necessary  to  consider  it  further  here. 
He  then  gives  the  ruling  in  the  present  case,  whidi  was  decided  Feb- 
ruary 20,  1904,  and  which  has  already  been  stated  in  the  text,  and 
proceeds : 

The  last  case  in  which  the  renunciatory  clans**  was  dlscrnss^Kl  hy  Mr.  Barge 
was  that  of  (ieorge  Turnbull  et  al.,  who  presented  i>etitions  on  account  of  the 
Manoa  Company  iLlniltiHl)  and  the  Orinoco  Compauy  (Limited)  against  Veiie- 
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snela.  (Ralston's  Report,  p.  2.%.)  The  contracts  in  this  case  contained  the 
following  clanse: 

"Arr.  II.  Any  questions  or  controversies  which  may  arise  out  of  this  contract 
riiall  be  decided  in  conformity  with  the  laws  of  the  Republic  and  by  the  com- 
petent tribunals  of  the  Republic/' 

Mr.  Barge,  finding  that  there  had  been  no  application  by  the  claimants  to  the 
Venezuelan  courts,  disallowed  the  claim.  His  decision  was  rendered  on  April 
12,  1904.  The  terms  in  which  it  denied  a  remedy  to  claimants  were  far  more 
•weeping  than  those  employed  by  him  two  months  before  in  the  case  of  the 
Orinoco  Steamship  Company,  and  were  in  fact  such  as  to  preclude  altogether 
the  exercise  of  the  equitable  jurisdiction  which  he  had  asserted  in  still  earlier 
cases  and  which,  six  months  before,  actually  produced  an  award  in  favor  of 
claimants  in  the  Rudloff  Case.  In  a  word,  he  declared  in  the  Tumbull  Case 
that,  as  the  claimants  had  **  deliberate!}'  contracted  themselves  out  of  any  Inter- 
pretation of  the  contract  and  out  of  any  judgment  about  the  ground  for  damages 
for  reason  of  the  contract  except  by  the  judges  designed  (designated?)  by  the 
contract,**  they  had,  in  the  absence  of  a  decision  by  those  judges  that  '*the 
alleged  reasons  for  a  claim  for  damages  really  exist,"  **  no  right  to  these  dam- 
ages, and  a  claim  for  damages  which  parties  have  no  right  to  claim  can  not  be 
accepted.**  It  may  be  superfluous  to  remark  that,  according  to  this  view,  there 
can  be  no  room  whatever  for  International  action,  in  diplomatic,  arbitral,  or 
other  form,  where  the  renunciatory  clause  exists,  unless  .indeed  to  secure  the 
execution  of  the  judgment  of  a  local  court  favorable  to  the  claimant;  for,  if  the 
parties  have  '"  no  right  to  claim  **  damages  which  the  local  courts  have  not 
foand  to  be  due,  it  is  obvious  that  international  action  of  any  kind  would  be  as 
inadmissible  where  there  had  been  an  adverse  judgment,  no  matter  how  unjust 
it  might  be,  as  where  there  had  been  no  judgment  whatever.  (Moore's  Inter- 
national Law  Digest,  Vol.  VI,  pp.  304-307. )« 

Xs  will  be  seen  from  this  analysis,  Doctor  Barge  assumed  no  less 
than  four  distinct  and  inconsistent  positions  in  regard  to  the  ques- 
tion of  the  validitv  and  effect  of  the  clause  under  consideration: 
First,  in  the  Woodruff  Case,  October  2,  liK)8,  he  held  that  the  clause 
in  question  was  binding  except  in  the  case  of  a  denial  of  justice  and 
dismissed  a  claim  where  no  attempt  had  been  made  to  appeal  to  the 
local  couiis,  but  without  prejudice  as  to  the  merits  of  the  case.  Sec- 
ond, November  4, 1903,  he  held  in  the  Rudloff  Case,  where  a  suit  had 
been  already  brought  by  the  claimants  against  the  Government  and 
was  at  the  time  actually  pending  in  the  courts,  that  ''  absolut<f 
equity  "  permitted  the  commission  to  give  relief,  notwithstanding  the 
clause  in  the  contract  binding  the  partias  to  appeal  to  the  local 
courts*  and  he  did  actual Iv  make  an  award  in  favor  of  the  claimants 
for  $75,745.  Third,  Febniary  20,  1904,  in  the  present  case,  he  re- 
fused  10  llll6w  the  claim  in  great  part,  giving  as  one  of  his  reasons 
that  the  claimant  had  bound  itself  by  contract  to  appeal  to  the  local 
courts,  and  that  "  absolute  equity  "  forbade  that  a  contract  should  be 
made  a  chain  for  one  party  and  a  screw  press  for  the  other.  And 
fourth,  and  lastly,  in  the  Tumbull  Case,  April  12,  1904,  he  held  that 
the  clause  precluded  the  success  of  any  claimant  who  had  not  actually 
sued  in  the  local  courts  and  recovered  a  verdict,  and  he  therefore 
made  final  disposition  of  the  case,  the  sweeping  language  of  his  opin- 
ion making  no  provision  for  any  exception  whatsoever,  even  in  the 
case  of  the  plainest  denial  of  justice. 

The  opinions  of  the  learned  umpire  are  absolutely  irreconcilable 
and  do  not  even  show  a  consistent  progression.  It  was  at  one  time 
thought  that  equity  varied  with  the  length  of  the  chancellor's  foot. 

*  In  two  other  cases  decided  by  the  commission  damages  were  awarded  by  the 
coDCiirreot  action  of  the  American  and  Venezuelan  Commissioners,  in  spite  of  a 
itmllar  claase  in  the  claimant's  contract.  (Moore*s  International  I^w  Digest, 
Vol.  VI,  p.  307.) 
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It  is  perhaps  not  entirely  unfair  to  suggest  that  in  this  case  "  abso- 
lute equity  '  seems  to  have  varied  with  the  seasons  of  the  jear. 

In  conclusion,  then,  it  may  be  said  that  the  reason  given  by  the 
umpire  as  one  ground  for  his  opinion  that  no  damages  can  be  giv^i 
for  the  violation  of  the  alleged  exclusive  franchise  oi  the  claimant — 
namely,  that  the  claimant  had  contracted  itself  out  of  its  right  to 
avail  itself  of  diplomatic  relief — is,  under  the  circumstances  of  the 
case,  and  bearing  in  mind  the  condition  of  the  administration  6f 
justice  in  Venezuela,  in  absolute  deregard  of  the  terms  of  the  pro- 
tocol, opposed  to  the  plain  principle  of  justice  that  he  who  seeks 
equity  must  do  equity,  and  inconsistent  not  only  with  the  decisions 
arrived  at  by  other  judges  before  the  mixed  commissions  but  abso- 
lutely inconsistent  with  the  various  opinions  expressed  by  the  learned 
umpire  himself  on  the  other  occasions  when  the  question  arose  before. 
him.  This  ruling  seems,  as  Judge  Penfield  remarked  in  his  memo- 
randum upon  the  case,  to  be  "  in  the  teeth  of  the  express  terms  of  the 
protocol,"  and,  therefore,  wherever  it  is  a  determining  factor  in  the 
case,  to  qualify  as  a  just  cause  for  asking  for  a  rehearing  before  a 
competent  and  impartial  tribunal. 

As  a  third  reason  for  disallowing  the  claim  of  the  company  for 
damages  for  the  annulment  of  its  alleged  exclusive  francnise,  the 
umpire  cites  article  13  of  the  Grell  contract,  which  says  that  the  con- 
cession "  may  be  transferred  by  the  contractor  to  another  person  or 
corporation  upon  previous  notice  to  the  Government."  Doctor  Barge 
held  that  the  evidence  shows  that  this  "  notice  has  not  been  previously 
(indeed  ever)  given,"  and  therefore  the  shipping  company  had  no 
right  to  transfer  it  and  the  steamship  company  acquired  no  rights 
under  it.  To  answer  this  technical  oDJection  according  to  its  tech- 
nicality seems  easy.  Article  13,  as  above  stated,  merely  says  that  the 
concession  may  be  transferred  "  hy  tlie  contractor  upon  notice.^  It 
may  well  be,  as  suggested  by  the  claimant,  that  this  clause  merely 
refers  to  the  original  contractor,  Grell  or  Sanchez.  Even  if  this 
suggestion  is  incorrect,  as  Judge  Penfield  points  out,  the  notice  re- 
quired is  as  to  the  transfer  of  the  contract  itself  and  has  nothing  to 
do  with  notice  of  the  transfer  of  the  claim  for  damages  for  breach  of 
the  contract,  which  is  the  matter  in  hand. 

But,  passing  from  these  technicalities  to  the  consideration  of  the 
Question  in  the  light  of  "  absolute  equity,"  there  can  be  no  doubt 
tnat,  even  if  notice  is  required,  no  particular  form  of  notice  is  re- 
quired. All  that  equity  can  possibly  demand  is  substantial  and 
practical  knowledge  on  the  part  of  tlie  Government  of  the  transfer 
in  due  season,  and  this  knowledge  the  Government  unquestionably 
had.  As  has  been  said  before,  the  rights  of  the  shipping  company 
in  the  contract  transferred  from  Sanchez  had  been  repeatedly  rec- 
ognized by  the  Venezuelan  Government,  and  the  rights  of  the  Ameri- 
can stockholders  in  this  company  were  also  known  to  the  Venezuelan 
Government.  As  soon  as  the  disturbed  conditions  of  the  country 
permitted,  the  transfer  from  the  Orinoco  Shipping  Company  to  the 
claimant  company  was  notified  to  the  Government  of  Venezuela  by 
the  filing  and  inscribing  of  a  copy  thereof  in  the  re^stry  of  commerce 
of  the  federal  district  at  Caracas,  and  the  publication  thereof  by  the 
duly  authorized  Government  agents  in  the  Gaceta  Municipal ;  and 
prior  to  the  meeting  of  the  mixed  commission,  as  appears  in  the  reply 
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of  the  defendant  Government  (Becord,  p.  169;  Ralston's  Report,  p. 
119),  the  Government  of  Venezuela  was  well  aware  of  this  register 
of  the  transfer  to  the  claimant  company .« 

The  learned  mnpire^  therefore,  seems  to  be  in  error  as  to  the  facts 
when  he  states  that  notice  had  never  been  given. 

But  aside  from  this,  inasmuch  as  this  case  is  to  be  decided  by  abso- 
lute equity,  and  inasmuch  as  the  real  parties  in  interest,  notwithstand- 
ing the  technical  transfer,  remained  the  same,  namely,  the  American 
stockliolders  in  the  shipping  and  steamship  companies;  and  inasmuch 
as  international  law,  as  well  as  municipal  law,  looks  through  the  legal 
personality  of  a  corporation  in  the  interests  of  justice  and  equity,  it 
would  seem  that  according  to  the  ordinary  principles  of  justice,  as 
well  as  according  to  the  absolute  equity  of  the  protocol,  the  question 
of  the  technical  notice  required  by  the  contract  in  this  case  was 
wholly  unimportant.  We  have  here,  then,  a  position  assumed  by  the 
learned  umpire  which  is  so  incorrect  in  law  and  fact  as  to  amount  to 
a  failure  or  due  process  of  law;  such  an  arbitrary  denial  of  justice 
as  justifies,  when  exercised  in  regard  to  a  determining  factor  of  the 
case,  a  demand  for  a  rehearing  before  a  competent  and  impartial 
tribunal. 

Simiming  up  the  conclusions  of  the  learned  umpire  in  regard  to  the 
claim  of  the  steamship  company  for  damages  for  the  breach  of  its  ex- 
clusive concession,  we  find  that  he  has  disallowed  the  claim  for  three 
reasons : 

In  the  first  place  on  the  merits.  He  held  that  the  contract  did  not 
in  fact  give  an  exclusive  claim.  As  to  this  point  he  was  partially 
right  and  partially  wrong,  but  the  concessionary  seems  to  have  been 
partially  contributory  to  his  error  on  account  of  the  way  in  which 
the  case  was  presented  to  the  commission.  We  find  under  this  head 
nothing  whicn  would  in  itself  justify  a  demand  for  a  rehearing. 

Secondly,  the  umpire  gives  as  a  reason  for  disallowing  this  claim 
the  fact  that  the  claimant  had  contracted  itself  out  of  diplomatic 
relief.  This  holding,  as  we  have  seen,  is  contrary  to  international 
law  and  the  terms  of  the  protocol,  and  constitutes  such  a  disregard 
of  the  terms  of  the  submission  as  would  justify  a  demand  for  a  re- 
hearing were  this  holding  material. 

And,  thirdly,  the  umpire  gives  as  a  reason  for  his  ruling  the 
alleged  fact  that  no  notice  of  tne  transfer  of  the  concession  had  been 
given  to  the  Government  according  to  the  terms  of  the  concession, 
making,  as  we  have  seen,  in  so  holding,  such  serious  errors  of  law 
and  fact  as  would  amount  to  a  denial  of  justice  were  this  point 
material. 

That  is  to  say,  tne  umpire  has  given  three  answers  to  the  claim- 
ant's contention  on  this  point.  The  first  answer  on  the  merits  par- 
tiaUy  wrong,  the  second  and  third  answers  amounting,  however,  to 
a  disregara  of  the  terms  of  the  protocol  and  a  denial  of  justice. 
Inasmuch,  however,  as  the  umpire  has  squarely  held  on  the  merits 
that  the  company  had  no  exclusive  franchise,  and  inasmuch  as  the 
error  on  this  point  is  not  such  as  to  justify  a  demand  for  a  rehearing, 
it  would  seem  that  a  demand  for  a  rehearing  can  not  be  sustains 

*Tbe  Veneznelan  Government  was  directly  advised  of  the  steamship  com- 
pany's claim  as  early  as  September  15,  1002,  by  Minister  Bowen.  (See  Ilecord, 
p.  94:  Diplomatic  Correspondence,  p.  96.) 
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because  of  the  two  other  reasons  assi^ed  by  the  umpire,  althougii 
if  material  to  the  decision  of  the  question  those  rulings  would  justSy 
such  a  demand. 

But  it  is  submitted  that  if  in  the  course  of  our  investigation  we 
find  that  these  same  incorrect  holdings  have  been  the  only  ground  for 
the  umpire's  decision  on  other  points,  although  these  points  be  rela- 
tively unimportant,  it  may  fairly  be  remembered,  in  considering 
whether  or  not  the  whole  case  ought  to  be  reopen^  on  account^S 
the  holdings  on  the  minor  points,  that  these  same  insufficient  reasons 
have  been  given  in  support  of  the  umpire's  ruling  on  the  main  conten- 
tion of  the  case.  The  exact  influence  which  these  inadmissible  rea- 
sons had  on  the  umpire's  mind  can  not  be  told.  All  we  can  say  is 
that  he  thought  them  important  enou^  to  give  after  having  already 

gassed  on  the  merits  of  the  case  and  already  fallen  into  error  in  so 
oing. 

The  100,000  holimres. 

The  second  item  of  the  company's  claim  consists  in  the  demand 
for  100,000  bolivares,  or  $19,219.19,  which  the  Venezuelan  Govern- 
ment expressly  agreed  to  pay  to  the  company's  assignor  under  the 
terms  of  the  settlement  of  May  10, 1900,  above  referred  to.  It  will  be 
remembered  that  at  this  time  the  shipping  company  gave  up  claims 
amounting  to  more  than  half  a  million  dollars  m  return  for  100,000 
boliv^ares  down  and  100,000  bolivares  to  "  be  paid  in  accordance  with 
Fuch  arrangement  as  the  parties  hereto  may  agree  upon,  on  the  date 
stipulated  in  the  decree  of  the  23d  of  April  ultimo,  etc.,"°  and  the 
extension  of  the  concession  for  six  years,  as  before  mentioned.  In 
spite  of  this  solemn  settlement,  and  in  spite  of  the  fact  that  the  Vene- 
zuelan Government  has  repeatedly  admitted  its  obligation  to  pay 
100,000  bolivares,  nothing  has  ever  been  paid.  The  umpire  disallows 
this  claim  for  three  reasons.  First,  he  says  that  "  whereas  nothing 
whatever  of  any  arrangement  in  accordance  with  which  it  was  stipu- 
lated to  pay  appears  in  the  evidence  before  the  commission,  it  might 
be  asked  if  on  the  date  this  claim  was  filed  this  indebtedness  was 
proved  compellable.''  This  objection  seems  to  be  completely  dis- 
pos(^d  of  in  the  protest  of  the  claimant,  which  treats  this  point  as 
follows : 

Replying  to  the  first  objection,  it  need  only  l)e  remarked  that,  in  the  ab- 
sence of  any  time  fixed  for  the  payment  of  an  agreed  sum  agreed  by  the  parties 
to  l)e  due  and  payable.  l>oth  law  and  equity  agree  that  It  shall  be  i)a!d  "within 
a  reasonable  time." 

The  amount  not  having  been  paid  within  a  year  after  the  agreement.  In  re- 
si)onse  to  an  inquiry  from  you  on  the  subject,  Mr.  Russell,  on  July  14,  1901 
(diplomatic  corresinrndence),  reported  that  he  ha<l  "had  a  long  interview  with 
♦he  foreign  minister  on  this  subject,  and  he  admitted  that  the  whole  of  the 
200,(KK)  bolivares  had  to  be  paid  In  gold."  *  *  *  and  "that,ln  accordance 
with  article  2  of  the  contract  the  coumiission  has  to  fix  the  date  for  payment 
of  the  second  1(K),000  bolivares." 

Subsequently,  Mr.  Russell,  In  resjwnse  to  a  further  Inquiry  on  the  subject, 
cabled,  under  date  of  July  ,31,  1901 : 

"  Second  installment  Orinoco  Shipping  and  Trading  Company  not  paid. 
Government  of  Venezuela  made  the  proix>sal  to  imy  1,000  bolivares  a  month." 

In  the  absence  of  any  reasonable  excuse  for  the  delay,  a  failure  to  pay 
within  fifteen  months  would  surely  support  a  complaint  that  i)ayment  had  not 


<»The  papers  on  file  do  not  give  this  decree,  etc.,  but  It  appears  not  to  be 
material. 
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been  made  within  **  reasonable  time  *'  and  would  sufficiently  answer  any  sug- 
gestion that  tbe  demand  was  not  proved  ''  compellable/*  particularly  when  con- 
sidered fn  the  light  of  the  suggestion  by  the  debtor  to  pay  at  the  rate  of  $200 
a  month,  at  which  rate  more  than  ten  years  would  have  elapsed  before  full 
settlement  would  have  been  effected.     (Claimants  Protest,  p.  25.) 

The  second  reason  given  by  the  umpire  for  disallowing  this  claim 
is  the  one  already  discussed  at  such  great  length  in  considering  his 
rulings  in  regard  to  the  alleged  exclusive  franchise,  namelv,  that  the 
parties  had  contracted  themselves  out  of  diplomatic  relief,  and  that 
the  diplomatic  correspondence  showed  that  the  claimant  had  repeat- 
edly violated  this  provision  of  the  contract.  The  learned  umpire 
rests  his  argument  on  this  point,  in  the  main,  on  a  reference  to  his 
discussion  of  this  question  m  the  earlier  part  of  the  case,  and  this 
opinion  will  follow  his  example.  It  is  to  oe  noted,  however,  that  in 
his  concluding  paragraphs  he  rather  advances  beyond  the  position 
assumed  in  his  earlier  argument  in  this  case,  and  approaches  tne  posi- 
tion which  he  assumed  later  in  the  Tumbull  Case,  when  he  says: 

And  whereas  when  parties  agree  that  doubts,  disputes,  nnd  controversiea 
shall  only  be  decided  by  a  certain  designnted  third  they  Impliedly  agree  to 
recofoiize  that  there  pro|)erly  shall  be  no  claim  from  one  party  against  the 
other  but  for  what  Is  due  as  a  result  of  the  decision  of  any  d<»nbts.  disputes, 
or  controversies  by  that  one  designated  third. 

For  which  reason — in  addition  to  everything  that  w.is  stilil  already  upon 
this  question  heretofore — in  questions  on  claims  based  on  a  contract  where 
any  such  stipulation  is  made,  absolute  equity  does  not  allow  to  recognize  such 
a  claim  between  such  parties  before  the  conditions  are  realised  which  in  that 
contract  they  themselves  made  conditions  sine  qua'non  for  the  existence  of  a 
claim.     (Record,  p.  223;  Ralston's  Report,  p.  92.) 

The  third  reason  given  by  the  umpire  for  disallowing  this  item  is 
the  same  as  his  third  reason  for  disallowing  the  claim  for  the  alleged 
exclusive  concession,  namely,  that — 

It  ia  not  less  true  that  as  shown  by  the  evidence  this  transfer  (from  tlie 
trading  company  to  the  steamship  company]  was  never  notified  to  the  (lovern- 
ment  of  VenesueUu 

And  whereas,  according  to  the  Venezuelan  law.  In  perfect  accordance  with  tlie 
principles  of  Justice  and  equity  recognized  and  pnxlainied  in  the  cinIcs  c»f  almost 
all  civilized  nations,  such  a  transfer  gives  n(»  right  agaiinst  tiu*  delitor  wlien  it 
was  not  notified  to  or  accepte<l  by  that  debtor; 

•  *  *  «  *  •  * 

And  whereas,  if  the  provisions  of  lo<*al  legislation,  far  fitmi  lieing  ol»Jections 
to  the  rules  of  absolute  equity,  are  quite  In  conformity  with  those  rules.  It 
would  S€*em  absolutely  in  contradiction  with  this  etpiity  n(»t  to  apply  Its  rules 
becanse  they  were  recognizeil  and  proclaimed  by  tin*  1<k-:i1  I<>giKlation  of  Vene- 
zuela.    (Ralston*s  Beiiort,  pp.  02,  1)3.) 

Therefore  the  learned  umpire  held  that  in  strict  accord  with  abso- 
lute equitv^  which  happeneu  for  the  time  being  to  be  identical  with 
the  local  laws  of  Venezuela,  this  claim  must  be  disallowed. 

It  is  hardly  necessary  to  offer  any  observations  in  regard  to  this 
ruling.  Absolute  equity  in  Enfi^lish-speaking  countries  does  not  re- 
quire previous  notice  to  the  debtor  in  order  to  make  a  valid  assign- 
ment of  the  debt.  As  long  as  the  debtor  is  protected,  if  he  pays  the 
assignor  in  good  faith,  it  is  not  the  theory  of  the  English  common 
law  that  he  has  any  particular  interest  in  the  holder  of  the  equita- 
ble interest  in  the  debt.  Under  the  circumstances  of  the  case,  the 
ruling  of  the  umpire  .seems  to  have  been  based,  not  merely  on  a  tecrh- 
nicality,  but  a  technicality  founded  in  the  local  legi.slation  of  Vene- 
zuela on  a  point  where  it  differs  from  the  kK*al  law  of  the  United 
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States.  The  result  of  his  application  of  this  tedmicality  is  to  fur- 
nish one  of  the  ar^ments  for  denying  an  admittedly  just  debt  long 
overdue,  when,  as  nas  been  seen  before,  the  Venezuelan  Grovemment 
in  fact  had  all  the  notice  necessarjr  to  protect  it  in  every  possible  way 
against  any  damage  whatever  arising  irom  the  transfer  of  the  daim; 
when  it  is  not  suggested  that  the  slightest  damage  did  in  fact  result; 
and  when,  after  all,  as  has  been  before  noted,  the  transfer  itself  was 
nothing  but  a  technicality,  and  the  real  parties  in  interest  after  as 
well  as  before  the  transfer  were  the  American  stockholders,  first  of 
the  shipping  and  then  of  the  steamship  company,  who  had  not 
changea  their  identity  and  whose  substantial  rig^hts  should  be  con- 
sidered by  a  tribunal  administering  absolute  equity. 

To  sum  up  on  this  point:  This  admittedly  just  debt,  long  over- 
due, was  disallowed  by  the  umpire  on  three  grounds.  The  first  in- 
volved an  absurd  error  of  law;  the  secoiid,  a  direct  disremrd  of  the 
terms  of  the  protocol,  and  the  third  not  only  disregarded  the  terms 
of  the  protocol,  but  amounted  to  an  outright  denial  of  justice.  So  far 
as  this  item  of  $19,219.19  is  concerned,  a  perfect  case  exists  within  the 
limits  of  the  doctrines  heretofore  laid  down  for  demanding  a  rehear- 
ing of  this  case  before  an  impartial  and  competent  tribunal. 

Various  items  amounting  to  $147^638.79. 

The  third  element  in  the  claim  of  the  steamship  company  consisted 
of  various  items  amounting  in  the  aggregate  to  $147,638.79. 

Of  this  amount  $49,978.76  was  for  items  of  service,  detentions,  and  national 
imposts  illegally  exacted  prior  to  April  1,  1902,  tbe  date  of  the  assignment  to 
the  Orinoco  Steamship  Company. 

This  item  was  disallowed  by  the  umpire  on  the  ground  that  it  was 
a  debt  due  the  shipping  company  and  that  the  transfer  to  the  steam- 
ship company  had  not  been  notified  to  the  Venezuelan  Government 
This  was  his  only  reason.  Nothing  more  need  be  said  on  this  point, 
as  we  have  seen  that  it  affords  just  grounds  for  demanding  a  re- 
hearing of  all  items  decided  on  this  basis,  amon^  them  this  item  for 
$49,978.76,  before  a  competent  and  impartial  tribunal. 

Out  of  the  $147,638.79  above  mentioned,  a  claim  of  $61,336.20  was 
made  for  losses  of  revenue  from  June  to  November,  1902,  caused  by 
the  blockade  of  the  Orinoco.  This  item,  as  is  admitted  by  the 
claimant  in  its  protest,  was  disposed  of  on  its  merits,  and  whether 
rightly  or  wrongly  decided  affords  no  ground  for  objection  or  for  a 
rehearing. 

Finally,  the  umpire  allowed  $27,692.31  out  of  a  total  sum  of 
$28,461.53  claimed  for  various  detentions  and  use  of  vessels  belong- 
ing to  the  claimant  bv  the  Government  officials  subsequent  to  the  date 
of  the  transfer,  April  1, 1902.  This  item  naturally  anords  no  ground 
for  obiection.     (Claimant's  Protest,  p.  28.) 

It  therefore  appears  that  two  elements  in  the  claim  of  the  com- 
pany, amounting  in  the  aggi-cgate  to  $09,197.95,  of  which  $19,219.19 
was  unquestionably  and  admittedly  due  the  claimant  and  $49,978.76 
was  due,  subject,  perhaps,  to  slight  corrections,  were  disallowed  by 
the  umpire  in  absolute  disregard  of  the  terms  of  the  protocol  and 
in  such  plain  violation  of  justice  and  equity  as  to  amount  to  a  denial 
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of  justice  and  to  warrant,  in  so  far  as  these  two  items  are  concerned, 
a  demand  for  a  retrial  before  a  competent  and  impartial  tribmial.^ 

When  it  appears  that  as  to  such  a  consideraole  although  rela- 
tively minor  portion  of  the  company's  claim  the  umpire  has  acted 
in  disre^rd  of  the  terms*  of  the  protocol,  and  when  the  same  rea- 
sons which  vitiate  his  decision  in  regard  to  this  part  of  the  claim  are 
relied  on  by  him  in  deciding  the  more  important  contention  of  the 
claimant ;  *  when  it  is  impossible  to  tell  how  much  weight  these 
vicious  reasons  may  have  had  in  influencing  his  decision,  and  when 
it  appears  that  the  umpire  was  clearly  wrong  in  his  decision  on  the 
merits  of  this  main  contention  of  the  claimant;  when  the  whole 
opinion  of  the  umpire  exhibits  not  only  repeated  errors  of  fact  and 
law  and  glaring  inconsistency  with  other  opinions  pronounced  by 
the  same  umpire  during  his  term  of  service  upon  tne  commission, 
but  also  a  tone  which,  to  say  the  least,  is  hardly  judicial,  it  is  be- 
lieved that  just  ground  has  been  shown,  in  the  light  of  the  general 
principles  of  international  law  and  the  practice  of  the  United  States 
and  Venezuela,  to  ask  for  a  full  rehearmg  Qi  the  entire  case  on  its 
merits  before  a  competent  and  impartial  tribunal. 

THE    ATTITUDE  OP  THE   DEPARTMENT   IN    REGARD   TO    A    REHEARING. 

The  conclusion  which  has  been  reached  in  this  opinion — namely, 
that  the  Orinoco  Steamship  Company's  Case  should  be  retired  before 
a  competent  and  impartial  tribunal — is  not  a  new  position,  but  one 
whidi  has  already  received  the  approval  of  the  Department.  This 
particular  case  has,  however,  not  been  discussed  at  any  great  length 
m  the  dispatches,  having  been  grouped  along  with  the  other  more 
iinp(»tant  Venezuelan  cases. 

On  January  28,  1905,  the  Department  cabled  Minister  Bowen  to 
^  try  to  get  the  Venezuelan  Government  to  agree  to  *  *  *  the 
revision  of  the  Olcott  award  [Orinoco  Steamship  Company's  Case] 
and  the  trial  of  all  these  cases  absolutely  on  their  merits." 

On  January  30,  1905,  Mr.  Bowen,  acting  in  accordance  with  this 
instruction,  asked  the  Venezuelan  Government  to  agree  to  a  rehear- 
ing of  the  case.  On  February  2  the  Venezuelan  minister  for  foreign 
tLttnirs  replied  as  follows: 

•  •  •  As  to  the  revision  of  the  award  of  Mr.  Olcott,  although  It  is  not 
known  that  any  protest  about  the  matter  has  been  made  by  him,  the  case,  in  the 
opinion  of  the  Federal  Executive,  would  be  of  such  gravity,  if  it  were  made, 
that  in  its  judgment  all  the  protocols  would  be  annulled  which  your  excellency 
signed  In  Washington  in  the  name  and  as  the  representative  of  Veuezuela. 
<8ee  inclosnres  with  Bowen's  dispatch  No.  385,  Fel)ruary  5,  1905.) 


•  Nothing  has  been  said  in  regard  to  the  claim  of  the  comi)any  for  $25,000 
as  counsel  fees.  This  item  shared  the  fate  of  the  larger  items.  Failure  to 
allow  counsel  fees  could  in  no  case  be  a  ground  for  rehearing.  If  a  rehearing 
Is  granted  the  point  can  of  course  be  raised  again.    See  El  Triunfo  Case. 

ft  It  flbonld  be  observed,  in  considering  the  relative  importance  of  the  items 
In  regard  to  which  the  umpire  clearly  disregarded  the  terms  of  the  protocol, 
In  order  to  decide  whether  or  not  they  justify  a  demand  for  a  rehearing  of 
the  entire  case,  that  the  items  improperly  disallowed  might  well  be  compared 
rather  with  the  amount  which  we  have  seen  was  really  due  the  claimant 
rather  than  with  the  amount  of  its  claim.  On  this  basis  it  appears  that  the 
items  thrown  out  **  in  the  teeth  of  the  protocol "  amounted  to  more  than  a  third 
of  the  entire  claim. 
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To  this  the  Department  responded  March  10,  1905,  No.  242 : 

Tbe  revlBlon  of  the  Olcott  award  could  not  bave  tbe  wrioua  consequencea 
snpposed  In  the  note  of  tbe  minister  of  Febmary  2  to  jon.  Tbe  protocol  for 
tlie  rerlslon  of  tbat  award  would  be  so  drawn  tliat  the  actloa  of  the  rertewlng 
tribniml  would  have  no  effect  on  the  prevlouB  protocol  and  awards.  It  wonld 
bave  tbe  effect,  bowever — and  tbla  tbe  D^urtment  88k» — tbat  tbe  tribunal 
might  fairly  and  fully  recoualder  the  whole  case  and  render  to  Mr.  Olcott  tbat 
Justice  which  appeara  to  have  been  denied  by  the  award  glv«i  nnder  the  pre- 
Tiona  protocol. 

This  was  conununicated  to  the  Venezuelan  Goremment  by  Mr. 
Bowen  March  19,  1905.  To  this  the  Venezuelan  Government  re- 
spcsided  in  general  that  there  were  "  no  pending  questions  "  between 
it  and  the  United  States,  and  remarked  specifically  in  regard  to  the 
Orinoco  Steam^ip  Case  that  "  one  of  the  matters  which  is  treated 
by  his  excellency  Mr.  Hay  is  found  contained  in  those  decisions 
[namely,  the  decisions  of  the  mixed  commission  under  the  protocol 
of  1903],  which  is  the  same  as  if  we  should  say  that  it  has  already 
the  potency  of  things  adjudicated,  and  because  the  Venezuelan  Gov- 
ernment would  consider  it  as  an  offense  to  the  honor  of  the  Dut<Ji 
nation  and  of  the  Dutch  umpire,  Mr.  Harry  Barge,  who  decided  the 
Olcott  claim,  acquiescence  could  not  be  given  to  such  an  unseasonable 
request,  without  failing  in  the  respect  which  is  due  to  that  which 
has  been  agreed  upon,  and  it  would  he  at  the  same  time  even  a  reason 
for  believing  that  not  even  a  new  agreement,  judgment,  or  arbitration 
could  be  executed."  * 

Here  the  case  rests.  It  is  recommended  that  it  now  be  taken  up 
and  pushed  to  a  satisfactory  conclusion. 

•  In  bis  message  to  Congreaa  In  1905  President  Castro,  referring  to  the  re- 
quest for  a  resubmission  iu  this  cat*e.  eald;  "The  GoremmenI  of  Venezuela 
could  not  aiiree  to  this,  as  tbe  sovereignty  and  Independence  of  the  nation  would 
be  Impaired  thereby."     (Message,  p.  15.) 
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MEMORANDUM. 


(Mat  24,  1906  (December  8,  1906).) 

The  controversy  of  the  United  States  and  Venezuela  Company 
with  the  Venezuelan  Government  relates  to  certain  property  rights 
claimed  by  the  company  in  Venezuela,  namely,  (1)  an  asphalt  mine 
called  "  I  nciarte  "  and  (2)  a  concession  for  the  building  and  opera- 
tion of  a  railroad  in  Venezuela  in  connection  with  the  mine. 

The  following  is  a  statement  of  what  would  appear  to  be  the 
essential  facts  in  the  case  as  it  is  presented  to  the  Department  by  the 
company : 

A  definitive  title  to  the  asphalt  mine  in  question  was  granted  by 
General  Castro  on  June  18,  1900,  to  a  Dr.  Pedro  Guzman,  of  Mara- 
caibo,  Venezuela,  said  mine  being  located  some  70  miles  west  of  that 
city.    The  wording  of  this  title  is  as  follows : 

It  is  now  decreed  in  favor  of  Citizen  Doctor  Pedro  Guzman,  liiH  beirs  or 
amigiis,  the  mineral  concession  of  300  hectares  named'  '*  Ynciarte/'  situated  in 
the  municipality  Chiquinquira,  district  of  Maracaibo,  In  the  State  of  Maracaibo, 
reference  to  which  is  made  in  the  record  of  title  No.  84.  The  present  title  will 
t>e  protocoled  in  the  office  of  the  register  where  is  situated  the  concession,  and 
will  give  the  right  to  the  concessionnaire  and  his  successors  in  perpetuity  for  the 
use  and  enjoyment  of  said  mineral  property  in  compliance  with  the  conditions 
determined  in  the  Code  of  Mines. 

General  Castro  was.,  at  the  date  of  the  panting  of  the  title,  the 
supreme  head  of  the  Republic,  and  his  action  in  wanting  said  title 
was  taken  under  his  authority  as  such  supreme  head,  and  also  by 
virtue  of  the  Venezuelan  mining  laws  then  m  force. 

Doctor  Guzman,  on  February  5,  1901,  sold  the  mine  for  $25,000  to 
GecMTge  W.  Crichfield,  a  citizen  of  the  United  States,  who  was  acting 
as  the  agent  of  a  syndicate  composed  of  American  citizens,  afterwards 
incorporated  (June  12,  1901)  in  New  Jersey  under  the  title  of  the 
**  United  States  and  Venezuela  Company,"  which  had  been  formed 
for  this  specific  purpose.  The  sale  was  recorded  on  the  date  thereof 
in  the  public  register  at  Maracaibo,  and  later,  on  March  22,  1901,  it 
was  also  placed  on  record  in  the  ministry  of  fomento. 

It  furtiier  appears  that  an  escrow  agreement  was  entered  into  be- 
tween the  agent,  Crichfield,  and  Doctor  Guzman  whereby  in  pur- 
chasing the  mine  the  company  was  not  obligated  to  take  title  and 
pay  the  purchase  money  except  upon  certain  condition,  to  wit,  the 
g^nting  by  the  Venezuelan  Government  to  Crichfield  of  a  conces- 
sion for  the  building  and  operation  of  a  railroad.  It  is  further 
alleged  in  this  connection  that  President  Castro  was  advised  that 
tiie  consummation  of  the  purchase  of  the  mine  was  conditioned  upon 
the  grant  of  the  said  railroad  concession.  The  contract  or  conces- 
sion for  a  railroad  was  granted  b^  President  Castro  through  his 
authorized  agent,  the  Venezuelan  mmister  of  public  works,  on  April 
20,  1901. 

95 
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Certain  conditions  specified  in  the  contract  are  as  follow^: 

1.  The  grantee  was  granted  immunity  from  all  national  taxes  or 
contributions,  with  the  exception  of  certain  stamp  fees  and  mining 
dues.    On  this  point  article  12  of  the  concession  reads  as  follows: 

Neither  this  enterprise  nor  the  products  of  its  mines  can  he  burdened  with 
any  kind  of  national  taxes  or  contrihutionSf  except  stamp  fees  levied  by  the 
department  of  public  instruction  and  the  dues  prescribed  by  the  note  eiistino 
law  relating  to  mines, 

2.  The  grantee  was  also  immune  from  all  import  duties  on  mate- 
rial, etc.,  required  in  the  construction  of  the  railroad  and  the  opera- 
tion of  the  mines  and  the  refining  and  transporting  of  the  products 
of  the  mines.    Articles  13  and  14  provide : 

The  contractor  is  allowed  to  enter  free  of  import  duties  and  free  of  any  otlier 
tax,  through  the  custom-house  of  Maracaibo,  all  the  material  for  the  constmc- 
tlon  of  the  railroad,  rolling  stock,  tools,  machinery  and  all  other  things  re- 
quired for  the  working  of  the  mines  and  the  refining  and  transportation  of  their 
products.  It  is  understood  that  every  importation  will  have  f^  entry  and  for 
that  purpose  a  copy  of  the  original  order  must  be  presented  in  order  to  obtain  a 
permit  as  established  by  the  rules  and  regulations  relating  to  these  matters. 

Likewise  the  contractor  has  the  right  of  importing  free  of  duties  and  of  any 
other  sort  of  tax,  the  steamers,  launches,  lighters,  boats,  with  all  their  accesso- 
ries, hoops,  and  shooks,  boards  for  boxing,  iron  nails,  machinery  for  manu- 
facturing barrels  or  boxes,  also  paper  and  envelopes,  printed  or  lithographed, 
blank  books  and  all  other  stationery  for  the  exclusive  use  of  the  company,  all 
the  legal  formalities  prescribed  by  the  rules  and  regulations  of  the  law  on  this 
matter  being  complied  with. 

3.  The  construction  of  the  railroad  was  to  begin  within  six  months 
from  the  date  of  concession  and  it  was  to  be  completed  within  one 
year  after  commencement.    Article  15  provides: 

The  contractor  will  begin  working  on  the  construction  of  the  railroad  within 
six  months  (or  before  if  he  so  desires),  due  presentation  and  acceptance  of  the 
plans  of  the  railroad  having  taken  place:  the  time  to  count  from  the  date  of 
approval  of  this  contract:  and  shall  finish  the  work  one  year  after  having  com- 
menced same. 

4.  The  concession  was  for  the  period  of  fifty  years.  Article  18 
provides  : 

This  contract  slinll  hold  good  for  fifty  years  from  this  date,  after  which 
time  the  railroad  with  rolling  stock  and  all  other  appurtenances  will  be  turned 
over,  in  good  condition,  to  the  government. 

The  United  States  and  Venezuela  Company  became  domiciled  in 
Venezuela  on  August  1,  1901,  and  on  January  2,  1902,  Crichfield 
transferred  to  it  the  railroad  concession  and  mine,  said  transfer  being 
approved  by  the  Venezuelan  Government  on  January  30,  1902.  The 
company  then  issued  $1,000,000  of  stock  and  $500,000  of  mortgage 
bonas  to  secure  funds  to  build  the  railroad,  etc. 

The  company  sets  forth  on  pages  4-7  of  its  original  petition,  dated 
January  6, 1905,  the  steps  which  it  took  pursuant  to  this  grant,  and  in 
its  supplemental  petition,  dat^d  April  2, 1906,  the  specific  things  done 
and  tne  money  outlay  attendant  tnereon  were  briefly  set  out,  as  fol- 
lows : 

Under  this  concession  your  i>etitioner  has  expended  about  $600,000  In  gold, 
has  canalized  the  rivers  and  made  them  navigable,  cleared  the  forests,  con- 
structed and  operated  the  railroad,  and  built  and  put  in  operation  a  large  min- 
ing and  refining  plant  furnishing  steady  employment  to  about  1,000  Venesuelans. 

For  some  time  after  the  completion  and  operation  of  the  properties 
the  company  enjoyed  the  privileges  and  immunities  granted  oy  the 
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contracts.  Later,  however,  the  Venezuelan  Government  imposed  cer- 
tain new  taxes — (1)  an  increased  hectare  and  exploitation  tax  and 
(2)  new  export  and  import  duties.  These  taxes  are  alleged  by  the 
company  was  only  liable  for  stamp  fees  and  such  dues  as  wefe  pre- 
On  this  point  it  is  shown  that  under  article  12  of  the  concession  the 
oompanv  was  only  liable  for  stamp  fees  and  such  duties  as  were  pre- 
scribed by  the  mining  laws  in  force  at  the  time  of  the  grant,  and  that 
the  only  tax  then  existing  was  a  hectare  tax  of  10  cents  per  annum 
on  each  hectare  of  the  mine.  The  mining  law  of  1901  provided  in 
article  00  as  follows: 

AH  minernl  concessions,  whatever  their  nature  may  be,  will  pay  an  annual 
impost  of  fifty  hundreds  of  a  bolivar  (10  cents)  for  every  hectare;  If  they  shall 
be  in  exploitation  will  pay  besides  as  the  only  additional  impost  on  Its  product 
the  following: 

1st.  Mines  of  gold,  platinum,  silver,  and  precious  stones,  one-half  per  cent  on 
the  crude  product  of  the  mine. 

2d.  Mines  of  copper  and  other  materials,  and  also  of  coal,  asphalt,  talco,  pe- 
troleum, and  J!  11  others  not  named  here  will  only  pay  the  said  impost  of  fifty 
hundreds  of  a  bolivar  annually  for  every  hectare,  without  any  other  Impbst  or 
taxes  on  its  products. 

On  January  23,  1904,  a  new  mining  code  was  adopted.  Article 
96  of  this  code  reads  as  follows : 

Every  mineral  concession  whether  of  bed  or  of  vein  whatever  may  be  its 
nature  will  pay  as  an  Impost  of  mines  2  Iwllvares  (40  cents)  annually  for  each 
het'tare.  whether  the  superficial  area  of  the  mine  pertains  to  the  nation  or  to 
imiividunl.  and  If  the  mine  should  be  In  exploitation  It  will  pay  in  addition 
thereto  3  per  cent  on  the  gross  product  of  the  mine. 

That  is  to  say,  according  to  this  law  the  hectare  tax  was  raised 
from  10  cents  per  hactare  to  40  cents  per  hectare.  On  the  300  hectares 
of  the  Ynciarte  mine  this  would  amount  to  $120  instead  of  the  $80 
exacted  under  the  mining  law  of  1901. 

The  new  law  also  added  an  exploitation  tax  of  3  per  cent  on  the 
gross  product  of  the  mine,  which,  being  transposed  into  dollars  and 
cents,  amoimted,  according  to  the  arbitrary  valuation  of  $20  per  ton 
fixed  by  the  Government,  to  60  cents  per  ton — although,  as  noted 
in  the  replv  of  the  Venezuelan  Grovemment  to  a  petition  of  the  com- 
pany dateci  January  7,  1905  (see  p.  123  of  this  memorandum),  the 
Government,  in  response  to  the  protest  of  the  company  against  the 
arbitrary  and  unjust  valuation  of  $20  per  ton,  reduced  the  valuation 
to  $16  per  ton. 

By  an  executive  decree  relating  to  mines,  dated  June  21,  1904, 
other  taxes  were  added  which,  according  to  petitioner,  are  not  only 
in  contravention  to  its  rights  under  the  Cnchfield  concession,  but 
are  illegal  even  according  to  the  Venezuelan  constitution,  since  they 
are  promulgated  by  the  executive  and  not  passed  upon  by  the  legisla- 
tive department.    Article  3  of  this  decree  reads  as  follows: 

Everj*  ton  of  asphalt  •  •  •  exported  through  the  costomB-honse  of  the 
republic  will  pay  in  addition  to  the  imi)osts  and  Ones  which  are  indicated  by 
tbe  CVtde  of  Minefi,  4  bollvares  (80  cents)  as  export  duties.  There  remains 
exolnded  from  this  duty  the  asphalt  and  other  substances  above  expressed 
whirb  they  export  In  virtue  of  contracts  celebrated  by  the  National  Govem- 
ment.  and  already  approved  by  the  Conforess  of  the  republic*  and  those  which 
In  future  may  be  celebrated  by  the  Federal  Executive  in  virtue  of  this  resolu- 
tion, because  in  this  case  the  individual  or  companies  will  pay  the  duties  which 
may  be  deslfniated  In  their  respective  contracts. 

.m'iftS— 8.  Doc.  413,  eO-1 7 


98  WB0NQ6  DONE  AMEBIC  AN   CITIZENS  BY  VENBZXnSLA. 

According  to  this  decree,  therefore,  an  export  tax  of  80  cents  per 
ton  was  adoed  to  the  other  charges  imposed  upon  the  products  of  the 
petitioner's  mine. 

The  Government  further  added  to  the  burdens  imposed  upon  the 
company  by  imposing  the  regular  importation  taxes  on  certain  bags 
and  other  articles  imported  by  the  company  for  use  at  the  mine  and 
on  the  railroad  for  the  packing  and  shipping  of  asphalt. 

It  will  thus  be  seen  that  in  spite  or  the  fact  that  the  concession 
provides  that  "  neither  this  enterprise  nor  the  products  of  its  mines 
can  be  burdened  with  any  kind  of  national  taxes  or  contributions, 
except  stamp  fees  levied  by  the  department  of  public  instruction, 
and  the  dues  prescribed  by  the  now  existing  law  relating  to  mines, 
and  in  spite  of  the  fact  that  the  then  existing  law  relating  to  mines 
merely  imposed  a  hectare  tax  of  10  cents  per  hectare,  or  ^0  in  all, 
upon  the  petitioner's  mine,  the  Government,  according  to  the  provi- 
sions of  the  new  code  of  1904,  was  now  authorized  to  levy:  First,  a 
hectare  tax  of  40  cents  per  hectare,  or  $120;  second,  an  exploitation 
tax  of  3  per  cent  on  the  gross  product  of  the  mine,  or  60  cents  per  ton; 
third,  an  exportation  tax  of  80  cents  per  ton ;  fourth,  regular  import 
duties  upon  all  bags  and  other  material  imported  for  use  in  the  mine 
or  on  the  railroad  in  connection  with  the  operations  of  the  company. 

But  this  is  not  all.  Article  4  of  the  executive  decree  of  June  21, 
1904,  already  referred  to,  goes  on  to  provide  as  follows : 

In  the  future  the  mines  of  asphalt  ♦  ♦  ♦  will  be  authorized  Dy  special 
contracts  which  will  be  celebrated  by  the  Federal  Executive,  and  in  which  they 
will  stii)ulate  the  duties  which  the  contractors  shall  pay,  and  the  utilities  which 
the  nationa^  treasury  shall  obtain  from  their  exploitation,  it  being  established 
from  this  date  that  tliese  contractors  must  pay  as  a  minimum  to  tlie  Government 
of  the  Kepublic  25  per  cent  of  the  net  product  of  the  exploitation  of  said  mines. 
The  contracts  to  which  the  present  article  refers  will  be  considered  as  si)ecial 
titles  to  mines,  and  consequently  will  not  have  to  be  submitted  in  the  future  to 
the  consideration  of  the  National  Congress. 

It  will  be  seen  that  this  article  provides  for  indefinite  taxation 
regulated  by  special  contract  in  the  case  of  all  asphalt  mines  author- 
ized "  in  the  future."  The  petitioner  points  out  that  if,  as  the  Gov- 
ernment contends,  the  company's  mining  concession  is  invalid  it 
falls  within  the  purview  of  this  article,  and  the  company  must  nego- 
tiate terms  with  the  Government  through  a  "  special  contract,''  the 
only  definite  assurance  in  regard  to  the  terms  of  this  contract  being 
that  its  terms  must  provide  for  a  minimum  tax  of  25  per  cent  on  the 
net  product  of  the  exploitation  of  the  mine. 

As  a  matter  of  fact,  the  Venezuelan  Government  has  assessed  the 
taxes  and  duties  specified  in  the  foregoing  provisions  of  the  mining 
code  and  the  Executive  decree  of  1904,  with  the  exception  of  the  25 
per  cent  or  upward  exploitation  tax  provided  for  in  article  4  of  the 
Executive  decree  of  June  21.  No  steps  appear  to  have  been  taken  on 
the  part  of  the  Government  to  enforce  this  provision  of  the  decree  so 
far  as  the  petitioning  company  is  concerneci. 

The  company  ro^sisted  the  imposition  of  these  taxes  and  peti- 
tioned the  Venezuelan  Government,  claiming  exemption  under  the 
privileges  and  immunities  granted  by  its  railroad  concession,  hereto- 
fore set  out. 

From  the  documents  cited  by  the  company  and  set  out  in  their 
supplemental  petition  (p.  8  et  seq.)  it  appears  that,  in  answer  to  the 


WB0NQ8  DONE  AMERIOAK   CITIZENS  BY  VENEZUELA.  99 

petition  of  the  company,  the  Venezuelan  Government,  on  October 
22,  1904,  published  a  resolution  in  the  Official  Gazette  reading  as 
follows : 

There  has  \yeen  considered  the  petition  directed  to  this  ministry  by  Sefior 
David  Fleming,  resident  of  the  State  of  Zulia,  and  an  attorney  In  fact  of  the 
United  States  and  Venezuela  Company,  in  which  he  asks  that  the  National 
Government  malie  a  declaration  that  not  only  the  mine  which  is  to-day  the 
property  of  the  company,  named  Ynciarte,  and  situated  in  the  said  State,  but 
also  the  asphalt  which  from  it  is  exported,  shall  not  pay  the  duties  indicated 
by  the  resolution  regulating  the  said  mineral,  but  only  on  the  superficial  area 
as  established  by  the  anterior  law  regarding  the  matter,  in  accordance  with 
the  twelfth  article  of  the  contract  celebrated  on  the  20th  of  April,  1901, 
for  the  establishment  of  a  steam  tramway  destined  to  the  exploitation  of  the 
said  mine  by  the  ministry  of  public  works  and  Mr.  George  W.  Crichfield,  and 
of  which  the  said  comi)any  is  assignee.  The  Citizen  Pro>-i8lonal  President  of 
the  Republic,  in  view  that  according  to  the  constitutional  disposition  the  said 
contract  has  not  been  approved  by  the  National  Congress,  and  that  conse- 
quently the  petition  touches  on  a  iioint  of  right  to  which  It  does  not  cor- 
resiK»nd  to  the  federal  executive  to  resolve,  orders  the  return  to  the  said 
FleiDlng  of  the  petition  to  which  reference  is  made. 

Also  on  October  21,  1904,  the  Venezuela  Government  issued  a 
decree  relating  to  mines,  which  reads  as  follows: 

In  consideration  that  article  127  of  the  present  code  of  mines  prescribes 
that  those  mineral  concessions  which  are  encountered  in  vigor  on  the  date 
of  the  promulgation  of  said  law  remain  confirmed,  adapted,  and  submitted  to 
the  prescriptions  which  it  establishes,  and  that  to-day  there  has  transpired 
six  months  since  the  19th  of  April  of  the  present  year,  without  which  certahi 
owners  of  mines  having  satisfied  the  Imports  to  which  they  are  obligated; 
the  Citizens  Provisional  President  of  the  Republic  In  harmony  with  the 
prencrlptlons  of  the  only  paragraph  article  63  of  the  said  code,  declares 
extinct  the  mineral  concessions  whose  proprietors  have  not  paid  the  Im- 
posts referred  to.  Those  mines  whose  Imposts  have  been  satisfied  according 
to  said  legal  disix>sition  will  continue  in  all  their  force  and  vigor.  In  a 
separate  resolution  will  be  published  the  list  of  those  concessions  which  have 
fsUen  In  the  penalty  of  extinction. 

The  new  taxes  referred  to  in  the  foregoing  resolution  and  decree 
were  never  paid  by  the  company,  and  protest  was  made  on  December 
21,  1904,  against  such  taxes — at  the  same  time  payment  being  ten- 
dered of  the  old  hectare  and  3  per  cent  taxes.  The  Venezuelan  Gov- 
ernment, in  a  decree  dated  January  7,  1905,  replied  to  the  petition  in 
the  following  terms : 

There  has  been  considered  in  the  cabinet  the  i)etitlon  which  under  date  of 
I>eceniber  2l8t  ult,  you  directed  to  this  Ministry  expressing  that  notwithstand- 
ing that  you  are  impressed  with  the  Intimate  conviction  tluit  the  coni]>any 
which  you  represent  is  not  obligated  to  pay  the  imposts  established  by  the  code 
of  mines  in  existence,  and  by  the  resolution  dictated  on  the  21st  of  .Tune  of  the 
past  year,  that  you  have  ordained  the  payment  of  these  lmiK>sts  on  tlie  sui)er- 
fiolal  area  and  also  the  3  per  cent  on  the  gross  product  of  the  mine  Ynciarte, 
without  reduction  or  waiving  of  those  rights  alleged  by  you  In  anterior  repre- 
sentations and  with  the  sole  object  to  avoid  damages  to  the  company.  You  add 
that  you  have  sent  the  receipts  for  the  imposts  on  the  superficial  area  until 
the  18tb  of  December,  1004,  and  that  you  do  not  do  the  same  thing  with  the 
imfmrts  of  3  per  cent  on  the  exploitation  because  of  exi)ecting  that  the  National 
<;ovemment  will  ordain  a  liquidation  which  will  fix  the  value  of  the  asphalt, 
because  the  company  can  not  accept  the  estimate  in  regard  to  the  matter  made 
bj  the  administrator  of  the  custom-house  of  Maracaibo.  The  Federal  Executive 
resolved  that  this  department  should  not  accept  the  receipts  of  the  payments 
made  by  the  company  which  you  represent,  meanwhile  that  you  declare  that 
you  do  not  believe  it  owes  said  sum,  and  that  the  payment  is  made  only  in  order 
to  avoid  damages,  and  under  these  conditions  the  (Tovemment  can  not  receive  any 
sam  whatever  unless  the  company  has  no  inconvenience  in  submitting  Itself  in 
everything  to  the  disposition  of  the  code  of  mines  governing  to-day  and  the 
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resolution  regulatinji:  the  matter  of  asphalt,  petroleum,  etc.,  and  In  virtue  of 
this  we  return  to  you  annexed  to  this  note  the  receipt  of  payment  of  imposts  on 
the  superficial  jirea  made  by  you  up  to  the  ISth  of  December  last. 

With  respect  to  the  asphnlt  which  corresponds  to  the  National  Government 
on  acM'ount  of  the  3  per  cent  on  the  jn'oss  product  of  the  mine,  the  Federal 
Executive,  believing  the  i)etition  made  by  you  is  of  justice,  has  resolved  to  ac- 
cede to  the  petition  reducing  the  price  of  each  ton  to  the  sum  of  80  bollvares. 

Later,  on  Januaiy  19, 1905,  another  petition  having  been  presented 
by  the  company,  the  Venezuelan  Government  issued  a  decree  dated 
February  7,  1905,  ratifying  the  resolution  of  October  22,  1904,  and 
reaffirming  its  attitude  in  the  matter  as  set  out  in  its  decree  of  January 
7, 1905,  and  replying  also  to  the  petition  of  January  19,  1905,  as  fol- 
lows : 

♦  ♦  *  Whereas,  by  reason  of  your  i)etition  referred  to,  the  controversy 
which  has  arisen  between  your  company  and  the  Federal  Executive  as  to  the 
grounds  of  the  resolution  made  by  this  department  on  the  21  st  day  of  June, 
3904,  btiing  still  open,  a  controversy  which  the  (Joveniment  believes  to  have 
been  disposer!  of  by  the  communication  addressed  to  you  as  attorney  In  fact  of 
the  "  I'nited  iStates  and  Venezuela  Company  " — the  Federal  Executive  deems  It 
useless  to  continue  the  discussion  on  administrative  lines,  and  leaves  you  at 
liberty  to  apply  to  the  courts  of  justice  in  Venezuela  for  the  decision  of  the 
matter  of  law  which  you  refer,  without  prejudice  to  the  company  continuing 
the  exploitation  and  exportation  of  asphalt  as  it  has  been  doing  up  to  the  present 
time,  until  the  matter  of  law  be  dtn-ided,  the  treasury  department  continuing  Its 
right,  until  such  time,  to  collect  such  duties  as  the  company  may  have  become 
obligated  to  pay. 

The  company  alleges  that  these  acts  of  the  Venezuelan  Government 
necessitated  the  stopping  of  all  operations  about  January  20,  1905, 
at  which  time  they  had  on  hand  some  4,000  tons  of  asphalt  ready  for 
shipment,  and  that  thereafter  no  operations  were  undertaken.  The 
company  was  notified,  however,  on  or  about  February  13,  1905,  that 
the  Venezuelan  Government  would  permit  the  shipment  of  the  4,000 
tons  of  asphalt — the  question  as  to  taxes  to  be  adjusted  later — and 
that  the  company  took  advantage  of  the  offer  and  shipped  the  asphalt. 

On  November  3,  1905,  a  demand  was  made  on  the  company  by  the 
Venezuelan  Government,  through  its  collector  of  customs  at  Mara- 
caibo,  for  the  hectare  and  other  taxes  due  and  unpaid  as  follows: 
One  thousand  and  seventy-five  bolivares,  hectare  taxes  to  August  19, 
1905;  75,514.70  bolivares,  for  export  and  other  taxes — or,  in  all,  about 
$15,000  in  gold.     These  taxes  have  not  been  paid  by  the  company. 

The  history  of  the  relations  of  the  company  and  the  Venezuelan 
Government  from  August  19,  1905,  until  July  20,  1906,  may  be 
passed  over  as  comparatively  unimportant. 

On  July  20,  1906,  instructions  were  sent  to  the  agent  of  the  com- 
pany in  Venezuela  directing  him  to  prepare  200  tons  of  crude  asphalt 
for  shipment.  On  August  24,  1906,  Mr.  Fleming  applied  to  the 
collector  of  the  port  of  Maracaibo,  Quintero  Rajas,  a  brother-in-law 
of  General  Castro,  for  permission  to  load  asphalt,  offering  to  pay 
dues  as  per  the  present  law  under  protest  and  referring  to  uie  claim 
of  the  petitioner  to  exemption  under  the  Crichfield  concession. 

On  August  25  the  collector  announced  that  the  company  might 
ship  without  depositing  the  amount  of  duties;  that  an  account  of 
the  duties  would  be  kept,  and  the  amounts  falling  due  would  be 
added  to  the  75,514.70  bolivares  above  referred  to  already  claimed 
by  the  Government — all  this  to  be  subject  to  the  final  adjustment  of 
the  respective  claims  of  the  Government  and  the  company. 
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One  hundred  and  seventy  tons  of  crude  asphalt  were  prepared 
and  shipped  September  7 ,  1906,  under  the  terms  of  this  modus 
vivendi. 

On  September  22  and  October  6,  1906,  the  company  shipped  two 
consignments  of  10,000  sacks  each.  These  shipments  of  sacks,  20,000 
in  all,  have  arrived  in  Venezuela  and  are  now  held  in  the  custom- 
house pending  the  payment  of  the  regular  import  duties.  The 
representative  of  the  company  has  duly  requested  that  the  sacks  be 
admitted  free  of  duty  under  the  Crichfield  contract,  but  this  request 
has  been  refused. 

The  company  is  not  able  to  state  at  present  (December  8)  whether 
or  not  any  action  has  been  taken  by  the  Venezuelan  Government  or 
any  statement  of  the  position  of  the  Government  made  beyond  the 
mere  refusal  to  release  the  bags  without  the  payment  of  duty. 

The  company  has  been  expending  about  $6,000  a  month  in  keep- 
ing the  property  intact  and  preventing  its  destruction  by  the  natural 
results  of  time  and  the  elements.  The  petitioner  claims  to  have  about 
reached  the  end  of  its  funds  and  to  have  come  to  the  point  where  it 
must  either  abandon  its  property  and  retire  from  Venezuela,  relying 
upon  this  Department  to  prosecute  its  claim  for  damages  against  the 
Government  of  Venezuela  upon  the  theory  that  the  latter  has  abso- 
lutely repudiated  the  contract  and  given  the  petitioner  the  right  to 
rescind  and  claim  damages,  or  it  must  borrow  money  to  pay  the 
current  expenses  of  taking  care  of  the  works,  or  it  must  attempt  to 
run  the  works  and  make  expenses,  in  spite  of  the  fact  that  the  com- 
pany has  no  means  of  knowing  whether  or  not  it  will  be  permitted 
to  export  refined  asphalt  without  the  payment  of  the  export  tax  of 
80  cents  per  ton.  The  company  claims  that  if  this  export  tax  is 
imposed  it  will  not  be  worth  their  while  to  atempt  to  run  the  works. 

The  Department  has  refused  to  advise  the  company  as  to  the 
proper  course  to  be  followed  in  the  premises.  Here  the  case  rests 
for  the  present. 

The  Toundation  for  the  acts  of  the  Venezuelan  Government  in 
imposing  additional  taxes  and  duties  in  contravention  of  the  com- 
pany's railroad  concession  lies  in  the  contention  of  that  Government 
that  the  original  concession  to  Crichfield  by  President  Castro  is  not 
valid^  inasmuch  as  it  has  not  been  approved  by  special  act  of  the 
Venezuelan  Government.  The  company  answers  this  contention  in 
substance  as  follows: 

1.  That  at  the  time  said  concession  was  granted  and  the  company 
accepted  and  performed  its  conditions  within  the  time  limit,  I^resi- 
dent  Castro,  although  nominally  Provisional  President,  was  in  fact 
a  military  dictator  ruling  by  tiis  decree — no  constitution  being  in 
existence  and  the  President  himself  being  the  sole  executive  and 
legislative  authority. 

2.  The  first  Congress  held  after  General  Castro  had  been  named 
as  Provisional  President  ratified  all  his  acts  up  to  that  date,  includ- 
ing the  grant  of  the  company's  concession.  This  act  was  passed  on 
February  25,  1902,  and  was  signed  by  the  President  and  the  vice- 
presidents  and  secretaries  of  the  Congress.  The  pertinent  part  of 
Siis  resolution  reads  as  follows : 

The  Conprefts  of  the  Vnited  States  of  Venezuela.  Hnving  examined  scrupa- 
loaBlj  the  meciwige  which  has  been  sent  by  Citisen-ileneral  (Mpriuno  C^astro, 
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Provisional  President  of  tlie  Republic,  giving  an  account  of  his  labor,  political 
and  administrative: 

Agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citiaen- 
General  Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  Pro- 
visional Presidency  of  the  Republic. 

3.  That  by  the  provisions  of  the  constitution  adopted  after  the 
civil  insurrection  authority  over  mines  is  vested  in  the  executive  and 
not  in  the  legislative  branch  of  the  Government. 

4.  That  Venezuela  is  a  republic  in  name  only,  under  the  terms  of 
the  constitutional  government,  and  is  in  fact  simply  a  dictatorship, 
the  judicial  and  legislative  branches  of  the  Grovemment  being  sub- 
ject to  President  Castro's  will;  and,  therefore,  if  the  Congress  re- 
jected the  company's  concession  it  was  only  the  act  of  the  dictator 
repudiating  his  own  grant. 

The  company  avers  that  it  conformed  to  all  the  obligations 
imposed  by  the  contract  and  made  everything  ready  for  active 
operations  within  the  limit  of  time  ^ranted;  that  relying  upon  the 
Congressional  approval  of  the  President's  acts  further  outlays  were 
made  upon  the  property,  so  that  by  August,  1902,  the  company  was 
manufacturing  and  shipping  the  asphalt  in  accordance  with  its  con- 
cession, and  continued  its  operations  (except  in  1903  for  a  short 
time  during  the  blockade  of  Great  Britain,  Germany,  and  Italy) 
until  about  January  20,*  1905,  when  all  operations  ceased  on  account 
of  the  imposition  or  the  new  taxes^  as  above  set  out. 

With  respect  to  certain  resolutions  introduced  in  the  Venezuelan 
Congress,  having  for  their  object  the  passage  of  a  special  act  ap- 
proving the  concession  panted  by  President  Castro,  the  company 
denies  naving  had  anything  to  do  with  such  demands  and  that  the 
said  resolutions  were  introduced  and  pushed  without  their  knowl- 
edge, consent,  approval,  or  interference  in  any  manner.  The  reso- 
lutions referred  to  were  defeated. 

In  estimating  its  losses,  as  based  upon  expenditures  and  profits, 
the  company  claims  that  it  has  expended  about  $600,000  United 
States  gold  in  all ;  that  only  $5,000  of  this  sum  has  been  expended 
on  the  mine  beyond  the  $25,000  paid  for  the  title,  the  balance  of 
the  $000,000  having  been  used  in  building  and  operating  its  railroad 
properties;  that  by  these  expenditures  tne  mine  and  railroad  con- 
cessions have  now  a  value  of  at  least  $1,500,000  United  States  gold; 
that  the  asphalt  deposit  is  practically  inexhaustible,  the  profits 
therefrom  for  the  year  1904  amounting  to  $84,119.57,  or  over  5.5  per 
cent  of  the  net  capitalization  of  $1,500,000,  and  that  the  mine  is 
capable  of  producing  double  this  amount. 

The  company  sets  forth  the  fact  that,  under  their  long-time  con- 
tracts for  the  delivery  of  asphalt,  Ihey  had  to  give  bonds,  and  not 
being  able  to  deliver  the  asphalt,  they  are  liable  for  heavy  damages 
upon  the^e  bonds. 

With  reference  to  any  judicial  remedy  the  company  might  have 
in  the  courts  of  Venezuela,  it  is  asserted  that  an  attempt  was  made 
to  retain  Venezuelan  lawyers  for  the  purpose  of  bringing  suit,  but 
said  effort  was  abandoned  after  the  company  had  failed  to  secure 
reputable  counsel  and  had  been  advised  of  the  uselessness  of  any 
attempt  to  secure  its  rights  through  legal  processes  in  Venezuelan 
courts.     The  company  alleges  that  it  is  an  impossibility  to  obtain 
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justice  in  these  courts,  for  the  reason  that  the  courts  have  no  power 
to  compel  the  Executive  to  carry  their  decrees  into  eflFect. 

The  Department  has  been  furnished  printed  memorials  setting 
forth  in  detail  the  foregoing  facts.  In  its  summary  of  the  entire 
case  the  company's  petition  says: 

That  by  reason  of  said  facts  the  company's  concession  has  been  revoked, 
reficlndcd,  and  annulled,  and  has  been  made  valueless  by  the  actions  of  the 
Venezuelan  Government  in  the  premises,  and  the  rights,  titles  and  interests, 
privilegeR,  franchises,  and  immunities  granted  to  the  Company  by  said  conces- 
sion of  April  20,  1901,  have  been  destroyed.  That  thereby  the  title  of  the  com- 
pany to  the  said  railroad  and  refining  plant  and  works,  and  in  and  to  the  lands 
occupied  by  the  same,  and  the  easements  appurtenant  thereto  have  been  an- 
nulled, destroyed,  and  confiscated,  for  said  railroad  and  mining  plant  have  been 
built  pursuant  to  the  said  concession  upon  public  lands,  and  if,  as  claimed  by 
the  Venezuelan  Government,  the  said  concession  to  the  company  of  April 
2fi,  1001.  Is  invalid,  then  the  company  had  no  legal  right  or  authority 
to  construct  or  operate  said  railroad,  refining  works,  or  plant  upon  said  public 
lands,  and  by  the  law  of  accretion  the  company  would  have  no  title  thereto  as 
constructed,  and  the  title  to  the  same  would  be  in  the  Venezuelan  Government, 
and  by  reason  thereof  the  comjiany  stands  in  imminent  danger  of  losing  the 
large  sums  of  money  which  the  company  has  invested  in  said  railroad  and  plant, 
and  of  losing  the  entire  value  of  said  enterprise.  The  company  has  duly  per- 
formed all  and  singular  the  covenants  and  conditions  on  its  part  to  be  per- 
formed under  said  concession  of  April  20,  1901,  and  stands  ready  and  willing 
to  continue  in  the  performance  of  the  same,  and  is  anxious  to  continue  its 
operations  thereunder,  but  by  reason  of  the  action  of  the  Venezuelan  Govern- 
ment in  the  premises,  the  company  has  been  unable  to  continue  operations  under 
the  said  concession  and  to  carry  on  its  business  thereunder,  and  has  been  com- 
pelled to  desist  from  all  business  thereunder  and  to  shut  up  and  close  its  re- 
finery, plant,  and  railroad,  and  the  company  has  thereby  suffered  great  loss  and 
damage  amounting  to  over  $2,000,000  in  American  gold. 

On  these  facts  the  company  prays  this  OJovernment  to  bring  the  matter  to  the 
attention  of  the  Venezuelan  Government,  and  requests  that  the  Government  of 
Venezuela  may  be  called  upon  to  live  up  to  and  perform  all  the  covenants  and 
conditions  on  its  part  to  be  performed  under  the  said  concession  bearing  date 
the  20th  day  of  April,  1901,  and  to  pay  to  the  company  the  damages  resulting  from 
the  compulsory  shut  down  of  the  company's  business  since  January  1,  1905,  and 
the  expenses  of  reopening  the  plant,  and  all  damages  in  the  deterioration  of 
the  property,  and  for  loss  of  profits  during  the  year,  and  for  its  liability  to 
subcontractors,  or  in  case  such  relief  is  Impracticable,  then  the  company  be 
granted  by  reason  of  said  breaches  of  said  concession  by  the  Venezuelan  Gov- 
ernment the  relief  of  a  rescission  of  the  concession  and  the  abandonment  of 
the  same  and  of  the  mine  to  the  Venezuelan  Government,  and  the  payment  by 
the  Venezuelan  Government  to  the  company  of  all  damages  thence  arising  and 
the  costs  and  expenses  in  connection  therewith,  amounting  to  the  sum  of 
12.000,000  in  American  gold. 

It  is  also  suggested  in  the  petition  that  the  Department  direct  the 
American  minister  at  Caracas  to  bring  the  matter  to  the  attention 
of  the  Venezuelan  Government  and  to  especially  ask  that  Govern- 
ment whether  the  claims  of  the  petitioning  company  are  disputed  or 
not;  and  if  so,  to  propose  an  arbitration  of  the  questions.  The  com- 
pany expresses  its  desire  that  in  case  an  arbitration  is  provided  for 
The  Hague  Tribunal  be  selected  for  the  purpose. 

THE  CONCESSION   VALID  AND  SUBSISTING. 

From  the  foregoing  statement  of  facts  it  is  apparent  that  the  claim 
of  the  United  States  and  Venezuela  Company  against  Venezuela,  com- 
monly known  as  the  Crichfield  claim,  is  based  upon  the  breach  of  a 
concession. 
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The  Venezuelan  Government  treats  the  concession  as  if  it  had 
never  received  the  sanction  of  the  Legislature  and  as  subject  to  Execu- 
tive action  and  discretion.  This  contention  is,  however,  contrary  to 
fact.  The  concession  bears  date  the  20th  day  of  April,  1901.  It 
provided  that  the  contractor  should  begin  work  within  six  months 
and  finish  the  work  within  one  year  after  having  commenced  the 
same.  The  company  was,  therefore,  obligated  to  b^in  work  by  the 
20th  day  of  October,  1901,  and  to  complete  it  by  October  20,  1902. 
In  order  to  complete  the  work  within  the  prescribed  time  the  com- 
pany was  compelled  to  expend  large  sums  of  money  before  any 
Congress  was  in  session  before  which  the  concession  might  be  sub- 
mitted for  approval.  At  the  first  Congress  held  in  Venezuela  after 
the  making  or  the  contract  the  Congress  passed  the  following  reso- 
lution on  the  25th  day  of  February,  1902: 

The  Ck>ngress  of  tiie  United  States  of  Venezuela.  Having  examined  scrupu- 
lously the  message  which  has  been  sent  by  Citizen-General  Cipriano  Castro, 
Provisional  President  of  the  Republic,  giving  an  account  of  his  labor,  political 
and  administrative: 

Agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen- 
General  Cipriano  ("astro  during  the  period  in  which  he  has  exercised  the  Pro- 
visional Presidency  of  the  Republic. 

The  Congress  would,  therefore,  seem  to  have  approved  the  com- 
pact with  the  claimant  compaii}-  in  exactly  the  same  way  in  which 
it  approved  all  the  other  acts  performed  by  General  Castro  as  mili- 
tary dictator;  and  the  present  claim  of  the  Government  that  the 
approval  was  invalid  because  not  read  three  times,  etc.,  would  seem 
to  be  too  flimsy  to  be  worthy  of  notice.  Moreover,  the  contention 
of  the  company  would  seem  to  be  correct — that  General  Castro  was 
a  military  dictator  at  the  time  the  concession  was  granted;  that  he 
possessed  and  exercised  all  the  powers  of  government;  and  that  his 
acts  were  therefore  binding  upon  the  so-called  constitutional  govern- 
ment which  succeeded  him,  just  as  the  acts  of  a  de  facto  government 
are  binding  upon  the  restored  or  legitimate  government. 

The  fact  that  on  two  separate  occasions  an  attempt  was  made  with- 
out the  authority  or  the  knowledge  of  the  owners  of  the  Crichfield 
concession  to  pass  an  act  specially  validating  the  claim  can  have  no 
importance  in  the  consideration  of  the  case,  for  if  validly  ratified 
the  concession  existed,  and  subsequent  ratification  would  be  unneces- 
sary, if  not  useless,  in  point  of  law.  Its  effect  would  be  moral  rather 
than  legal. 

Moreover,  the  fact  that  the  Government  has  permitted  and  en- 
couraged the  (company  to  go  ahead  and  expend  large  sums  of  money 
both  before  and  after  the  ratification  by  Congress  of  February  25, 
1902,  would  seem  to  raise  an  equitable  estoppel  against  any  question 
as  to  the  technical  legality  of  the  Congressional  approval.  (Michi- 
gan V.  Flint  and  Pere  Marquette  Railroad  Companv,  1801,  89  Mich., 
p.- 481.) 

These  considerations  render  unnecessary  an  examination  of  the 
further  claims  of  the  company,  namely,  that  by  the  provisions  of 
the  constitution  adopted  after  the  civil  war  and  pursuant  to  the  con- 
stitution just  preceding  the  same,  authority  over  mines  is  vested  in 
the  executive  and  not  in  the  legislative  branch  of  the  Government: 
that  Venezuela  in  fact  is  a  republic  in  name  only,  and  that  the  action 
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of  Congress  merely  records  the  will  of  the  Executive,  and  that  the 
failure  to  ratify  on  the  part  of  Confess  merely  indicates  a  repudia- 
tion of  the  concession  on  the  part  of  the  Executive  which  granted  it. 
If  the  concession  was  properly  granted  by  the  Executive,  and  if  the 
concession  so  granted  by  the  Executive  was  sanctioned  by  the  Legis- 
lature, it  follows  that  such  concession  is  valid  and  binding  alike  upon 
Venezuela  and  Crichfield  until  set  aside  in  an  appropriate  legal  pro- 
ceeding; for  it  has  been  held  alike  by  courts  of  last  resort  m  Ven- 
ezuela and  by  courts  of  international  arbitration  that  the  Executive 
alone  mav  not  invalidate  a  concession  conferred  and  ratified  bv  the 
Congress  of  Venezuela.  In  the  decision  of  the  Venezuela  Federal 
court  of  cassation,  under  date  of  March  1,  1906,  it  is  said : 

The  aUegation  tbat  in  distinct  epochs,  and  for  analogous  reasons  of  inexecu- 
tion.  the  insubsistence  of  contracts  of  national  interest  has  been  administra- 
tiTely  declared,  is  of  no  efficacy;  because  as  is  established  by  Article  V  of  the 
Civil  Code  of  1881,  reproduced  in  later  codes,  laws  cannot  be  repealed  (deroga- 
das)  except  by  other  laws,  and  it  is  of  no  use  to  allege  disuse  or  custom,  or 
practice  to  the  contrary,  no  matter  how  ancient  and  universal  they  may  be, 
apiinst  their  observance,  under  which  principle  the  high  Federal  court  rendered 
Its  decision  of  January  4,  1889,  and  of  June  6,  1898,  in  the  respective  suits 
arising  by  the  executive  resolutions  of  August  3.  1887,  and  January  4,  1898. 

And  in  the  cases  of  George  TumbuU,  The  Manoa  Company  (Lim- 
ited), and  The  Orinoco  Company  (Limited)  v.  Venezuela  it  was  held 
squarely  that  a  concession  otherwise  valid  could  not  be  set  aside  by 
Executive  action.  ( Ralston 's  Kept.,  p.  200  et  seq.)  The  concession 
is,  therefore,  to  use  a  technical  expression,  valid  and  subsisting. 

BREACH  OF  THE  CONCESSION. 

The  breach  of  the  terms  of  the  concession  on  the  part  of  the  Gov- 
ernment of  Venezuela  is  as  clear  as  the  validity  of  the  contract  is 
unquestionable. 

The  concession  expressly  provided  (article  12)  that — 

neither  this  enterprise  nor  the  products  of  its  mines  can  be  l»urdened  with  any 
kind  of  national  taxes  or  contributions,  except  stamp  fees  levied  by  the  depart- 
ment of  public  instruction  and  the  dues  prescribed  by  the  now  existing  law 
relating  to  mines. 

Fortunately,  the  terms  of  the  article  are  clear,  and  no  question 
seems  to  arise  as  to  its  construction.  It  means  that  the  properties  of 
the  company  and  the  products  of  its  mine  shall  be  exempt  from  all 
taxes  of  every  description  except,  first,  stamp  fees  levied  by  the  de- 
partment of  public  instruction;  second,  taxes  prescribed  by  the  then 
existing  laws  of  Venezuela. 

As  appears  from  the  statement  of  facts  already  made,  the  Gov- 
ernment of  Venezuela  by  legislative  and  executive  action  has  asserted 
the  right  to  assess  ana  collect  various  new  and  burdensome  taxes 
other  than  those  prescrilwd  by  the  law  existing  at  the  time  the  a)n- 
oession  was  granted.  It  is  not  suggested  that  these  taxes  are  stamp 
taxes  levied  by  the  department  or  public  instruction  or  that  they 
•re  not  different  both  in  degree  and  in  kind  from  the  taxes  due  under 
the  law  as  it  existed  at  the  time  the  concession  was  granted.  In  fact, 
it  is  not  contended  apparently  by  the  Venezuelan  Government  that 
these  taxes  are  justified  by  the  terms  of  the  contract.  On  the  con- 
trary, the  Government  asserts  the  right  to  levy  these  taxes  because 
it  denies  the  validity  of  the  contract. 
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The  doubtful  and  perplexing  questions  which  so  frequently  arise 
in  regard  to  the  construction  of  a  contract  to  exempt  from  taxation 
do  not  arise  in  this  case.  It  is  admitted  on  all  sides  that  the  present 
Venezuelan  law  imposes  taxes  upon  the  company  in  contravention 
of  the  comjDany's  concession. 

Neither  is  it  necessary  to  discuss  the  question  as  to  whether  or 
not  public  policy  should,  permit  a  state  or  nation  to  bargain  away 
its  taxing  power.  In  spite  of  vigorous  opinions  to  the  contrary, 
expressed  in  numerous  dissenting  opinions,  it  is  well  established  in 
the  United  States  that  such  a  contract  as  we  have  in  this  case,  pro- 
viding for  exemption  from  taxation  and  limiting  the  amount  thereof, 
is  valid  when  entered  into  by  one  of  the  States  of  our  Union,  and 
relief  will  be  ^ven  in  the  Federal  courts  against  the  imposition  of 
taxes  in  violation  of  such  a  contract.  Presumably  this  is  also  in  ac- 
cordance with  the  views  of  public  policy  which  obtain  in  Venezuela, 
for  it  has  nowhere  been  suggested  by  the  Venezuelan  Grovemment 
that  the  terms  of  the  Crichfield  concession  guaranteeing  exemption 
from  taxation  to  the  company  were  void  as  against  public  policy.  As 
has  been  said  before,  the  position  of  the  Venezuelan  Grovemment  is 
not  that  the  contract  permits  taxation  or  that  the  clauses  in  the  con- 
tract forbidding  taxation  are  void  as  against  public  policy,  but  that 
the  entire  concession  is  void  because  not  ratified  by  the  legislative 
department  of  the  Government.  We  are  relieved,  therefore,  of  any 
further  discussion  of  these  points. 

We  have,  then,  a  clear  case  of  a  valid  and  subsisting  contract  and 
a  breach  of  that  contract  on  the  part  of  the  Government  of  Vene- 
zuela. Again,  we  have  a  case  in  which  the  breach  of  the  contract 
on  the  part  of  the  Venezuelan  Government  is  of  such  a  nature  as  to 
justify  the  company  in  abandoning  its  works  to  the  Government  and 
seeking  its  remedy  by  way  of  rescission  and  damages. 

If  it  be  said  that  the  article  forbidding  the  taxation  of  the  com- 
pany by  the  Government  was  but  one  of  .the  articles  of  the  concession 
and  that  the  taxes  imposed  by  the  Government,  even  though  they 
he  in  violation  of  the  contract,  do  not  justify  rescission,  the  answer 
is  threefold. 

In  the  first  place,  it  is  confidently  maintained  by  the  company 
that  the  mine  can  not  be  worked  at  a  profit  if  the  taxes  imposed  upon 
the  company  be  paid,  and  that  the  taxes  are  in  fact  so  heavy  as  to 
amount  to  a  substantial  destruction  of  the  value  of  the  franchise, 
and  therefore  a  justification  for  rescission.  While  the  petitioner  has 
adduced  no  evidence  before  the  Department  to  substantiate  this  posi- 
tion, the  fact  that  the  petitioner  is  willing  to  abandon  an  enterprise 
in  which  it  has  invested  over  $600,000,  and  which  at  the  time  of  the 
imposition  of  the  taxes  showed  a  profit  of  about  5  per  cent  upon  a 
capitalization  of  "$1,500,000,  is  persuasive  evidence  that  this  conten- 
tion is  correct. 

In  the  second  place,  it  is  hardly  necessary  to  recur  to  Chief  Justice 
Marshall's  famous  holding  that  the  right  to  tax  necessarily  involves 
the  right  to  destroy.  (McCulloch  v.  Maryland,  1819,  4  'WTieat,  316, 
431.)  Even  if  it  be  true  that  the  taxes  at  present  levied  against  the 
company  could  be  paid  and  the  business  still  continued  at  a  profit, 
there  is  no  reason  to  believe  that  other  legislative  enactments  and 
other  Executive  decrees  would  not  raise  the  tax  to  a  point  where  ruin 
and  bankruptcy  would  overwhelm  the  company.     Once  admit  the 
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ri|rht  to  tax  beyond  the  amount  specifically  provided  for  in  the  con- 
cession, and  there  is  no  limit  to  the  amount  of  the  taxation.  If  taxa- 
tion rests  in  the  discretion  of  the  Executive  or  the  Le^slature  of 
Venezuela,  it  may  only  cease  with  the  destruction  and  confiscation 
of  the  entire  subject-matter.  If  it  be  true  in  any  country  that  the 
right  to  tax  is  in  legal  theory  the  right  to  destroy,  it  is  especially 
true  in  Venezuela,  and  the  petitioning  company  alleges  that  it  was 
in  view  of  the  peculiar  conaitions  existing  m  Venezuela  that  article 
12  of  the  concession  was  drawn,  and  that  the  article  as  at  present 
worded  was  conceded  with  the  greatest  reluctance  on  the  part  of 
Venezuela  and  only  after  the  concessionnaire  had  refused  to  invest 
his  money  in  the  concession  without  an  absolute  guaranty  against  a 
higher  rate  of  taxation  than  that  provided  for  under  the  then  existing 
laws  of  the  country. 

Moreover,  it  is  to  be  noted  that  the  same  line  of  argument  which 
would  justify  Venezuela  in  imposing  the  increased  hectare  tax  or 
exploitation  tax  and  the  export  and  import  duties  would  also  justify 
Venezuela  in  proceeding  to  the  collection  of  the  tax  of  25  per  cent 
upon  the  net  proceeds  of  the  mine  as  provided  for  in  the  Executive 
decree  of  June  21, 1904  (supra,  p.  121).  Although  no  actual  attempt 
has  been  made  to  enforce  this  provision  against  the  company,  its  en- 
forcement would  seem  to  be  the  natural  and  probable  consequence 
of  the  payment  of  the  other  taxes  on  the  part  or  the  company. 

But,  finally,  it  would  seem  to  be  a  conclusive  argument  against  any 
suggestion  that  the  breach  on  the  part  of  the  Government  of  Vene- 
zuela does  not  go  to  the  essence  or  the  contract  that,  as  has  l>efore 
been  stated,  the  Government  of  Venezuela  defends  the  taxes  levied 
under  the  new  legislation  and  decrees,  not  upon  the  ground  that  these 
taxes  are  permitted  bv  the  contract,  not  upon  the  ground  that  artide 
12  and  the  other  articles  of  the  contract  in  regard  to  taxes  are  invalid 
as  a^inst  public  policy,  but  upon  the  ground  that  the  contract  does 
not  m  fact  nave  anv  valid  existence  because  it  was  not  ratified  by  the 
le^slative  authority. 

It  would  therefore  seem  clear  that  whether  the  breach  on  the  part 
of  Venezuela  be  viewed  in  the  light  of  practical  conditions,  in  the 
light  of  legal  theory,  or  in  the  light  of  the  grounds  assigned  by  Vene- 
zuela herself,  it  amounts  to  an  express  and  complete  repudiation  of 
the  concession  and  justifies  the  concessionnaire  in  rescinding  the  con- 
tract and  electing  damages. 

A    C50NTRACT   CLAIM. 

It  is  objected  that  the  claim  of  the  concessionnaire  is  one  arising 
polely  by  reason  of  a  violation  of  the  terms  of  the  concession  on  the 
part  of  the  Government  of  Venezuela,  this  violation  not  consisting 
m  or  being  accompanied  by  the  seizure  of  any  property  belonging 
to  the  concessionnaire.;  in  other  words,  that  the  claim  in  the  present 
case  arises  entirely  from  a  breach  of  contract  not  as*^ciated  with  any 
tortious  act — that  it  is  a  pure  contract  claim.  And  it  is  objected  that 
according  to  the  principles  of  international  law  and  the  enlightened 
practice  of  civilized  nations  such  a  claim  furnishes  no  ground  for 
international  reclamations. 

It  is  admitted  that  there  is  a  very  considerable  body  of  practioe 
which  lends  more  or  less  support  to  this  view  and  renders  it  neces- 
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sary  to  examine  the  question  briefly  from  the  standpoint  of  principle 
as  well  as  practice. 

ON   PRINCIPLE. 

It  is  believed  that  in  the  abstract  there  is  no  particular  reason  why 
a  nation  should  intervene  in  order  to  protect  its  citizens  who  have 
suffered  tortious  injury  at  the  hands  of  a  foreign  nation  and  refuse 
to  take  similar  steps  in  behalf  of  its  citizens  who  have  suffered  from 
the  repudiation  of  contractual  obligations.  In  each  case  the  loss  is 
a  property  loss,  and  the  consequences  in  one  case  are,  it  would  seem, 
j'ust  as  apt  to  be  disastrous  as  in  the  other.  It  can  hardly  be  said,  as 
IS  sometimes  suggested,  that  in  one  case  the  loss  is  forced  upon  the 
citizen  in  spite  of  everything  which  he  can  do  to  prevent  it,  whereas 
in  the  other  he  voluntarily  enters  into  contractual  relations  with  the 
foreign  nation  or  its  citizens;  for  there  would  not  seem  to  be  much 
difference,  so  far  as  the  maxim  volanti  non  fit  injuria  is  concerned, 
between  the  citizen  of  State  A  who  goes  into  State  B,  enters  into 
contract <  with  the  state  or  its  citizens,  acquires  property  as  a  I'esult 
of  these  contracts,  and  then  is  tortiously  deprived  of  his  property, 
and  the  citizen  who  is  so  unfortunate  as  to  suffer  from  the  breach 
of  the  contract  whereby  he  hoped  to  acquire  property.  Each  has 
voluntarily  gone  within  the  jurisdiction  of  a  foreign  state  and  ac- 
quired property  rights  there.  The  precise  method  by  which  they 
have  \)€ou  deprivorl  of  these  ricfhts,  so  lonir  as  it  lx»  illesral,  would  not 
seem  to  be  material  as  a  matter  of  principle.  And  to  this  effect  is 
the  opinion  of  the  late  W.  E.  Hall : 

Fundamentally,  however,  there  is  no  difference  in  pHnciple  between  wrongs 
inflicted  i^y  bre:icli  of  a  monetary  ajirreoment  and  otlier  wronps  for  which  the 
state,  as  itself  tlie  wronploer,  is  imme<liately  resiK)nsil)le.  The  differencv 
whicli  is  made  in  practice  is  in  no  sense  ol)lipitory:  and  it  is  oi»en  to  govern- 
ments to  consider  oncli  case  l»y  itself  and  to  act  as  s<»ems  well  to  them  on  its 
merits.     (International  Law.  r)tli  ed..  p.  281.) 

(See  also  Martens:  Droit  des  Gens,  299,  liv.  3,  ch.  3;  Phillimore, 
vol.  2,  p.  8.  See  also  opinion  of  Findlay,  Commissioner,  for  the  Com- 
mision,  in  the  case  of  Melville  E.  Day  and  David  E.  Garrison,  as 
surviving  executors  of  Cornelius  K.  Garrison,  v.  Venezuela,  No.  38. 
United  States  and  Verezuelan  Claims  Commission,  Convention  ot 
December  .">,  ls8r»,  Moore's  International  Arbitrations,  vol.  4,  p. 
3554.) 

The  attitude  of  the  English  Government  has  been  in  harmony  with 
the  view  of  the  law  expressed  in  the  above  quotation  from  Hall. 
The  English  policy  and  the  reasons  upon  which  it  is  founded  were 
laid  down  in  1848  by  I^rd  Palmerston  in  a  circular  addressed  to  the 
British  representatives  in  foreign  states.  (See  Hall,  5th  ed.,  note 
281-282.)  In  this  circular  Lord  Palmerston  asserts  the  riffht  to 
intervene  for  the  protection  of  contract  claims,  especially  tor  the 
protection  of  British  subjects  who  are  holders  of  the  financial  obli- 
gations of  foreign  governments,  l)ut  states  that  as  a  matter  of  policy, 
and  in  order  to  discourage  British  subjects  from  such  questionable 
investments  and  induce  them  to  invest  their  capital  at  home  in  pro- 
ductive industries,  the  Government  had  ordinarilv  declined  to  inter- 
vene  for  their  protection.  (See  also  instructions  of  Lord  John  Rus- 
sell to  Sir  C.  Wyke.  March  30,  1861,  British  State  Papers,  1861,  238, 
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in  which  he  reasserts  the  right  of  the  Government  to  intervene  in 
such  cases.  This  doctrine  was  more  lately  reaffirmed  bv  Lord  Salis- 
bury.    See  the  Times  of  January  7,  1880;  Hall,  note,  5th  ed.,  p.  283.) 

THE    PRACTICE    OF    THE    UNITED    STATES. 

On  the  other  hand,  the  general  practice  of  the  United  States  has 
been  not  to  intervene  in  such  cases,  except  imofficially  by  way  of 
good  offices.  The  broad  and  general  terms,  however,  in  which  this 
policy  has  been  announced  may  seem,  by  inference,  at  least,  to  deny 
the  right  as  well  as  to  question  the  expediency  of  such  intervention. 
(See  opinion  of  Findlay,  Commissioner,  supra,  Moore's  International 
Arbitrations,  vol.  4,  p.  3555.  See  Moore's  International  Law  Digest, 
sec.  995,  headed  "  Contract  claims  not  as  a  rule  officially  presented." 
See  especially  Mr.  John  Quincy  Adams,  Secretary  of  State,  to  Mr. 
Salmon,  April  29,  1823,  Moore's  International  Law  Digest,  vol.  6,  p. 
708 ;  Mr.  Bayard^  Secretary  of  State,  to  Mr.  Bispham,  June  25,  1885, 
Moore's  International  Law  Digest,  vol.  6,  p.  716.) 

There  are  not  wanting,  however,  expressions  on  the  part  of  the 
Department  of  State  which  would  seem  to  take  a  different  view  of 
the  matter,  and  to  place  the  refusal  of  our  Government  to  intervene 
in  such  cases  upon  grounds  of  expediency  rather  than  to  explain  it 
as  based  upon  settled  principles  of  international  law.  (See  Mr. 
Madison,  Secretary  of  State,  to  Mr.  Livingston^  minister  to  France, 
October  27,  1803,  Moore's  International  Law  Digest,  vol.  6,  p.  707.) 
It  must  be  admitted,  however,  that  whether  the  course  of  this  Gov- 
ernment is  the  result  of  settled  convictions  regarding  the  legal  ques- 
tion involved  or  referable  rather  to  temporary  considerations  of 
policy,  the  Department  of  State  has  maintained  with  reasonable 
consistency  that  there  is  a  solid  and  substantial  distinction  between 
intervention  in  behalf  of  citizens  whose  claims  result  from  breach  of 
contract  and  those  whose  claims  sound  in  tort. 

The  following  extract  from  a  letter  dated  the  11th  of  November, 
1847,  addressed  by  the  Department  to  Vice-President  Dallas^  in 
answer  to  an  application  made  by  him  in  behalf  of  an  American 
citizen,  which  letter  was  carefully  considered  and  adopted  by  the 
President  and  his  entire  Cabinet,  and  which  was  subsequently  incor- 
porated into  an  instruction  by  Mr.  Buchanan  when  Secretary  of  State, 
may  be  said  fairly  to  represent  the  general  attitude  of  this  Govern- 
ment : 

It  has  t>een  the  practice  of  this  Deptirtnient  to  confine  its  official  action  in  the 
recovery  of  Indemnity  from  foreign  Governments  to  tortious  acts  committed 
Qoder  their  authority  against  the  i>ersons  and  proi)erty  of  our  citizens.  In  the 
cape  of  violation  of  contract  tlie  rule  has  been  not  to  interfere,  imless  under 
very  |iecoliar  circumstances,  and  then  only  to  instruct  our  diplomatic  agents 
abrnad  to  use  their  good  offices  in  behalf  of  American  citizens  with  the  Gov- 
emnieuts  to  which  they  are  accredited.  The  distinction  between  claims  arising 
from  torts  and  from  contracts  is,  I  Iwlleve,  recognized  by  all  nations,  and  the 
rmfluns  for  this  distinction  will  readily  occur  to  your  own  mind. 

The  adherence  of  the  Department  to  this  view  has  not,  however, 
been  universal  and  without  exception.  Repeatedly,  in  ne^tiatinff 
agreements  for  an  international  commission  to  pass  upon  claims  held 
by  United  States  citizens  against  foreign  Governments,  and  vice 
versa,  language  has  been  used  sufficiently  oroad  to  cover  claims  aris- 
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ing  out  of  contract  as  well  as  claims  arising  out  of  tort,  and  this  lan- 
guage has  been  construed  by  the  commissions  in  this  liberal  sense. 

luternatioua]  commissious  have  frequently  allowed  claims  based  on  the  in- 
fraction of  rififhts  derived  from  contracts  where  the  denial  of  justice  was  prop- 
erly established.  This  was  done  under  the  convention  between  the  United 
States  and  Mexico  of  April  11,  1839 ;  by  the  commission  under  the  act  of  Con- 
gress of  March  3,  1840,  to  carry  into  effect  the  Treaty  of  Guadalnpe  Hidalgo; 
by  the  commission  mider  the  treaty  l)etween  the  United  States  and  Great  Brit- 
ain of  Fobruarj'  8,  1853:  by  the  commission  under  the  convention  between  the 
United  States  and  IVru  of  January  12,  1863;  by  the  commission  under  the  con- 
vention between  the  Ignited  States  and  Mexico  of  July  4,  18G8 ;  and  by  the  com- 
mission mider  the  convention  between  the  United  States  and  Venezuela  of  De- 
cember 5,  1885.     (Moore's  International  I^aw  Digest,  vol.  6,  p.  718.) 

A  typical  example  of  the  language  mider  which  these  rulings  have 
been  made  is  the  United  States  and  Venezuelan  Claims  Commission 
Convention  of  December  5, 1885,  which  provided  for  the  settlement  of 
"•  all  claims  on  the  part  of  corporations,  companies,  or  individuals, 
citizens  of  the  United  States,  against  the  Government  of  Venezuela, 
which  may  have  been  presented  to  their  Government,  or  to  its  lega- 
tion at  Caracas,  before  the  1st  day  of  August,  1868."  This  language 
was  held  to  be  broad  enough  to  include  contract  claims.  (See  also 
the  interesting  early  case  of  the  commission  for  the  settlement  of 
claims  between  the  United  States  and  Spain,  arising  out  of  the  treaty 
of  February  22, 1819,  Moore's  International  Law  Di^st,  vol.  G,  p.  717. 
See  opinion  of  Mr.  Adams,  Secretary  of  State,  in  his  letter  of  March 
9, 1822,  as  to  the  meaning  of  the  term  "  claims  "  as  used  in  that  treaty, 
Moore's  International  Arbitrations,  vol.  4,  p.  3630.) 

It  therefore  appears  that  notwithstanding  its  general  policy  of 
nonintervention  in  cases  of  contract  claims,  the  Department  of  State 
has  repeatedly  negotiated  special  conventions  with  other  governments 
providing  for  the  submission  of  such  claims  to  arbitration.  These 
cases  are  treat (h1  by  Mr.  Moore  in  his  International  Law  Digest  in 
section  996,  entitled  ''  Exception  where  diplomacy  is  the  only  method 
of  redress."  It  would  seem,  however,  that  although  it  may  well  be 
true  that  after  such  a  convention  is  negotiated  it  furnishes  the  only 
recourse  of  an  American  citizen  w^ho  holds  contractual  claims  a^inst 
the  government  in  question,  the  claimant  was  in  as  good  a  position  as 
any  other  contract  claimant.  These  cases  would  seem  to  hold  that 
when  it  seems  convenient  and  expedient  to  arrange  for  the  settlement 
of  contractual  claims  by  a  diplomatic  arrangement  this  Government 
does  not  hesitate  to  take  this  course. 

Again,  it  is  suggested  by  Mr.  Moore,  in  his  section  997,  entitled 
"  Confis<!atory  breaches  of  contract,"  that  an  exception  to  the  gen- 
eral policy  of  nonintervention  in  contract  claims  seems  to  arise  in 
cases  in  which  the  breach  of  contract  also  amounts  to  a  tort  and  a 
confiscation  of  tangible  property.  This  suggestion  is  of  very  con- 
siderable value  in  explaining  and  classifving  the  instances  of  inter- 
vention in  contract  cases.  This  intervention,  naturally,  is  most  likely 
to  occur  in  flagrant  cases  (Thornton,  umpire,  in  Treadwell's  Case, 
Moore's  International  Arbitrations,  p.  3469),  and  the  cases  in  which 
the  breach  of  contract  amounts  to  a  tort  and  a  confiscation  of  prop- 
erty are  naturallv  apt  to  be  the  most  flagrant  This  section  by 
Mr.  Moore  contains  numerous  illustrations  of  tortious  breaches  of 
contract,  so  to  speak,  and  many  more  cases  are  found  in  Chapter 
LXIII  in  his  International  Arbitrations,  entitled  "  Contract  claims." 
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It  is  believed,  however,  that  a  number  of  the  cases  discussed  by 
Mr.  Moore  in  this  latter  section  are  cases  of  simple  breach  of  con- 
tract in  which,  so  far  as  the  record  shows,  there  was  no  tortious 
element.  (See  Venezuelan  Bond  Cases,  4  Moore's  International 
^Vrbitrations,  pp.  3616-3631,  3651.)  A  number  of  these  cases  appear 
to  be  cases  growing  out  of  a  simple  breach  of  contract,  nonpayment 
for  supplies  furnished,  or  services  rendered.  (The  Idler  Case,  etc. 
See  the  Hermon  Case,  4  Moore's  International  Arbitrations,  p.  3425, 
supplies  to  a  war  vessel;  the  Hunter  Case,  4  Moore's  International 
Arbitrations,  p.  3426,  war  supplies;  Eckford's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3429;  Parrott's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3429;  Meade's  Case,  4  Moore's  Interna- 
tional Arbitrations,  p.  3430;  Underbill's  Case,  4  Moore's  Inter- 
national Arbitrations,  p.  3433;  Ulrick's  Case,  4  Moore's  International 
Arbitrations,  p.  3434 ;  Eldredge's  Case,  4  Moore's  International  Ar- 
bitrations, p.  3460 ;  Manasse  &  Company's  Case,  4  Moore's  Interna- 
tional Arbitrations,  p.  3462;  Iturria's  Case,  4  Moore's  International 
Arbitrations,  p.  3464;  Steelman's  Case,  4  Moore's  International  Ar- 
bitrations, p.  3465;  Walter's  Case,  4  Moore's  International  Arbitra- 
tions, p.  3567 ;  Trumbull's  Case,  4  Moore's  International  Arbitrations, 
p.  3569;  or  for  expenses  incurred  on  the  faith  of  the  agreement  of 
the  defendant  Grovemment,  Union  Loan  Company's  Case,  4  Moore's 
International  Arbitrations,  p.  3434.) 

Among  historic  instances  of  intervention  on  the  part  of  other 
countries  in  behalf  of  contract  claims  may  be  mentioned  the  inter- 
vention of  France  and  England  in  Mexico  for  the  protection  of 
Mexican  bondholders,  and  the  recent  intervention  of  Germany, 
England,  and  Italv  by  bombardment  and  blockade  in  Venezuela  on 
behalf  as  well  of  claimants  holding  contractual  claims  as  those  claim- 
ing on  account  of  torts. 

CONTRACTS    WITH    FOREIGN    GOVERNMENTS. 

It  will  be  noted  that  almost  all  of  the  cases  above  noted  in  which 
recovery  has  been  allowed  before  an  international  tribunal  upon  a 
contract  claim  in  accordance  with  the  terms  of  the  convention  set- 
tinj^  up  the  commission  have  been  cases  of  contract  claims  not  against 
inmviduals,  but  against  governments,  and  it  is  easy  to  see  that  while 
adhering  in  general  to  the  policy  of  nonintervention  in  cases  of  con- 
tract claims,  special  reasons  exist  for  such  interference  in  case  of  the 
claims  of  an  American  citizen  against  a  foreign  government,  espe- 
cially if  that  government  be  one  which  exercises  arbitrary  powers. 
This  distinction  was  pointed  out  by  Secretary  Cass,  when  he  said : 

When  citizens  of  tbe  United  States  go  to  a  foreign  country,  they  go  witli  an 
Implied  onderstanding  that  they  are  to  obey  its  laws  and  submit  themselves 
In  good  f^ith  to  ito  established  tribunals.  When  they  do  business  with  its 
clttxenB  or  make  private  contracts  there,  it  is  not  to  l>e  expected  that  either 
their  own  or  tbe  foreign  government  is  to  be  made  a  party  to  this  business  or 
these  contracts,  or  would  undertake  to  determine  any  dispute  to  which  they 
gire  rise.    •    •    • 

The  case  it  different  when  the  foreign  ffovemment  becomes  itself  a  party  to 
important  contracts,  and  then  not  only  fails  to  fulfill  them  but  capriciously 
annnls  them  to  the  great  loss  of  those  who  have  invested  their  time,  labor,  and 
capital  in  their  reliance  upon  its  good  faith  and  justice.  (2  Wharton's  Digest 
of  International  Law,  sec.  280,  p.  616;  Mr.  Cass,  Secretary  of  State,  to  Mr. 
Dimitry,  May  8,  1800,  M88.  Inst  Am.  State.) 
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(See  also  the  opinion  of  the  majority  of  the  tribunal  in  the  El 
Triunfo  Case;  Hall,  International  Law,  5th  ed.,  p.  279.) 

ARBITBABV   GOVERNMENTS. 

No  principle  of  international  law  is  more  fundamental  or  better 
established  than  the  absolute  equality  of  states  or  international  per- 
sons. Russia  and  Geneva  are  equal.  It  must  be  admitted,  however, 
that  as  a  matter  of  fact  nations  are  no  more  equal  in  their  ideals  and 
standards  of  justice  than  are  individuals,  and  that  an  exception  which 
vsuggests  intervention  in  case  of  contract  claims  in  case  of  flagrant 
injustice  may  easih'^  come  in  practice  to  mean  a  tendency  toward 
intervention  in  the  case  of  nations  whose  arbitrary  methods  and  im- 
perfect standards  of  justice  give,  in  fact,  the  most  frequent  occasion 
lor  such  intervention.  This  proposition  again  is  clearly  and  em- 
phatically stated  by  Secretary  Cass  in  his  instruction  to  Mr.  Lamar, 
minister  to  Central  America,  No.  9,  July  25,  1858,  when  he  said : 

In  countries  where  well-defined  and  established  laws  are  in  operation,  and 
where  their  administration  is  committed  to  able  and  independent  judges,  cases 
will  rarely  occur  where*  such  intervention  will  be  necessary.  But  these  ele- 
ments of  confidence  and  security  are  not  everywhere  found,  and  where  that  is 
unfortunately  the  case  the  United  States  are  called  upon  to  be  more  vigilant  in 
watching  over  their  citizens,  and  to  interpose  elficiently  for  their  protection 
when  they  are  subje<'ted  to  tortious  proceedings  by  the  direct  action  of  the  gov- 
ernment or  by  its  indisiK)sition  or  inability  to  discharge  its  duties. 

******* 

♦  ♦  ♦  What  the  United  States  demand  is  that  in  all  cases  where  their  citi- 
zens have  entered  into  contracts  with  the  proper  Nicaraguan  authorities;  and 
questions  have  arisen,  or  shall  arise,  respecting  the  fidelity  of  their  execution,  no 
declaration  of  forfeiture,  either  past  or  to  come,  shall  possess  any  binding  force 
unless  pronounced  in  conformity  with  the  provisions  of  the  contract,  if  there 
are  any,  or  if  there  is  no  provision  for  that  purpose,  then  unless  there  has 
been  a  fair  and  impartial  investigation  in  such  a  manner  as  to  satisfy  the 
United  States  that  the  proceeding  has  been  just  and  that  the  decision  ought  to 
be  submitted  to.  Without  some  security  of  tills  kind,  this  Government  will  con- 
sider itself  warranted,  whenever  a  proi)er  case  arises,  in  interposing  such 
means  as  it  may  think  justifiable,  in  l)ehalf  of  its  citizens  who  may  have  been 
or  who  may  be  injured  by  such  unjust  assumption  of  power.  (Moore's  Inter- 
national Law  Digest,  vol.  6,  pp.  723,  724.) 

In  this  connection  it  should  be  noted,  however,  that  in  a  case  which 
very  closely  resembles  the  one  under  discussion,  the  case  of  the 
Champerico  and  Northern  Transportation  Company  of  Guatemala, 
the  ordinary  rule  was  applied.  In  that  case  the  Guatemalan  Gov- 
ernment entered  into  a  contract  with  certain  citizens  of  the  United 
States  for  the  building  of  a  railway  from  Champerico,  on  the  Pacific 
coast,  to  a  town  in  the  interior.  Bv  this  contract  the  Government 
agreed  to  grant  a  subvention  of  $700,000  in  bonds,  payable  at  the 
Champerico  custom-house,  for  25  per  cent  of  the  duties  there  col- 
lected, as  well  as  not  to  make  any  concession  for  a  competing  line  of 
railway  within  a  certain  distance  for  the  term  of  twenty-five  years. 
Subsequently,  the  Guatemalan  Government  violated  two  essential 
features  of  the  contract — the  agi*eement  to  receive  the  Iwnds  at  the 
custom-house  and  the  guaranty  against  competing  roads  within  15 
leagues — and  for  these  breaches  of  contract  the  petitioner  asked  re- 
dress. Secretary  Bayard  followed  the  usual  rule  and  instructed  the 
American  minister  merely  to  use  his  unofficial  good  offices.  (Moore's 
International  Law  Digest,  vol.  6,  p.  726.) 
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There  is,  however,  good  authority  for  the  proposition  that  the 
general  practice  of  nonintervention  by  this  Government  in  contract 
claims  is  subject  to  exceptions  in  cases  of  flagrant  injustice;  that  such 
cases  are  apt  to  exist  where  the  breach  of  contract  in  question 
amounts  also  to  a  tortious  act,  where  the  contract  is  made  directly 
with  some  foreign  government  rather  than  with  a  private  individual, 
and  where  the  government  in  question  is  one  of  those  governments 
which  long  experience  has  shown  has  not  as  yet  developed  ideals  and 
standards  of  justice  equal  to  the  average  standards  of  the  civilized 
world. 

THE    AN'AIXKiV    ItETWERN    PUBLIC   AND    PRIVATE   LAW    AS    REGARDS    THE   ENFORCEMENT 

OF    CONTRACTS. 

It  may  not  be  inappropriate  at  this  point  to  suggest  the  analogy 
between  public  and  private  law  as  regards  the  enforcement  of  con- 
tracts. 

In  the  history  of  municipal  law  we  find  that  the  punishment  of 
crime  preceded  the  enforcement  of  civil  rights.  First  came  the  pun- 
ishment of  crime ;  then  came  the  recognition  of  the  tort  and  the  vmdi- 
cation  of  the  civil  rights  which  are  violated  by  torts.  At  first  torts 
were  regarded  as  quasi  crimes  ffiving  remedies  to  individuals,  later 
on  as  torts  proper,  and  last  of  all  came  the  conception  of  contract. 

The  law  of  contracts  forms  so  large  a  part  of  our  present  munici- 
pal law  that  it  is  hard  to  realize  that  at  one  time  society,  and  even 
law.  existe<l  without  any  substantial  recoOTition  of  the  right  to  con- 
tract. Yet  this  seems  to  have  been  the  tact.  Within  historic  time 
itmtract  has  slowly  and  painfully  developed  with  the  growth  of 
confi<lence  among  men.  This  seems  to  have  l>eon  the  way  of  I^gal 
development  not  only  in  our  law  but  so  far  a^  is  known  in  the  law 
of  all  civilized  countries.  (See  Maine's  Ancient  Law,  ch.  9;  Pollock 
an<l  Maitland's  History  of  Early  English  Law:  Holmes's  lectures 
on  the  Common  Law.) 

Contracts  evidenced  by  the  seal  of  the  party  charged,  or  by  other 
fonnal  solemnity,  were  among  the  lirst  to  be  i*ecognized  and  enforced. 
Afrain,  the  executed  contract  of  sale,  where  the  property  was  deliv- 
ereil  and  the  money  paid,  seems  to  be  among  the  first  contracts  that 
the  law  of  Rome  or  of  England  took  upon  it>^elf  to  protect.  Then 
the  courts  becfan  to  enforce  a  half-exocnted  sale,  especially  if  the 
vendor  proved  a  delivery  and  a  promise:  the  burden  was  upon  the 
vendee  to  .show  payment.  An<l  in  England,  after  a  long  and  inter- 
esting struggle,  lasting  from  the  time  of  Heni*y  IV  to  the  time  of 
Henry  VI i,  the  courts  concluded  to  enforce  mutual  oral  promises 
•without  other  consideration  and  unexecuted — the  consensual  con- 
tnicts  of  the  civil  law.  The  old  yearbooks  are  full  of  the  history  of 
this  struggle  and  show  the  slow  degrees  by  which  our  modem  law 
of  contract  emerged  from  a  state  of  civilization  which  demanded 
the  obvious  wrong  of  a  forcible  tort  Ix^fore  the  wheels  of  justice  were 
set  in  motion. 

If  the  general  analog}'  iK^tween  man  and  tlie  race.  l)etween  public 
and  private*  law,  obtains  in  the  case  of  the  development  of  the  right 
of  rontraet  and  the  remedy  for  its  breach,  we  should  expect  to  find 
public  law  following  the  lines  of  development  of  municipal  law  in 
x\i\<  as  in  other  respects,  and  such  in  fact  i>  the  liistory  of  public  law 

36568—8.  Doc.  413, 60-1 8 
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on  this  point.  The  reco^ition  of  the  right  of  a  nation  to  intervene 
in  behalf  of  one  of  its  citizens  within  the  territorial  limits  of  another 
has  followed  the  order  which  we  found  in  the  history  of  private  law. 
First,  the  right  has  been  recognized  in  cases  of  crime  against  the 
person  j  second,  in  the  case  of  torts  against  the  person  or  property ; 
and  third,  in  the  case  of  breaches  of  contract  resulting  in  gross  m- 
justice,  especially  if  these  breaches  have  been  of  a  confiscatory  nature 
amounting  in  fact  to  a  tortious  seizure  of  property.  It  seems,  there- 
fore, not  unreasonable  to  suppose  that  the  future  development  of  in- 
ternational law,  as  its  past  development,  in  regard  to  the  enforcement 
of  contractual  rights,  will  be  along  the  lines  of  private  law,  and  that 
inasmuch  as  there  seems  to  be  no  difference  in  principle  between  the 
enforcement  of  a  right  growing  out  of  a  contract  and  a  right  growing 
out  of  a  tort,  and  since  in  the  history  of  private  law  the  enforcement 
of  a  right  growing  out  of  a  tort  has  come  first,  to  be  followed  by  the 
enforcement  of  contractual  obligations,  such  should  also  be  the  course 
of  public  law,  and  that  the  pubfic  law  in  the  future,  as  the  municipal 
law  of  the  present,  may  properly  enforce  without  distinction  rignts 
arising  out  of  the  breach  of  contract  and  rights  growing  out  of  the 
tortious  seizure  of  property. 

Moreover,  it  should  be  noted  that  the  gradual  but  sure  substitu- 
tion of  arbitration — that  is,  of  a  judicial  method  for  the  settlement 
of  disputes — for  war  is  removing  any  possible  objections  which  may 
exist  to  the  enforcement  of  contractual  obligations  arising  out  of 
considerations  of  expediency  and  public  policy.     It  has  been  sug- 

jted  that  the  policy  of  the  United  States  in  regard  to  this  subject 
las,  in  f^ct,  been  dictated  by  practical  considerations,  especially 'by 
the  fact  that  in  the  times  of  its  adoption  the  United  States  Navy 
was  a  negligible  quantity.  Certain  it  is  that  our  policy  has  been  * 
defended  on  the  ground  that  war  was  not  a  proper  method  for  the 
collection  of  debts.  If,  however,  as  seems  certain,  war  is  ultimately 
to  be  replaced  by  a  system  for  the  administration  of  justice  between 
nations,  at  least  as  far  as  relates  to  all  such  minor  questions  as  con- 
tract claims,  there  would  seem  to  be  no  reason  for  making  a  distinc- 
tion between  claims  arising  out  of  contract  and  claims  arising  out 
of  tort. 

It  is  not  contended  that  such  is  the  law  at  present,  but  it  is  sug- 
gested that  if  the  history  of  the  development  of  the  law  shows  that 
such  is  the  tendency  of  the  law,  it  furnishes  a  legitimate  argument 
for  a  liberal  construction  of  the  law  as  it  stands  to-day  in  favor  of 
that  tendency.  For  it  is  surely  proper,  in  so  far  as  we  may  do  so  in 
harmony  with  principle  and  in  furtherance  of  justice  and  equity, 
consciously  to  promote  the  symmetrical  development  of  the  law. 
rather  than  to  leave  that  development  to  the  slow  but  sure  agencies 
of  time  and  convenience. 

NO  KESOirr  TO  TliK  COUKTS. 

There  is  no  principle  of  international  law  better  settled  than  that 
which  requires  a  claimant,  in  general,  to  exhaust  the  judicial  reme- 
dies afforded  by  the  local  courts  before  he  has  any  standing  as  an 
applicant  for  diplomatic  intervention  or  before  an  international  tri- 
bunal. The  clami  in  the  present  case  rests  .upon  a  contract,  and  if 
the  contract  is  ambiguous  or  needs  interpretation  the  court  is  open 
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to  Crichfield  and  his  associates.  Indeed,  the  claimant  was  informed 
that  the  question  was  a  judicial  one,  and  the  company  was  referred 
to  the  court.  Replying  to  a  petition  from  the  company  of  January 
19,  1905,  the  Venezuelan  Government  said: 

•  •  •  Whereas  by  reason  of  your  petition  referred  to,  the  controversy 
which  has  arisen  between  your  company  and  the  Federal  Plxucutive  as  to 
the  grounds  of  the  resolution  made  by  this  Department  on  the  21st  day  of 
June,  1904,  being  still  open,  a  controversy  which  the  Government  believes  to 
have  been  disposed  of  by  the  communication  addressed  to  you  as  attorney 
tn  fact  of  the  "  United  States  and  Venezuela  Company  ** — the  Federal  Execu- 
tive deems  it  useless  to  continue  the  discussion  on  administrative  lines,  and 
leaves  you  at  liberty  to  apply  to  the  courts  of  justice  in  Venezuela  fbr  the 
decision  of  the  matter  of  law  to  which  you  refer,  without  prejudice  to  the 
company  continuing  the  exploitation  and  exportation  of  asphalt  as  it  has  been 
doing  op  to  the  present  time,  until  the  matter  of  law  be  decided,  the  Treasury 
Department  reserving  Its  right  until  such  time,  to  collect  such  duties  as  the 
Company  may  have  become  obligated  to  pay. 

Nevertheless,  the  claimant  company,  acting  on  the  advice  of  its 
attorneys  that  legal  proceedings  under  the  circumstances  would  be 
perfectly  useless,  has  made  no  attempt  to  assert  its  rights  in  the 
Venezuelan  courts.  There  is,  however,  a  well-defined  exception  to 
the  general  rule  requiring  a  claimant  to  exhaust  judicial  remedies 
as  a  preliminary  to  seeking  diplomatic  relief.  As  Lord  Palmerston 
remarked  in  the  House  of  Commons : 

But  there  may  be  castas  in  which  no  confidence  can  be  placeii  in  the  tribunals, 
those  tribunals  being,  from  their  coniiM)8ition  and  nature,  not  of  a  character  to 
inspire  any  hope  of  obtaining  justice  from  them.  It  has  been  said :  "We  do 
not  apply  this  rule  to  countries  whose  governments  are  arbitrary  or  despotic, 
because  there  the  tribunals  are  under  the  control  of  the  government,  and  justice 
can  not  be  had;  and,  moreover,  it  is  not  meant  to  be  applied  to  nominally  con- 
stitutional govemmoits,  where  the  tribunals  are  corru|>t/' 

The  same  idea  was  expressed  by  Mr.  Fish  in  his  instruction  to  Min- 
ister Foster,  No.  54,  December  16, 1876,  when  he  said : 

In  cases  of  a  denial  of  justice  the  right  of  intervention  through  diplomatic 
channel  is  allowed,  and  Justice  may  as  much  be  denied  when,  as  in  this  case, 
it  would  be  absurd  to  attempt  to  seek  it  by  judicial  process,  as  if  it  were  denied 
after  having  been  so  sought.     (Moore*s  International  Law  Digest,  vol.  6,  p.  678.) 

Perhaps,  however,  the  idea  has  never  been  more  briefly  or  more 
clearly  expressed  than  by  Secretary  Fish  when  he  said : 

A  claimant  in  a  foreign  state  is  not  required  to  exhaust  justice  in  such  state 
when  there  is  no  Justice  to  exhaust. 

It  should  be  remembered  that  this  statement  was  made  in  regard 
to  Venezuela.  (Mr.  Fish  to  Mr.  Pile,  minister  to  Venezuela,  May  29, 
1873,  Moore's  International  Law  Digest,  vol.  6,  p.  677.) 

It  is  an  unfortunate  fact  that  the  courts  of  Venezuela  do  not  seem 
to  be  the  handmaids  of  justice,  but  rather  the  instruments  of  its 
prostitution.  The  doctrine  of  stare  decisis  seems  to  be  unknown  in 
their  jurisprudence.  A  precedent  may  be  found — it  does  not  need 
to  be;  and  judges  who  hold  their  tenure  at  the  mercy  of  a  military 
chieftain  are  wont  to  lick  the  hand  that  feeds  them.  An  invitation  to 
liticate  under  these  circumstances  is  little  less  than  an  invitation  to 
bankruptcy.  For  a  concrete  illustration  of  the  truth  of  this  state- 
ment reference  may  be  had  to  the  Idler  Case  (4  Moore's  International 
Arbitrations,  pp.  3491-3501),  in  which  the  Venezuelan  Government 
refused  to  obey  the  mandate  of  the  court,  reconstructed  the  court,  and 
secured  a  new  judgment  reversing  the  lormer  judgment  against  the 
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Govemnient.  In  more  recent  times  the  New  York  and  Bermudez 
Company  has  repeatedly  sought  relief  and  redress  in  Venezuelan 
courts,  with  the  result  that  after  years  of  litigation  the  company 
stands  despoiled  of  its  property  while  its  business  rivals,  under  the 
auspices  oi  the  Venezuelan  Government,  are  exploiting  the  property 
to  which  it  has  unquestioned  title  and  competmg  with  and  under- 
selling it  in  the  American  market  by  selling  its  own  goods  manufac- 
tured at  its  own  factory. 

Merely  calling  a  court  '*  a  court "  does  not  make  it  so,  and  if  the 
courts  of  Venezuela  do  not  administer  justice  in  an  appropriate  case, 
a  resort  to  them  is  an  act  of  folly,  a  luxury  beyond  the  reach  of  the 
man  of  affairs.  A  court  necessarilv  implies  judgment  according  to 
law,  which  presupposes,  in  turn,  tKat  the  law  ascertained  shall  be 
administered;  that  the  claimant  should  have  an  opportunity  of  pre- 
senting his  case,  and  having  the  case,  when  presented,  decided  upon 
the  evidence  introduced ;  and,  finally,  the  decree,  when  delivered,  must 
be  binding  alike  upon  the  Government  and  private  suitor.  These 
requirements  are  elementary.  The  lack  of  them  negatives  the  exist- 
ence of  a  court  in  the  sense  in  which  that  term  is  ordinarily  used. 
A  resort  to  a  court  and  a  denial  of  justice  in  a  judicial  proceeding 
can  not  be  a  prerequisite  to  diplomatic  action,  if  the  essentials  are 
lacking  to  surli  a  degi'ee  that  the  resort  must  of  necessity  be  nugatory. 

THE  CALVO  CLAUSE. 

« 

To  preclude  the  claimant  in  this  ca^e  from  relief,  the  Calvo 
clause — ^'All  the  doubts  and  controversies  arising  from  the  interpre- 
tation and  wordinof  of  this  contract  shall  be  decided  by  the  courts 
of  the  Republic  of  Venezuela  in  accordance  with  its  laws,  and  in  no 
case  can  thev  lx?conie  the  foundation  for  international  claims '" — is 
trium])hantly  invoked.  It  is  true  that  the  claimant  company  itself 
waived  all  rights  of  diplomatic  intervention  as  far  as  it  was  con- 
cerned. l)ut  an  unaccredited  agent  may  not  renounce  the  right  or 
privile<re  of  the  (lovernment.  and  for  the  purposes  of  this  claim,  and 
the  company  is  nothing  more  than  a  private  citizen.  A  citizen  may 
waive  or  renounce  any  private  right  or  claim  he  possesses;  he  may 
not  lenounce  the  right  or  privilege  of  this  Government.  It  is  not 
merely  the  right  and  privilege,  it  is  the  duty,  of  the  Government  to 
protect  its  citizens  abroad  and  to  sec  to  it  that  the  dignity  of  this 
(loverninent  does  not  sutler  injury  through  violence  or  indignity  to 
the  private  citizen.  Take  the  case  of  an  act  which  may  at  once  l>e 
a  tort  and  a  crime:  It  is  a  familiar  doctrine  that  the  injured  party 
may  waive  the  tort;  he  can  not  waive  the  crime.  The  reason  is  that 
he  may  waive  a  right  or  privilege  which  he  possesses  in  his  private 
capacity:  he  can  not  waive  the  right  of  the  public  nor  the  interest 
of  the  public,  because  h(»  is  not  the  agent  of  the  public  for  such  pur- 
l)oses.  It  therefore  follows  that  this  (lOvernment  nuiy  intervene  with 
entire  j)ro|)riety  to  protect  the  rights  of  its  citizens,  even  although 
such  citizens  have  contracted  away  the  right  to  di])lomatic  interven- 
tion in  so  far  as  i(  lay  in  their  ])rovince. 

THE  LAW  AS  Arri.IEI)  TO  THE  FACTS  IX  THE  PRESENT  CASE. 

As  has  been  already  stated,  the  present  case  is  a  case  of  a  con- 
tract claim  in  which  the  tortious  element  is  lacking.     At  one  time 
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the  Venezuelan  Government  seized  certain  asphalt  belonging  to  the 
company,  but  this  has  been  released  pending  a  settlement  between 
the  Government  and  the  company.  At  other  times  certain  bags  and 
other  supplies  imported  by  the  company  have  been  detained  in  the 
custom-house  on  account  of  a  claim  for  duties  which  the  company 
disputes,  but  these  also  have  been  released  without  prejudice  to  the 
rights  of  either  the  Government  or  the  company,  except  20,000  sacks 
now  held  by  the  customs  authorities  pending  the  payment  of  the 
regiilar  import  duties  by  the  company.  This  impounding  of  articles 
of  import,  pending  a  dispute  between  the  government  and  the  owner 
as  to  whether  or  not  the  articles  in  question  are  dutiable,  is,  how- 
ever, a  necessarv  incident  in  the  customs  administration  of  everv 
country*  and  can  not  properly  be  deemed  such  a  tortious  seizure  of 
property  as  to  amount  to  a  "  confiscatory  breach  "  of  contract  within 
the  meaning  of  the  words  as  used  by  Professor  Moore.  (See,  supra, 
p.  137,  and  the  cases  collected  by  him.)  This  is  a  case  of  a  clear 
oreach  of  contract,  but  not  a  confiscatory  breach. 

According  to  Mr.  Crichfield — and  there  seems  to  be  no  reason  to 
doubt  his  accuracy  on  this  point — the  stipulation  contained  in  the 
concession  that  neither  the  enterprise  nor  the  products  of  its  mines 
were  to  be  burdened  with  any  kind  of  taxes,  except  such  as  were 
prescribed  by  the  then  existing  laws,  was  a  condition  without  which 
he  would  not  have  accepted  the  concession.  He  inserted  this  con- 
dition in  view  of  the  experience  of  other  American  concessionaries 
and  in  order  to  prevent  the  Venezuelan  Government  from  doing 
just  what  it  has  done,  namely,  waiting  until  the  company  had  spent 
its  money  in  Venezuela,  and  it  was  too  late  to  withdraw,  and  then 
stepping  in  and  appropriating  the  profits  of  the  investment.  The 
way  in  which  the  company  folfiUea  its  obligations  under  the  con- 
cession is  thus  described  in  a  supplemental  report  of  the  Hon.  William 
J.  Calhoun,  filed  under  date  oi  November  22,  1906 : 

The  company  improved  the  River  I^imon  by  blowing  up  rocks,  rtniiovliiK  trees, 
digging  a  canal  at  its  mouth  more  than  half  a  mile  lon^,  deeiteniuK  and  widen- 
ing Its  waterways,  and  making  It  navigable  for  some  thirty  miles.  The  com- 
pany also  constructed  the  railroad,  and  at  Its  terminus,  on  the  bank  of  the 
River  Limon.  it  built  a  refining  i)lant,  warehouses,  sawmill,  residences  and 
office  buildings,  erected  houses  for  workmen  and  other  buildings,  and  there 
established  a  village  of  several  hundred  Inhabitants,  who  for  the  most  part 
were  in  its  employ.  As  a  result  of  the  enterprise  It  Is  said  that  what  was  once 
a  trackless  wilderness  was  oi>ened  up  to  settlement ;  clearings  were  made,  farms 
were  located,  schools  were  established,  and  churches  built.  At  the  mine  another 
village  and  settlement  was  made,  and  farms  were  oi>eneil  up  In  that  neighbor- 
hood. In  making  these  improvements  the  company  is  said  to  have  exi>ended 
more  than  six  hundred  thousand  dollars  in  cash. 

The  comiiany  commenced  the  operation  of  Its  mine.  Its  railroad,  and  Its  re- 
fioery:  It  apparently  conformed  to  Its  contract  In  every  particular:  paid  its 
taxes  regularly  and  obeyed  the  laws  of  the  country,  as  bec*amo  a  good 
citizen.     •     •     • 

•  •*••** 

•  •  •  In  Venezuela,  I  heard  this  company  spoken  of  In  the  highest  terms. 
There  is  no  scandal  and  no  charge  of  bad  faith  attache<l  to  Its  record.     ♦     ♦     • 

The  story  told  of  the  construction  of  this  railroad  is  a  thrilling  one.  It  was 
hnllt  through  forests,  swamps,  and  almost  Impenetrable  Jungles.  Crichfield  and 
bis  assistant,  David  Fleming,  spent  months  in  these  8wam|>s  and  jungles,  fight- 
ing against  malarial  fevers,  snakes,  wild  Indians,  and  overcoming  almost  in- 
superable difficulties  of  one  kind  and  other.  It  is  a  story  of  Amor  lean  courage, 
Indomitable  will,  and  triumphant  success. 
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I  was  also  informed  upon  the  most  reliable  authority  that  the  enterprise 
proved  to  be  a  great  help  to  the  section  of  the  country  in  which  it  is  located. 
The  company  employed  hundreds  of  poor  i)eople,  paid  them  good  wages,  estab- 
lished schools,  and  otherwise  contributed  to  the  development  and  progress  of  the 
country.  The  management  kept  clear  of  politics;  and,  although  revolutionary 
forces  oftentimes  invaded  the  property,  the  management  refused  to  pay  trih- 
ute,  furnish  supplies,  or  to  otherwise  contribute  thereto.  It  is  apparently  <me 
instance,  at  least,  where  an  American  concessionnaire  performed  the  obliga- 
tions of  his  contract  in  good  faith;  and  in  the  consideration  of  the  case  tiie 
Department  may,  I  believe,  rely  upon  that  fact. 

It  appears  to  be  a  case  where  flagrant  injustice  has  been  inflicted 
upon  a  company  which  has  lived  up,  in  good  faith,  to  all  its  obliga- 
tions under  the  concession. 

Again,  as  we  have  seen,  although  the  (questions  involved  are  pe- 
culiarly proper  for  the  decision  oi  a  judicial  tribunal,  and  although 
the  Venezuelan  Govemnient  has  specifically  invited  the  company  to 
exercise  its  unquestioned  right  of  litigating  in  the  courts  of  Vene- 
zuela, no  such  action  has  l^en  taken.  The  company  comes  to  the 
Department  without  having  even  attempted  to  seek  relief  through 
the  ordinary  tribunals  of  the  country.  It  is  therefore  plainly  withm 
the  rule  which  forbids  diplomatic  action  until  the  ordinary  means  of 
judicial  relief  have  been  exhausted.  It  must  be  rememliered,  how- 
ever, in  considering  the  fact  that  this  is  a  contract  claim,  pure  and 
simple,  and  in  considerinff  the  fact  that  no  resort  has  been  had  to 
the  courts  of  Venezuela,  tnat  it  is  a  contract  entered  into  in  Vene- 
zuela with  the  Venezuelan  Government,  and  that  the  courts  to  which 
the  claimant  might  be  remitted  are  Venezuelan  courts,  and  that,  as 
Secretaiy  Fish  said,  it  is  useless  to  attempt  to  exhaust  justice  in  a 
country  where  there  is  no  justice  to  exhaust. 

Under  these  circumstances  it  is  recommended  that  the  Depart- 
ment attempt  to  secure  an  arbitration  of  this  case  before  an  impar- 
tial international  tribunal,  and  in  adopting  this  recommendation  the 
Department  is  only  approving  and  following  the  recommendation 
ana  instruction  of  Secretary  Hay,  who,  under  date  of  January  28, 
1905,  recommended  "  an  impartial  arbitration  of  the  cases  of  the 
Bermudez  Company,  Crichneld,  Jaurett,  and  the  revision  of  the 
Olcott  award,  and  the  trial  of  all  these  cases  absolutely  on  their 
merits." 
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THE  NEW  YORK  AND  BERMUDEZ  COMPANY. 


May  24,  1906. 

The  New  York  and  Bermudez  Company  is  the  owner,  by  virtue  of 
certain  titles  hereinafter  discussed,  oi  an  asphalt  lake  in  Venezuela 
of  which  it  has  been  dispossessed  by  certain  tortious  acts  of  the  Gov- 
ernment of  Venezuela.  The  company  has  appealed  to  this  Depart- 
ment to  restore  to  it  the  possession  of  its  property,  and  for  damages 
sustained  on  account  of  injuries  suffered  by  reason  of  its  alleged 
unjust  eiectment  therefrom. 

The  object  of  this  memorandum  is  to  give  a  history  of  the  case,  in- 
cluding what  are  conceived  to  be  its  salient  facts;  to  show  in  connec- 
tion therewith  the  means  employed  by  various  individuals,  with  the 
apparent  connivance  of  the  Venezuelan  Government,  to  deprive  the 
claimant  company  of  its  rightful  property;  to  show  the  successful 
efforts  of  the  Venezuelan  Government,  following  the  unsuccessful 
attempts  of  its  private  antagonists,  which  have  resulted  in  dispos- 
sessing the  company  of  its  asphalt  lake;  and  to  submit  certain  recom- 
mendations of  action  to  be  taten  for  relief  of  the  petitioners. 

The  statements  made  herein  are  based  upon  Mr.  Calhoun's  report 
(hereafter  referred  to  as  the  report),  which  accompanies  this  memo- 
randum, and  the  diplomatic  correspondence  between  the  Department 
and  our  legation  at  Caracas,  with  an  occasional  reference  to  briefs 
and  arguments  by  claimant  or  its  counsel. 

Statement  of  Facts. 

I.  the  company's  titles. 

The  company's  claim  to  ownership  of  the  asphalt  lake  is  based  upon 
three  different  titles,  each  one  lawfully  acquired  from  the  Venezuelan 
Government.    These  titles  are  as  follows  : 

I.   THE    HAMILTON    CONCESSION. 

On  September  15,  1883,  Horatio  R.  Hamilton,  an  American  citizen, 
obtained  from  Guzman  Blanco,  President  of  Venezuela,  a  conc^ession 
or  contract  for  the  exclusive  exploitation  of  asphalt  and  of  the  uncul- 
tivated lands  in  the  State  of  Bormudez. 

Article  I  of  the  concession  gives  "  the  right  to  explore  and  exploit 
the  natural  products  of  the  forests,"  consisting  principally  of  woods 
and  resins,  "  existing  in  the  uncultivated  lands  of  the  State  of  Ber- 
mudez." The  district  of  Barcelona,  comprising  one-third  of  the  ter- 
ritory in  question,  was  excluded  from  tlie  concession  so  far  as  the 
exploiting  of  its  wood  was  concerned. 

Article  II  grants  ''  the  right  to  exploit  the  asphalt  in  the  said 
State  of  Bermudez." 
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Articles  III,  IV,  V,  VI,  and  VII  grant  the  right  to  the  importation 
of  machinery,  etc.,  to  be  used  in  the  development  of  the  concession 
and  the  right  to  the  free  navigation  of  rivers,  and  provided  for  a 
duty  on  all  products  of  the  concession. 

Article  VIII  provided  that  the  term  of  the  concession  should  be 
twenty-five  years,  and  that  during  such  period  "  the  Government 
will  not  grant  any  similar  concessions  for  the  State  of  Bermudez  to 
any  other  person." 

Article  IX  stipulated  that  the  work  should  be  begun  within  six 
months  and  containefd  a  provision  for  the  extension  of  this  term  for 
a  like  period.  The  conclusion  of  this  article  contains  the  only  pro- 
vision m  the  contract  for  a  penalty  for  breach  of  conditions,  and  is  as 
follows : 

And  In  case  of  nonfulfiUment  of  any  of  the  stipulations  expressed,  this  wUl 
annul  tlie  present  contract  ipso  facto. 

Article  X  provides  that  the  contract  may  be  transferred  upon 
notice  in  advance  to  the  federal  executive. 

Article  XI  contains  the  usual  stipulation  that  all  doubts  and  con- 
troversies arising  under  the  contract  should  be  settled  by  the  courts 
of  Venezuela  in  accordance  with  its  laws. 

The  entire  text  of  the  concession  is  to  be  found  on  pages  5  and  6 
of  the  report. 

A  ''  first  additional  article''  was  entered  into  on  October  19,  1883, 
as  follows: 

According  to  the  provisions  made  in  Article  V  this  present  article  fixes  the 
duties  whicli  Mr.  Horatio  R.  Hamilton  sliall  pay  for  the  wood  he  may  exploit 
or  export  thus:  For  every  990^  kilograms  of  dyewoods,  3  bolivars;  and  for 
every  999A  kilograms  of  building  woods,  2  bolivars  50  centimes. 

Tlie  Hamilton  contract  and  the  additional  article  were  approved 
by  the  federal  congress  June  5,  1884.  This  article  was  approved  by 
President  Crespo  on  June  (>,  1884.  The  concession  and  its  supple- 
ment were  publislied  in  the  Official  Gazette  July  21,  1884,  No.  3300, 
and  thereby  had  the  force  and  effect  of  law. 

On  May  30,  1884,  prior  to  the  foregoing  approval  of  Congi-ess,  a 
"  seccmd  additional  article  "  was  entered  into  by  Hamilton  and  the 
minister  of  fomento,  as  follows: 

Hamilton  binds  himself  to  channel,  for  exportation  and  importation,  one  or 
more  of  tlio  rivers  of  the  State  of  Bermndez,  beginning  with  Cano  Colorado 
and  (Inarapiche.  as  far  as  Matnrin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that  will 
be  flxe<l  by  agreement  with  the  (Jovernment  npon  the  ships  or  J)oat8  which  may 
navigate  therein,  as  soon  as  the  rivers  shall  be  channeled. 

He  will  have  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  article  was  not  attached  to  the  contract  when  the  latter  re- 
ceived the  approval  of  Congress.  The  second  additional  article  has 
never  received  specific  approval. 

Hamilton  applied  for  and  was  granted  several  extensions  of  time 
within  which  to  begin  work,  the  last  one  being  given  in  considera- 
tion of  the  payment  by  Hamilton  of  2,000  bonvars,  which  was  in- 
terpreted to  run  until  April  30,  1886. 

On  October  24,  1885,  the  New  York  and  Bermudez  Company  was 
incorporated  under  the  laws  of  New  York,  and  on  November  16, 
1885,  Hamilton  assigned  his  contract  to  them,  including  the  "  addi- 
tional articles"  thereof.     (Report,  p.  7.)     This  assignment  was  ap- 
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proved  bv  the  Venezuelan  Government,  December  9,  1885.  (Report, 
p.  7.)  }?o  exception  seems  to  have  been  taken  to  the  fact  that  the 
Government's  approval  was  obtained  after  instead  of  before  the 
assi^ment. 

The  company  immediately  began  the  performance  of  its  contract. 
(Report,  p.  7.)  Mr.  A.  H.  Garner,  one  of  the  directors  of  the  com- 
pany, soon  supei-seded  Hamilton  as  manager,  and  not  long  afterwards 
the  exploitation  of  the  timber  and  the  products  of  the  forest  was 
abandoned  and  the  company  directed  its  efforts  solely  to  the  develop- 
ment of  the  asphalt  deposit.  This  deposit,  the  Bermudez  Lake,  so 
called,  is  situate  in  the  municipality  of  Union,  district  of  Benitez,  sec- 
tion of  Cumana,  State  of  Bermudez.  It  covers  about  1,000  acres.  It 
is  located  about  11  kilometers  on  a  direct  line  southeast  of  Guariquen, 
at  an  elevation  of  about  5  meters  above  the  sea  level.  It  is  the  only 
deposit  of  asphalt  in  that  locality. 

2.    THE    MINING    TITLE. 

Mr.  Carner,  as  secretary  of  the  New  York  and  Bermudez  Com- 
panv,  hereafter  called  the  Bermudez  Company,  or  the  company, 
made  application  in  1888  under  the  law  of  mines  to  obtain  a  mining 
title  to  the  asphalt  deposit.  This  law  provided  that  any  person  who 
had  discovered  a  mine  should  file  written  notice  with  the  president 
of  the  State  in  which  the  mine  was  located,  describing  it.  The 
president  then  appointed  two  experts  to  verify  the  discovery  and 
make  a  report,  upon  the  receipt  of  which  the  State  president  granted 
a  pro\nsional  title  for  two  years.  Application  for  a  definitive  deed 
was  then  made  to  the  National  President,  and  if  the  preliminary 
proceedings  were  found  to  be  regular  a  final  deed  was  granted,  good 
for  ninetv-nine  years.  It  was  necessary^  if  the  mine  was  located  on 
wild  lands  and  the  applicant  desired  a  title  to  a  part  thereof  in  con- 
nection with  the  working  of  his  mine,  to  comply  also  with  the  law 
relating  to  wild  lands  and  to  secure  a  wild-lana  title.  The  mine 
was  a  property  distinct  from  the  land.  Article  XIII  of  the  mining 
law  provided  that  mining  properties  should  be  clearly  marked  by 
footpaths  and  with  posts  at  all  projecting  or  retreating  angles  of 
their  boundaries. 

The  decree  of  the  president  of  the  State  of  Bermudez  granting 
provisional  title  to  Mr.  Gamer  is  dated  October  22,  1888.  It  recites 
that  the  location  of  the  mine,  as  taken  from  the  report  of  the  inspec- 
tor of  mines,  was  as  follows : 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  village  of  Giiariquen, 
and  180  meters  above  the  level  of  the  sea ; 

and  that  it  was  a  vast  surface,  of  a  circular  shape,  all  in  swampy 
lands,  over  which  were  found  lar^e  deposits  of  asphalt. 

On  December  5,  1888.  the  President  of  the  Republic  and  the  Fed- 
eral Council  resolved  "  that  the  definitive  title  of  property  to  the  said 
asphalt  mine  be  granted  for  ninety-ninp  years  in  favor  of  Mr.  A.  H. 
Camer,  secretary  of  the  New  York  and  Bermudez  Company."  On 
December  7, 1888,  a  definitive  deed  was  executed  in  which  the  location 
of  the  property  is  described  as  follows : 

In  the  jurisdiction  of  the  Parish  Union,  vIllaKO  of  (iiiarlquen.  section  of 
Comaoa,  of  the  State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  south- 
east of  the  said  vlUage  of  Guariquen,  aud  at  J80  meters  above  the  level  of  the 
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There  is  not  the  slightest  doubt  that  Mr.  Camer  aoquiied  this  title 
for  the  use  of  the  company,  but  in  order  to  avoid  any  qaestion  as  to 
whether  the  mining  title  was  held  by  Mr.  Camer  personally  or  in 
his  representative  capacity,  he  and  his  wife  made  an  assignment  of 
said  title  to  the  company  on  August  1, 1893. 

3.   THE  WILD-LANDS  TITLE. 

Cfincurrently  with  the  proceedings  to  obtain  the  mining  title,  Mr. 
Carner  began  proceedings  to  acquire  title  to  the  wild  lands  surround- 
ing and  including  the  asphalt  laKe. 

According  to  the  law  of  wild  lands  certain  formalities  were  to  be 
observed  in  order  to  obtain  title  thereto.  It  was  provided  that  the 
purchaser  should  pay  the  expense  of  the  final  survey;  that  the  sur- 
veyor should  draw  a  topographical  plan  showing  ttie  location,  ex- 
tent, and  limit  of  the  land,  after  which  an  appraisal  should  be  made 
of  its  value,  and  that  this  price  should  be  paid  by  the  prospective 
grantee  in  cash  or  in  bonds  at  their  market  value. 

On  October  8,  1888,  Mr.  Carner  applied  for  a  wild-lands  title, 
stating  that  he  was  secretary  of  the  Bermudez  Company,  which  had 
taken  the  necessary  steps  to  acquire  a  provisional  title  to  certain 
asphalt  mines  in  the  State  of  Bermude: 


on  a  road  roiiMtnwtcd  by  the  company  toward  the  southeast,  for  a  distance  of 
20  kiloni<>t<,TH  from  (iiinriqucn,  up  to  a  house  belonging  to  the  company  and 
situate  on  this  road,  over  a  little  hill  before  getting  to  a  wooden  bridge  which 
leads  to  the  surface  of  the  asphalt  deposit,  and  the  l>oundaries  of  which  are  hj 
the  north,  south,  east,  aud  west  mangrove  trees  and  swamps. 

And  he  asked  for  a  title  to  the  "  wild  lands  that  comprise  the  mines 
already  mentioned  for  the  use  of  exploitation  work." 

A  survey  was  made  and  a  map  was  drawn  by  the  Government  sur- 
veyor, Mombello.  The  lands  were  described  as  being  180  meters 
above  sea  level — a  mistake  of  fact  which  led  to  complications,  the 
lake  being  actually  but  a  few  feet  above  the  level  or  the  sea.  An  . 
appraisement  was  made  of  the  property,  which  embraced  about  llv 
square  miles,  at  3,792  bolivars.  This  sum  was  jwtid  in  bonds  at  their 
face  value — not  the  market  value,  as  required  by  law — but  there  was 
no  concealment  of  this  manner  of  payment,  the  consideration  appear- 
ing upon  the  face  of  the  grant,  and  no  objection  that  full  payment 
had  not  been  made,  and  on  December  14,  1888,  a  final  deed  was 
granted  to  the  lands  "  in  favor  of  the  New  York  and  Bermudez  Com- 
pany."    (Report,  p.  14.) 

Tlie  company  therefore  asserts  its  right  to  the  asphalt  lake  by  virtue 
of  the  Hamilton  concession,  giving  it  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez  for  twenty-five  years  from  Sep- 
tember 15,  1888;  second,  the  right  to  exploit  the  asphalt  lake  for 
ninety-nine  years  from  December  14,  1888,  under  the  mining  title; 
and,  third,  under  the  wild-lands  title,  the  fee  simple  to  the  lands  sur- 
rounding and  covered  by  the  lake. 

A  detailed  statement  of  the  proceedings  in  connection  with  the 
land  and  mining  titles  is  given  because  their  validity  was  assailed  by 
the  opponents  or  the  company  in  the  Warner-Quinlan  suit,  hereafter 
mentioned.  The  final  decision  of  the  court  in  that  case  was  based 
upon  an  entirely  different  Question  and  the  result  was  that  the  land 
and  mining  titles  remained  unaffected  by  the  proceedings.     These 


WB0F66  DONE  AMERICAN   CITIZENS  BT  YBNEZXTBLA.  127 

titles  have  never  been  impeached  by  the  Venezuelan  Government  and 
they  remain  in  the  same  force  to-day  that  they  had  when  granted, 
except  that  they  have  been  streno^hened  by  many  governmental  affir- 
mations of  their  validitv. 

II. — EFtx>RT8  TO  Oust  Company  from  its  Holdings. 

A. — efforts  of  individuals. 

1.    TIIF:  FKLICIDAI)  CLAIM. 

On  January  28,  1897,  four  Venezuelans  took  steps  to  acquire  title 
to  the  asphalt  lake  owned  by  the  Bermudez  Companjr,  as  hereinbe- 
fore set  forth,  claiming  that  they  had  discovered  a  mine.  The  for- 
malities they  observed  were  somewhat  different  from  those  followed 
by  the  Bermudez  Company,  owing  to  changes  that  had  been  made 
in  the  mining  law  in  the  meantime.  On  June  22,  1897^  a  provisional 
title  was  obtained,  and  on  November  30,  1897,  a  definitive  deed  was 
granted  them.  It  is  said  that  these  proceedings  were  carried  on 
secretly  and  that  the  company  knew  nothing  of  what  was  going  on 
until  after  the  definitive  deed  was  granted. 

The  grantees  resided  only  a  few  miles  from  the  lake,  at  Guariquen. 
Their  leader,  Marcano,  was  a  lawver  and  a  politician  of  some  promi- 
nence. It  is  evident  that  he  had  examined  the  record  of  the  com- 
pany's land  and  mining  titles  and  had  discovered  that  a  mistake 
oad  been  made  in  all  the  papers  in  assigning  an  incorrect  location 
to  them.  For,  whereas  the  title  stated  that  the  Bermudez  Lake  was 
20  kilometers  from  Guariquen  and  180  meters  above  sea  level,  the 
lake  is  actually  situated  only  10  or  11  kilometers  from  Guariquen  and 
is  but  4  or  5  meters  above  sea  level.  They  therefore  claimed  that 
their  property,  which  they  not  inaptly  named  "  Felicidad,"  was  a 
different  property  from  that  described  in  the  deeds  and  surveys  of  the 
Bermudez  Company. 

The  first  attack  was  made,  however,  upon  the  Hamilton  conces- 
sion«  and  on  January  3,  1898,  their  attorney  filed  a  petition  with  the 
minister  of  fomento  for  an  annulment  of  that  concession  for  failure 
to  canalize  one  or  more  rivers,  as  provided  in  the  second  additional 
article  of  May  30,  1884,  it  being  averred  that  the  company  had  made 
no  effort  in  ten  years  to  commence  this  work  and  that  the  contract 
provided  for  forfeiture  in  case  of  the  breach  of  any  condition. 

On  the  next  day,  January  4,  1898,  without  anv  notice  to  the  com- 
pany, or  any  judicial  proceeding.  President  Cfrespo,  by  executive 
decree,  annulled  the  Hamilton  concession,  not  upon  the  ground  of 
failure  to  canalize  rivers  but  u])on  the  general  ground  that  the  com- 
pany had  failed  to  develop  any  of  the  lands  emoraced  in  the  conces- 
5?ion  except  the  asphalt  lake,  and  that  the  Government  was  therefore 
not  receiving  the  revenues  it  had  anticipated  from  the  contract. 
Tlie  decree,  however,  affected  only  the  Hamilton  concession.  Con- 
cerning the  asphalt  lake  the  decree  stated  that  the  company  own  it 
*'  as  per  concession  obtained  in  conformity  with  the  mming  laws," 
and  in  the  actual  words  of  annulment  it  was  declared  that  annulment 
should  take  place  "  without  infringing  the  rights  which^  according  to 
law^  the  Xew  York  and  Bermudez  (Jompany  may  have  hy  virtue  of 
fHifiitig  concessions,^^     (Report,  p.  17.) 
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The  significance  of  this  action  of  the  Venezuelan  Executive  is 
that,  while  committing  an  act  of  grave  injustice  toward  the  company 
in  annulling  its  concession  without  giving  it  an  opportunity  to  de- 
fend itself,  even  such  a  despot  as  Crespo  recognized  that  the  com- 
pany had  rights  to  the  asphalt  lake  which  they  held  independently 
of  the  Hamilton  concession. 

The  company  then  petitioned  the  minister  of  agriculture  for  a 
revocation  of  the  decree,  and  the  attorney-general,  to  whom  the  ques- 
tion was  referred,  gave  his  advice  that  the  decree  was  illegal.  This 
opinion  appears  to  have  been  merelv  advisory.  The  matter  was  then 
referred  to  the  high  federal  court,  out  that  court  held  that  it  had  no 
jurisdiction  unless  an  action  were  brought. 

Suit  was  thereupon  begim  by  the  company  in  the  high  federal 
court  to  set  aside  the  executive  decree  of  annulment,  and  on  August 
23,  1898,  the  court  rendered  its  decision,  declaring  that  the  Hamil- 
ton concession  having  once  been  granted  in  pursuance  of  law,  and 
certain  rights  having  thereby  become  vested  in  the  concessionaries, 
these  rights  could  not  be  divested  except  by  a  judgment  of  a  court 
of  competent  jurisdiction.  Hence,  the  decree  of  President  Crespo 
annulling  the  concession  was  declared  to  be  invalid.  This  decision 
went  no  further  than  to  deny  the  power  of  the  President  to  declare 
the  Hamilton  contract  canceled.  The  decision  does  not  reach  to  the 
merits  of  the  contract  and  left  open  the  question  of  the  right  to  such 
cancellation.     (Report,  p.  18.) 

On  May  25.  1900,  Messrs.  Warner  and  Quinlan  bought  the  Felici- 
dad  mine  from  its  owners,  paying  $40,000  therefor.  Before  the 
purchase  they  investigated,  through  their  agent  in  Venezuela — Mr. 
Sullivan — the  Bermudez  Company's  titles,  and  were  informed  that 
the  later  were  defective  and  that  the  company  could  not  maintain  a 
claim  to  the  Felicidad  area. 

2.    THE   VENKZUELA    CLAIM. 

In  the  meanwhile,  certain  other  Venezuelans  tried  to  secure  title 
to  another  portion  of  Bermudez  Lake,  to  which  they  appropriately 
gave  the  name  of  ''  Venezuela."  Their  first  petition  for  a  definitive 
deed  to  tlie  property  is  dated  Maj^  7,  1000.  This  was  soon  followed 
by  a  second  petition  for  the  same  properties.  For  a  time  they  were 
unsuccessful.  Mr.  Carner,  as  secretary  of  the  Bermudez  Company, 
immediately  protested  against  the  proposed  grant,  setting  up  the 
land  and  mining  titles  of  the  company.  His  first  protest  was  sup- 
plemented by  five  others  during  the  next  few  months 

This  protest  of  tlie  company  had  two  results:  First,  a  Government 
order  was  issued  July  '2o,  1J)00,  for  a  new  survey  of  the  property; 
and,  second,  on  the  same  day  an  impoHant  decree  was  pronounced 
in  favor  of  the  company.     (Kej^ort,  pp.  22,  28.) 

Decree  of  minhter  of  fomento  aifinning  the  validity  of  the  Tlainil' 
ton  eontraet.  July  23,  1900. — This  decree  declared  that  the  supreme 
civil  chief  of  the  Republic  liad  resolved : 

1.  That  tbe  said  company  may  exorcise  each  and  every  of  the  rijrhts  panted 
to  it  nnder  said  contract,  in  the  manner  and  nnder  the  terms  set  out  In  the 
said  contract,  and  at  any  time  wliatever  within  tlie  term  providtMl  in  article  8: 
and 
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2.  That  the  New  York  and  Berinudez  Company  has  the  right  of  preference 
in  every  case  of  denunciation  of  asphalt  mines  or  wild  lands  which  constitute 
or  are  in  the  limits  of  the  concession,  on  having  previously  complied  with  the 
requirements  of  the  respective  laws  on  the  subjert. 

(Signed)  For  the  National  Executive, 

V.  T.  ViLLIGAS  PULIDO. 

Tlie  decree,  therefore,  accomplished  the  double  purpose  of  obtain- 
ing an  executive  approval  of  the  Hamilton  contract  and  an  acknowl- 
edgment that  the  company  had  a  preference  upon  all  mining  dis- 
coveries within  the  limits  of  the  concession. 

This  period,  the  fall  of  1900,  is  marked  by  lively  controversy  be- 
tween tne  Warner- Quinlan  aggregation  and  the  company  over  the 
question  of  surveys.  The  survey  that  had  been  made  m  consequence 
of  the  executive  order  just  mentioned  (called  the  Llamozas  survey) 
was  unsatisfactory  to  Sullivan,  because  he  claimed  it  had  been  made 
practically  under  the  supervision  of  his  adversaries.    He  therefore 

Erotested  against  it  and  a  now  one  was  ordered.  In  the  meanwhile 
e  continued  to  make  the  most  of  the  argument  that  since  the  Felici- 
dad  mine  was  only  10  kilometers  from  Guariquen  there  could  be  no 
confusion  between  its  boundaries  and  the  titles  of  the  Bermudez  Com- 

Eany,  because  the  latter  was  described  by  their  deeds  as  being  20 
ilometers  from  that  place. 
Another  survey  was  ordered,  this  time  by  a  commission  to  consist 
of  a  (iovemment  surveyor  and  two  others,  one  chosen  by  each  of  the 
disputants.  The  Government  member  was  Doctor  Blanco,  who  re- 
ported that  the  maps  which  had  been  made  by  his  colleagues  were 
sul>stantially  similar  and  he  approved  both  of  them.  The  surveyor 
for  the  Wamer-Quinlan  Company  filed  no  report,  but  only  a  map 
which  showed  the  asphalt  lake,  the  Felicidad  and  Venezuela  claims 
on  two  sides  of  the  lake,  and  the  Bermudez  Company's  location  on 
the  extreme  south.  The  report  of  Dr.  German  Jiminez,  named  by 
the  company,  was  in  substance  as  follows : 

According  to  the  official  map  of  the  Bermudez  Ck)mpany*s  survey  (the  Mom- 
hello  map  of  1888)  the  boundaries  of  its  property  were  straight  lines,  at  right 
angles,  running  east  and  west  and  north  and  south.  The  location  of  any  one 
of  these  lines  was  sufficient  to  establish  the  boundaries  of  the  company's  con- 
ceitsion.  Hence,  he  said,  he  confined  himself  to  the  location  of  the  north  bound- 
ary line,  as  shown  on  the  Mombello  map. 

According  to  the  aforesaid  map,  the  northern  boundary  line  ran  east  and 
west,  through  a  house,  or  "  rancho ;  *'  the  line  extended  4  kilometers  eastward 
And  2  kilometers  westward,  thereby  determining  the  two  extremities  of  the  line. 

In  the  conii«ny*s  petition  of  October  8,  1888,  presented  to  the  President  of 
the  State  of  Kemiudez,  praying  for  provisional  title  to  wild  lands  to  be  used  In 
connection  with  its  proposed  mine,  it  was  stated  that  the  mine  was  located  on  a 
road  built  by  the  company,  "20  kilometers  toward  the  southeast,  from  the  town 
of  csoarfquen,  to  a  house  owned  by  the  company,  standing  on  this  road  and 
situated  on  a  gmall  eminence  before  arriving  at  a  toooden  bridge,  tohich  leads  to 
the  surface  of  the  asphalt  deposit.'* 

The  house,  then,  which  stood  at  the  end  of  the  road  from  Guariquen  was 
located  on  the  northern  boundary  of  the  survey.  After  a  careful  examination, 
ibe  couiniissiou  found  on  the  north  side  of  the  lake  a  "  rancho,'*  standing  exactly 
east  and  west,  uix>n  a  small  hill  or  eminence  Just  before  reaching  the  ruins  of  u 
iroodeu  brfdj^o  which  led  to  the  surface  of  the  asphalt  deposit  If  doubt  existed 
as  to  the  Identity  of  this  house  with  the  one  to  which  Mombello  referred  in  his 
aarvey,  then,  assuming  the  latter  house  had  disappeared,  the  other  conditions 
specified  in  the  j)etition  still  existed,  viz,  the  small  eminence  and  the  bridge. 

At  the  place  in  question  there  was  found  a  small  eminence  and  the  ruins  of 
the  bridtre  ]<*adin):  to  the  asphalt  lake.     Southeast  of  Guariquen,  and  beyond  the 

36508— S.  Doc.  413,  60-1 9 
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remaius  of  tbo  bridge,  there  were  no  hills — ouly  a  plain  of  asphalt,  the  only 
one  in  the  neighborhood,  uud,  beyond,  mangrove  trees  and  swamps.  This,  there- 
fore, was  the  only  place  which  fille<l  the  couditions  specified  In  the  Mombello 
survey.  It  was  also  known  that  when  the  company  commenced  its  operations 
it  did  so  on  the  northern  side  of  the  lake  and  transported  its  exploited  material 
to  Guariquen,  for  which  puriiose  it  built  a  bridge  to  the  lake,  the  ruins  of  which 
still  remain. 

Therefore,  Mombello,  in  his  map,  made  an  error  in  locating  the  northern 
boundary  line  of  this  survey  at  the  distance  of  20  kilometers  from  Guariquen. 
But  the  location  of  this  line  was  established  by  fixed  monuments,  which  remain; 
and  Mombello's  error  was  an  Immaterial  detail.  It  was  not  to  be  presumed  the 
Government  intended  by  its  definitive  deed  to  the  company  to  locate  the  asphalt 
deposit  therein  described  20  kilometers  from  Guariquen,  where  there  were 
neither  "  ranchos,'*  nor  hills,  nor  asphalt — nothing  but  mangrove  trees.  If  there 
were  various  lakes  of  asphalt  in  that  neighborhood  it  might  be  a  question  which 
one  belongs  to  the  company;  but  there  was  only  one  lake,  and  good  fiiith  re- 
moved the  question  of  its  Identity  with  the  one  described  by  Mombello  heyond 
discussion.     (Report,  pp.  25,  26.) 

It  should  here  be  said  that  the  mistake  made  in  the  company's 
deeds  whereby  the  location  of  the  lake  was  said  to  be  20  kilometers 
from  Guariquen  instead  of  10  is  a  discrepancy  which  the  company 
explains  very  naturally:  That  when  the  lake  was  first  discovered, 
or  at  any  rate  at  the  time  the  Hamilton  concession  was  obtained  in 
1883,  the  asphalt  deposit  was  only  accessible  through  a  tropical 
jungle  by  way  of  a  winding  mule  path,  whereas  the  company,  in  the 
course  of  the  development  of  its  property,  afterwards  constructed  a 
straight  road  direct  to  the  mine  from  (juariquen,  which  shortened 
the  distance  about  one-half. 

The  foregoing  discussion  of  the  land  and  mining  titles  does  not 
have  any  direct  application  upon  the  issue  of  this  case,  because  the 
Department  has  consistently  held  that  these  titles  exist  to-day,  unim- 
peached  and  valid.     But  it  has  been  thought  well  to  go  into  the 

?uestion  at  some  length  on  account  of  the  uniform  attitude  of  the 
)epartment  respecting  controversies  in  which  American  citizens 
become  involved  with  foreign  governments,  which  is  understood  to 
be  that  it  examine^  the  right  of  the  question  at  issue,  as  well  as  the 
strict  law,  and  if  it  were  developed  tliat  these  titles  were  mere  straw 
titles,  defeasible  upon  appropriate  action  in  the  courts,  and  that  the 
coinj)any  had  no  righteous  chiim,  it  would  have  little  support.  But, 
as  it  appears,  it  is  one  whose  justice  is  undoubted,  and  for  this  reason 
the  pitfalls  and  ingenious  technicalities  which  have  been  resorted  to 
in  order  to  defeat  it  have  sometimes  been  set  forth  herein.  The 
object  of  the  pages  immediately  preceding  is  to  show  that  the  right 
of  the  matter  is  with  the  Bennuclez  Company. 

Con-^miation  of  title  to  Venezuela. — Regardless  of  the  decree  of 
the  minister  of  lomento  of  July  23,  1900,  the  third  petition  for  a 
definitive  title  to  the  Venezuela  claim  was  made  November  14,  1900, 
based  upon  the  defectiveness  of  the  company's  titles.  This  petition 
was  effective  and  on  December  10,  1900,  the  minister  of  fomento  in 
effect  nullified  his  decree  of  July  23  bv  declaring  through  the  director 
of  territorial  wealth,  who  was  an  officer  subject  to  his  orders,  that 
the  Hamilton  contract  did  not  (convey  the  exclusive  right  to  exploit 
asphalt  in  the  State  of  Bermudez.  The  protests  of  Garner  in  behalf 
of  the  company  were  denied  and  a  definitive  title  to  Venezuela  was 
granted  on  Deceinl)er  17,  1900.     (Report,  p.  27.) 
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3.    SETTLEMENT    OF    THE    WABNER-QUINLAN    CONTROVERSY. 

In  January,  1901,  after  this  Department  had  been  informed  that 
the  Venezuelan  Government  contemplated  dispossessing  the  com- 
pany, by  arbitrary  Executive  action,  of  rights  of  which  it  had  been 
in  undisputed  possession  for  twelve  years,  it  instructed  Minister 
Loomis  to  "  urgently  request "  and,  later,  to  "  peremptorily  dem^^nd  " 
of  the  Venezuelan  Government  a  ^ay  ox  all  proceedings  pendiuj^  an 
investigation  of  the  rights  of  the  parties.  The  intervention  of  the 
Department  seems  to  have  had  the  effect  of  sending  the  parties  to 
the  courts,  and  on  February  16,  1901,  Warner  and  Quinlan  com- 
menced a  suit  a^inst  the  company  analogous  to  a  bill  in  equity  to 
quiet  title  to  Felicidad.  The  complainants  stated  that  they  intended 
to  operate  their  mine,  but  that  the  Bermudez  Company  claimed  their 
title  was  not  valid ;  that  it  was  within  the  boundaries  of  their  mining 
concession,  and  that  also  under  the  Hamilton  contract  the  Govern- 
ment could  not  grant  title  to  Felicidad.  Complainants  averred  as 
to  the  mining  title  that  an  inspection  of  the  deeas  and  surveys  would 
show  that  !^licidad  was  not  located  within  the  area  of  the  com- 
pany's mining  titles,  and  that  the  Hamilton  contract  did  not  confer 
the  exclusive  right  to  exploit  mines,  such  a  grant  being  unconsti- 
tutional. The  complainants  prayed  that  the  Bermudez  Company 
should  acknowledge  the  validity  of  the  complainants'  title  and  that 
the  court  adjudge  their  title  superior  to  the  claims  of  the  Bermudez 
Company. 

It  must  not  be  lost  sight  of  that  the  single  object  of  this  suit  was 
to  obtain  a  confirmation  of  title  to  Felicidad  in  the  Warner-Quinlan 
Company. 

The  bitter  legal  controversy  which  grew  out  of  this  proceeding 
was  prolonged  over  nearly  a  year  and  a  half.  In  the  course  thereof 
there  was  much  crimination  and  recrimination  and  many  complaints 
of  denials  of  justice.  Mr.  Carner,  the  manager,  resigned  his  posi- 
tion and  has  since  become  the  company's  most  bitter  enemy.  The 
company's  attorney  withdrew  his  connection  with  them.  Two  other 
attorneys  succeeded  him,  and  "  during  their  connection  with  the  case 
incidents  occurred  of  tragic  interest,  in  which  both  of  them  were 
imprisoned  and  one  of  them  died."    (Keport,  p.  32.) 

Mr.  Calhoun  considered  that  no  blame  should  attach  to  the  Ven- 
ezuelan Government  on  this  account  and  that  the  counsel  brought 
their  misfortunes  on  themselves  owing  to  their  conduct  in  the  man- 
agement of  the  case. 

Six  months  were  consumed  in  dilatory  pleadings.  AMien  the  com- 
pany finally  made  answer  it  alleged  certain  "  inherent  defects  "  in 
the  Felicidad  title  and  set  up  its  prescriptive  rights  acquired  under 
legal  title  and  held  for  fourteen  years.  Still  other  answers  were 
made  which  in  our  legal  system  would  come  under  the  head  of  dila- 
tory pleadings.  Much  evidence  was  taken  by  each  party  in  an 
earnest  endeavor  to  support  its  own  claim  to  the  lake,  and  much  re- 
course was  had  to  maps,  survevs,  etc. 

The  decision  of  the  Federal  court  was  elaborate  and  exhaustive. 
(See  pp.  163-175  of  the  company's  last  printed  brief.)  The  court 
reviewed  the  case  from  the  beginning  and  noted  all  the  arguments 
advanced  by  each  contestant.    There  was  an  elaborate  discussion  of 
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the  Hamilton  contract.  The  coui*t  had  no  doubt  of  its  exdusiye 
character.  In  one  place  the  court  says  that  the  National  Govern- 
ment was  not  able,  during  the  term  of  the  contract,  "  to  grant  like 
concessions  as  regards  the  State  of  Bermudez  to  any  other  person,** 
Further  on  in  the  opinion  the  statement  is  made  that  the  Hamilton 
contract  is  ^^  clothed  with  all  the  forms  and  engenders  all  the  conse- 
quences of  a  privilege  granted  to  the  contractor  and  his  assigns,  in 
order  that  they  alone  *  *  *  might  be  able  to  exploit  tne  as- 
phalt," etc.  The  court  took  occasion  to  observe  that  uie  action  of 
the  Felicidad  concessionaires  in  attempting  to  have  the  Hamilton 
concession  annulled  by  Executive  decree  "  clearly  demonstrated " 
that  they  consider  its  existence  as  an  insuperable  obstacle  in  the 
way  of  a  valid  title  to  their  property.    The  court  goes  on  to  say: 

It  has  been  desired  to  attach  great  importance  to  this  resolution  of  the 
ministry  of  fomento  for  the  purposes  of  this  suit,  the  fact  being  that  it  is 
only  a  simple  administrative  decision  of  equal  value  with  the  resolution  of  the 
same  ministry  dated  the  4th  of  January,  1898,  which  sought  to  declare  the 
termination  of  the  Hamilton  contract,  and  this  Is  so  because,  even  admitting 
that  the  said  contract  collided  with  the  National  Constitution  and  the  law  of 
mines,  or  that  it  ought  to  be  rescinded  on  account  of  the  contractor  and  those 
claiming  under  him  not  having  fulfilled  their  obligations,  such  circumstances 
in  no  way  alter  the  nature  or  the  judicial  effects  of  the  contract,  inasmuch  as 
that  collision  or  that  rescision  are  not  legally  declared  by  the  competent  au- 
thority. It  is  therefore  understood  that  the  New  Yorlt  and  Bermudez  Qompany 
has  had  perfect  right  to  say  whether,  in  their  petition  to  the  ministiy  of  fo- 
mento dated  the  17th  of  July,  1000,  or  in  the  written  objection  tal^en  by  Dr. 
Jos<^  Loreto  Arlsmendi  against  Gen.  Jacinto  R.  Pachano,  or  in  various  parts 
of  the  proceedings,  and  even  in  the  last  verbal  addresses  of  its  defense,  that  in 
accordance  with  the  terms  of  the  Hamilton  contract,  of  which  it  is  cessionary, 
the  National  Government  had  no  power  to  grant  titles  to  mines  in  the  old 
State  of  Bermudez  to  any  other  person  or  corporation  in  contravention  of  the 
terms  of  the  contract. 

The  decision  is  then  announced  on  two  separate  and  distinct 
grounds : 

First.  By  reason  of  Article  VIII  of  the  Hamilton  contract,  which 
had  acquired  the  character  of  a  law  of  the  Republic,  the  National 
Government  could  not  give  title  to  Felicidad  nor  grant  in  the  old 
State  of  Bermudez  mining  concessions  of  asphalt  to  any  other  person 
or  corporation  in  contravention  of  the  terms  of  the  Hamilton  con- 
tract, and  it  therefore  became  unnecessary  to  investigate  "  whether, 
according  to  the  testimony  of  the  witnesses  and  the  documents  or 
title  and  the  plans  put  in,  the  mine  Felicidad  and  the  asphalt  lake 
which  the  Bermudez  Company  is  exploiting  are  two  distinct  things, 
or  whether  one  is  part  of  the  other,^  because  no  mining  concessions 
could  be  given  whue  the  grant  remained  in  force. 

Second.  The  court  furthermore  stated  that  "  in  addition  to  the 
grounds  expressed,  the  title  of  the  Felicidad  suffers  from  defects 
which  vitiate  it  and  which  are  recorded  in  the  proceedings,  owing  to 
the  requisite  prescriptions  and  solemnities  not  having  been  complied 
with,  under  pain  of  nullity,  provided  by  the  code  of  mines,  defects 
which     *     *     *    can  not  be  amended." 

The  court  in  its  decision  was  careful  to  leave  untouched  the  ques- 
tion of  the  sufficiency  of  the  land  and  mining  titles.  These,  in  fact, 
were  ignored.  Likewise,  no  attempt  was  made  to  construe  the  Ham- 
ilton concession,  which  was  simply  recognized  by  the  court  as  an 
existing  law  of  the  land  which  haa  not  been  properly  impeached  in 
a  judicial  proceeding.  Whether  it  was  subject  to  impeachment  or 
annulment  was  a  vital  question  not  touched  upon. 
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A  summary  of  the  decision  will  be  found  upon  pages  36  to  39  of 
the  report 

It  has  been  suggested,  and  the  circumstantial  evidence  is  quite 
persuasive,  that  Venezuela's  complications  with  Great  Britain,  Ger- 
many, and  Italy,  and  President  Castro's  urgent  need  of  the  support 
of  the  United  States,  is  the  explanation  for  the  action  of  the  high 
Federal  court  in  favor  of  the  compainr  in  January^  1904.  At  any 
rate,  the  decision  put  an  end  to  the  efforts  of  all  private  parties,  of 
whom  there  were  others  besides  the  Felicidad  and  Venezuela  con- 
tingents, to  molest  the  company  in  the  development  of  its  asphalt 
concession,  and  no  more  was  heard  from  the  asphalt  question  until 
the  middle  of  1904,  when  Venezuela's  international  complications  had 
apparently  blown  over. 

B.    JUDICIAL   SPOLIATION    OF   THE    COMPANY'S    PROPERTY    BY    THE 

VENEZUELAN    GOVERNMENT. 

On  July  20,  1904,  the  attorney-general  of  Venezuela  instituted 
proceedings  in  the  high  federal  court  for  the  cancellation  of  the 
Hamilton  contract  and  the  sequestration  of  the  company's  property 
at  the  Bermudez  Lake.  It  is  in  consequence  of  these  proceedings  and 
the  tortious  ouster  of  the  company  from  its  mine  that  it  has  asked 
the  intervention  of  the  United  States  Government. 

The  complaint  recited  the  Hamilton  contract  and  the  additional 
articles  thereof,  inclndinff  the  one  providing  for  the  canalization  of 
the  Guarapiche  River,  all  of  which  it  was  alleged  were  approved  by 
Congress  on  June  6, 1884.  (See  pp.  154,  155,  supra.)  The  complaint 
then  stated  that  although  the  Hamilton  contract  had  been  in  exist- 
ence for  twenty-one  years,  the  company  had  restricted  itself  solely 
and  exclnsivel}'  to  the  exploitation  of  the  Bermudez  asphalt  lake, 
and  had  neglected  to  fulfill  the  other  obligations  of  the  contract,  in 
consequence  whereof  the  exploitation  of  the  natural  products  of  the 
State  of  Bermudez  other  than  asphalt  has  remained  stationary  for 
upward  of  twenty  years.  Furthermore,  the  exploitation  of  asphalt 
had  been  conducted  on  so  small  a  scale  that  the  returns  to  the  gov- 
ernment had  been  ludicrously  small.  Moreover,  the  company  nad 
not  canalized  any  of  the  rivers  in  the  State,  an  improvement  agreed 
on  in  the  contract.  Therefore,  pursuant  to  instructions,  the  attorney- 
general  brought  suit  for  the  dissolution  of  the  contract  and  for  the 
recovery  of  damages  incurred  by  reason  of  the  company's  failure 
to  execute  the  contract  "  according  to  the  just  finding  of  appraisers 
and  calculated  in  accordance  with  the  basis  established  by  the  first 
additional  article." 

The  proceedings  soon  divided  themselves  into  two  issues:  First, 
those  which  terminated  in  the  confiscation  of  the  company's  prop- 
ertv,  known  as  the  "  sequestration  proceedings^"  and,  second,  what 
is  known  as  the  "  main  suit "  for  the  revocation  of  the  Hamilton 
contract. 

1.   THE    SEQUESTRATION    PROCEEDINGS. 

As  it  will  not  appear  to  the  ordinary  Anglo-Saxon  mind  how  it  is 
possible  under  any  organized  system  of  government  for  one  party, 
under  pretense  of  legal  forms^  to  deprive  another  of  property  of  which 
the  latter  has  actual  possession  under  an  undisputed  freehold  titlo^ 
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as  well  as  under  a  second  undisputed  valid  title  to  the  same  property 
good  for  ninety-nine  years,  without  even  impeaching  the  yalidity  of 
lauch  titles,  the  procedure  will  be  set  forth  with  considerable  care. 

The  sections  of  the  code  of  civil  procedure  upon  which  the  attorney- 
general  relied  for  the  right  of  sequestration  are  as  follows  (Report, 
pp.  4G,  47) : 

Abt.  373.  Sequestration  shall  be  decreed : 

*  *  «  «  «  #  # 

7.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment  of 
rental;  on  account  of  the  property  becoming  deteriorated,  or  on  accotint  of  Iult- 
ing  failed  to  make  improvements  to  which  he  is  bound  by  the  contract ;  provided 
any  of  the  circumstances  be  proved  in  the  manner  indicated  In  article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  In  No.  5,  may 
demand  an  order  that  they  themselves  shall  remain  subject  to  answer  the  lesBee 
or  purchaser  when  necessary. 

Abt.  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  If  there  is  proof  of 
the  right  sued  for,  although  it  may  be  by  deposition  of  witnesses,  when  this 
proof  is  admissible  according  to  the  civil  code,  any  of  the  parties  may  request, 
according  to  the  case,  and  the  Judge  may  grant : 

1.  Prohibition  to  alienate  the  subject-matter  of  the  suit. 

2.  The  sequestration  of  determinate  properties. 

3.  Deposit  of  security,  and  in  default  thereof,  the  attachment  of  sufficient 
property. 

The  complaint  alleged  that  the  Hamilton  contract  was  a  lease 
"  the  subject-matter  of  which  is  the  enjoyment  of  all  the  natural 
products  existing  in  the  wild  lands  of  the  fonner  State  of  Bermu- 
dez;  "  that  the  proofs  submitted  in  support  of  the  complaint  "  clearly 
demonstrate  that  the  lessee  has  omitted  to  make  improvements  whida 
by  the  contract  it  is  bound  to  make,  such  as  the  canalization  of  the 
rivers  of  the  State,''  and  motion  was  made  for  a  decree  of  sequestra- 
tion of  the  mine,  with  all  the.  properties  and  appurtenances  of  the 
exploitation. 

The  stipulation  to  make  improvements  to  which  the  attorney- 
general  refers  is  found,  not  in  the  Hamilton  contract,  but  in  the 
so-called  '*  second  additional  article  ■'  (j).  155,  supra),  which  contains 
no  penalty  clause.  The  only  penalty  clause  in  the  Hamilton  con- 
tract is  tlie  clause  prescribing  forfeiture  for  nonfulfillment  of  condi- 
tions (p.  154,  suj)ra).  It  will  hereafter  appear  that  the  contract 
established  l)v  the  so-called  ''  second  additional  article  "  was  repudi- 
ated bv  Venezuela  as  far  back  as  1887,  so  that  the  foundation  of  the 
attorney-generars  petition  rested  upon  a  void  agreement. 

The  "  i)roofs ''  submitted  bv  the  attorney-general  were  one  tele- 
gram to  the  minister  of  the  interior  based  "  on  trustworthy  infor- 
mation ''  (and  therefore  heai'say)  that  the  company  had  not  canalized 
any  rivers  or  exposed  any  natural  products  other  than  asphalt,  and 
three  exceedinglv  meager  affidavits  to  the  same  general  effect. 

On  the  next  day,  July  21,  1904,  the  judge  ordered  a  summons  to 
be  served  upon  the  company's  representative  at  Caracas,  returnable 
in  ten  days.  On  the  same  day  the  judge,  at  the  suggestion  of  the 
attorney-general,  before  summons  had  been  served  upon  the  de- 
fendant, and  without  giving  the  company  any  opportunity  whatever 
to  be  heard,  entered  an  order  of  sequestration  of  the  company's 
property  at  the  Bermudez  Lake,  appointed  as  receiver  Mr.  Garner, 
the  defendant's  bitter  enemy,  and  required  no  bond  from  him.  The 
next  morning,  July  22,  Mr.  Carner  qualified  as  I'eceiver  and  set  out 
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with  a  gunboat  for  the  property.  The  company  received  no  notice 
of  what  was  happening  until  the  afternoon  or  July  22,  when  its  man- 
ager. Captain  Wright,  was  served  with  the  summons. 

The  company,  through  its  local  manager.  Captain  Wright,  lost 
no  time  in  protesting  against  these  proce^ings,  but  the  protest  was 
ineffective.  The  basis  of  this  protest  was  that  only  by  a  perversion 
of  its  terms  could  the  Hamilton  concession  be  called  a  lease.  Earnest 
representations  were  made  to  the  judge  that  his  power  to  issue  the 
onler  of  sequestration  was  discretionary  and  that  very  great  damage 
would  result  to  the  company  if  he  allowed  the  order  to  stand.  The 
land  and  mining  titles  appear  not  to  have  been  mentioned  in  this 
protest. 

Meanwhile,  Camer  took  possession  of  the  property  of  the  com- 
pany at  Guanoco  under  order  of  the  court.  In  his  expedition  he 
was  accompanied  by  armed  troops.  The  evidence  as  to  tlie  manner 
of  taking  possession  of  the  property  is  conflicting,  the  company 
maintaining  that  its  employees  were  treated  with  violence,  whereas 
the  record  shows  that  the  proceedings  were  conducted  in  a  peace- 
able manner. 

If  the  company's  representatives  were  treated  as  alleg:ed,  the  cir- 
cumstance is  one  merely  of  aggravation.  It  is  not  considered  essen- 
tial to  determine  this  fact. 

The  company's  answer  to  the  sequestration  proceeding  denied 
both  the  law  and  the  facts  adduced  as  a  ground  for  the  same.  The 
answer  set  forth  that  even  if  the  Hamilton  contract  were  a  lease  the 
proof  furnished  by  the  exhibits  to  the  complaint  were  not  sufficient 
to  justify  the  order  of  sequestration;  that  the  alleged  obligation  to 
canalize  rivei*s  was  in  the  alternative — that  is,  to  canalize  one  or 
more  rivers  or  to  build  a  railroad,  and  the  obligation  had  been  ful- 
filled by  the  construction  of  its  railroad  from  the  lake  to  (luanoco, 
which  was  then  the  subject  of  sequestration;  that  Mr.  (^arner,  who 
bad  l)een  appointed  receiver,  was  its  notorious  enemy,  and  they  pro- 
tested against  his  appointment :  and,  finally,  the  company  asserted 
that  the  asphalt  lake,  lands,  and  appurtenances — 

rfo  not  belong  to  it  by  virtue  of  the  Ho-vnUvd  Hamilton  contrart,  w]ii<*li  is 
the  Hiibject-niatter  of  this  suit,  but  by  virtue  of  titlw  which  wore  h^piUy 
gnnte<l  to  It  by  the  National  KxeiMitive  powers  of  Venezuela  on  the  7th  and 
I'ltta  of  I>eceiuber,  1888,  *  *  *  and,  although  it  is  true  that  the  rejnote 
wcasion  of  those  titles  was  the  contract  now  under  discussion,  it  is  not  less 
true  they  also  have  their  immediate  Judicial  causes,  which  are  proper  and 
peiniliar  to  them;  these  being  titles  \rhieh  have  nei-er  been  dismsftnl,  and  are 
not  sunceptible  of  discussion  in  the  present  svit. 

One  incident  occurred  during  these  proceedings  which  serves  to 
illustrate  the  lack  of  good  faith  on  the  pai-t  of  tlie  (iovernment. 
When  Mr.  Carner  made  his  fii^st  report  as  receiver,  he  stated  that  he 
was  selling  asphalt  for  the  sum  of  $5  ])er  ton,  the  same  ])rice  as  the 
«'omp«ny\s  a(*(*ou!it  h<M)ks  showed  was  being  obtained  by  the  com- 
|>any  prior  to  the  receivership.  It  has  been  ascertained  that  this 
sum  of  $5  i)er  t<m,  which  was  shown  by  the  company's  lK>oks,  did  not 
represent  the  price  of  the  asphalt,  but  was  merely  an  estimated  value 
for  insertion  upon  the  invoice  of  the  cargo  to  serve  as  a  basis  for  insur- 
ance. The  shipments  were  merely  transfers  betwcH»n  two  warehouses 
<»f  the  same  <'ompany  in  different  countries  and  then*  was  no  need 
nf  making  a  valuation  for  purposes  of  sale.     The  actual  value  of  the 
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crude  asphalt  is  placed  by  the  company  at  $11,  and  the  difference 
between  these  two  sums  represents  the  amount  less  than  the  market 
price  at  which  the  product  is  being^  sold.  The  omipany  alleges  that 
the  cargoes  are  being  disposed  ot  at  this  low  rate  to  friends  of 
Mr.  Camer  in  New  York,  who  are  business  rivals  of  the  Bermudez 
Company. 

Little  pertinent  evidence  seems  to  have  been  offered  by  the  Gov- 
ernment in  support  of  the  sequestration  proceedings.  The  most 
important  prooi,  perhaps,  was  the  testimony  of  the  witnesses  who  had 
furnished  affidavits  as  to  the  canalization,  but  their  testimony,  Mr. 
Calhoun  says  (p.  46  of  his  report),  "only  tended  to  show  tbere 
had  been  no  canalization  of  rivers,  but  as  the  defense  offered  no 
proof  the  Government  was  entitled  to  the  benefit  of  whatever  rea- 
sonable deductions  this  evidence  justified."  The  report  shows  that 
the  attorney-general  made  a  strong  argument  for  the  sequestration 
of  the  property,  based  upon  the  contention  that  the  Hamilton  con- 
tract was  a  lease.  He  also  denied  that  the  "  canalization  "  article 
was  in  the  alternative,  as  contended  by  the  company,  and  asserted 
that  there  was  a  positive  obligation  to  canalize  one  or  more  rivei's, 
the  consideration  being  the  right  to  their  exclusive  navigation,  and 
that  while  the  contract  stated  that  Hamilton  should  have  the  same 
right  if  he  constructed  the  railroad,  there  was  no  obligation  to  build 
such  railroad,  but  the  obligation  to  canalize  rivers  was  positively 
declared.  But,  even  admitting  this,  the  obligation  to  canalize  arose 
from  the  "  second  additional  article,"  which  has  never  been  approved 
by  the  Congress  and  which  never  became  incorporated  in  the  original 
concession  as  an  integral  part  thereof. 

The  argument  of  the  company's  attorney  was  to  the  effect  that 
the  contract  was  not  a  lease,  but,  even  so,  the  subject  of  the  lease  was 
"  the  enjoyment  of  all  the  natural  products  of  the  unappropriated 
lands  "  of  the  State  of  Bermudez,  which  was  equivalent  to  saying 
that  the  object  of  the  lease  was  a  usufruct,  while  the  subject  itselr 
and  the  rights  of  the  possessor  had  been  embargoed.  Other  argu- 
ments were  advanced,  but  they  were  principally  a  reiteration  of  those 
advanced  in  the  company's  answer.  In  conclusion,  the  company 
said :  "  The  company  is  in  possession  of  the  sequestered  asphalt  mine 
hy  light  of  titles  which  have  not  heen^  and  can  not  be,  discussed  in  the 
present  suit,'*^  which  referred  exclusively  to  the  Hamilton  contract. 

After  hearing  the  arguments,  the  court  pronounced  judgment 
affirming  the  previous  order  of  sequestration.  The  court  held  that 
the  contract  had  the  features  of  a  lease  and  that  the  company  had 
not  produced  any  evidence  in  its  favor.  No  specific  reference  was 
made  to  the  land  and  mining  titles,  and  an  examination  of  the  record 
of  proceedings  in  the  case  shows  they  were  not  introduced  in  evi- 
dence, although  they  were  referred  to  by  defendant  in  the  manner 
indicated  in  the  preceding  paragraph  and  upon  page  168,  supra. 

Appeal  was  taken  from  this  decision  to  the  high  Federal  court. 
In  the  course  of  a  preliminary  argument  before  the  tribunal,  it  was 
again  stated  that  "  the  mining  title  issued  to  the  New  York  and  Ber- 
mudez Company  which  ^ives  it  exclusive  ownership  over  the  lake  of 
asphalt  is  not  a  title  whuch  is  duscussed  or  which  can  be  the  subject 
of  discussion  in  the  incident  of  sequestration  or  in  the  principal  suit 
upon  which  said  incident  depends." 
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The  company's  argument  on  the  appeal  was  again  confined  mainly 
to  the  question  of  whether  or  not  the  Hamilton  concession  was  a  v 
lease;  nothing  additional  of  consequence  was  brought  out  in  this 

eroceeding.  The  court,  in  an  elaborate  decision,  sustained  the  court 
elow  and  justified  the  previous  proceedings.  There  was  still  no 
specific  reference  to  the  company's  land  and  mining  titles.  Regard- 
ing the  general  failure  of  defendant's  proof  the  court  observes  that 
"the  company  did  not  establish  the  terms  of  its  opposition."  (Re- 
port, p.  50).  This  was  the  final  decision  on  the  sequestration  issue. 
The  i)roceedings  were  then  remitted  to  the  lower  court  for  deter- 
mination of  the  ultimate  question  of  the  right  of  the  Government  to 
have  the  Hamilton  contract  canceled. 

During  the  progress  of  the  sequestration  proceedings  the  counsel  for 
the  company  requested  the  Department  to  demand  oi  the  Venezuelan 
Government  the  restoration  oi  the  property.  This  request  was  not 
granted  for  the  reason  that  the  Department  could  not  interfere  with 
tne  process  of  the  courts;  but  the  Department  did  instruct  Mr.  Bowen 
to  ask  the  Venezuelan  Government  to  instruct  its  attorney-general  to 
move  the  court  to  discharge  the  receiver,  pending  the  litigation.  This 
request  the  Venezuelan  Government  refused. 

2.    THE  SUIT  UPON  THE  "  MAIN   ISSUE  "  FOR  THE  CANCELLATION  OF  THE   HAMILTON 

CONTRACT. 

Much  of  the  record  in  this  suit  is  taken  up  with  the  same  argument 
that  was  the  principal  contention  in  the  sequestration  proceeding, 
namely,  whether  the  Hamilton  contract  was  a  lease.  Since  the  suit 
in  question,  which  had  for  its  issue  whether  or  not  the  concessionaries 
had  defaulted  upon  their  contract  and  should  incur  the  penalty  of 
forfeiture,  is  independent  of  the  nature  of  the  contract  and  is  a  ques- 
tion not  of  law  but  of  fact — namely,  whether  or  not  the  concession- 
aries have  lived  up  to  their  contract — it  is  considered  that  further 
discussion  upon  this  point  is  unnecessary,  since  Mr.  Calhoun  is  of  the 
opinion,  which  is  sufficiently  confirmed  by  his  report,  that  the  com- 
pany had  defaulted  upon  the  concession  by  failure  to  develop  it. 

CHher  arguments  advanced  by  defendant  were  as  follows:  The 
ri^ts  granted  to  Hamilton  were  optional,  except  that  of  exploration, 
and  could  be  renounced,  and  he  could  exercise  them  or  not  at  any  time 
within  the  period  of  this  concession ;  the  minister  of  fomento  had  de- 
clared on  July  23,  1900,  that  the  company  had  performed  all  of  its 
obligations;  the  obligations  ot  the  contract  were  personal;  twenty-one 
years  had  elapsed  since  they  accrued,  and  they  were  now  barred  bv 
the  statute  of  limitations;  as  the  obligation  to  canalize  rivers  was  al- 
ternative with  the  building  of  a  railroad  the  company  had  discharged 
such  obligation  by  building  the  latter ;  the  companjr  owned  the  lake 
by  virtue  of  its  mining  title  and  not  by  the  Hamilton  concession; 
liistly,  the  contention  that  the  granting  of  this  concession  had  served 
to  keep  others  out  of  the  limits  of  the  concession  was  false  in  fact,  be- 
cause the  Government  had  alread^v  granted  an  infinite  number  of 
mining  and  wild-lands  titles  within  the  State  of  Bermudez,  as  the 
federal  and  State  records  abundantly  show. 

Evidence  was  introduced  at  the  trial  to  show  that  the  company 
had  canalized  no  rivers  and  exploited  no  natural  products  or  the 
forests.     The  proof  consisted  prmcipally  of  letters  and  other  docu- 
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mentary  evidence  bearing  date  long  before  the  institution  of  this 
suit.  Most  of  it  was  inadmissible  in  our  system  of  law,  but  no  ex- 
ception was  taken  to  its  competency.  The  report  of  engineers  was 
also  introduced,  showine  that  they  had,  under  instructions,  made  an 
investigation  of  the  condition  of  the  Guarapiche  River  and  were  able 
to  say  that  no  canalization  had  ever  been  made  as  required  by  the 
Hamilton  contract. 

The  defendant  introduced  evidence  to  show  that  some  work  had 
been  done  upon  the  concession  a  few  years  after  it  was  granted ;  but 
the  company  did  not  prove  a  continuous  development  of  its  conces- 
sion, ana  it  would  appear  to  be  impossible  for  it  to  do  so.  Nothing 
appears  in  the  record  to  show  that  as  a  matter  of  fact  the  company 
had  kept  up  the  work  of  exploitation  of  the  forests,  etc.,  which  it  haS 
begim  shortly  after  the  first  grant,  and  Mr.  Calhoun,  after  a  thorough 
examination  of  this  question,  likewise  finds  affirmatively  that  this 
work  had  been  al)andoned. 

In  the  final  argiunent  of  the  attorney-general  a  resume  is  made 
of  the  case,  and  the  various  contentions  of  the  company  are  dealt 
with  in  detail.  Kegarding  the  land  and  mining  titles  which  had 
been  injected  into  the  proceeding,  the  attorney-general  said  in  sub- 
stance that  if  the  company  could  show  titles  other  than  those  con- 
ferred on  it  by  the  Hamilton  contract,  the  opportunity  would  arrive 
to  present  them,  and  when  it  did  arrive,  that  would  be  the  time  to  dis- 
cuss and  judp*  of  their  value;  but  that  in  this  case  the  (Tovernment 
had  asked  for  the  dissolution  of  the  contract,  which  appeared  to  be 
the  origin  of  all  the  rights  and  obligations  of  the  company,  and  when 
the  judgment  rendered  in  this  case  was  to  be  executed,  then  would 
be  the  proper  moment  to  discuss  the  question  of  the  alleged  titles. 
The  attorney -general  closed  his  argument  by  asking  for  u\o  annul- 
ment of  the  contract  on  the  groinid  that  the  company  had  failed  to 
perform  its  obligations.     (Report,  i)p.  58,  102,  103.) 

The  company's  counsel,  Doctor  Banc^,  has  made  the  following  ex- 
planation of  the  manner  and  purpose  of  pleading  the  land  and  mming 
titles. 

Tho  exceptions  tnkon  are  those  in  answer  to  the  demand. 

In  that  answer  I  invoked  and  aUeged,  under  No.  0,  the  existence  of  the 
property  titles  of  tlie  mines  and  lands,  addin;;  that  "  those  titles  have  never 
heen  dlsouss(Hl  and  can  not  be  discussed  In  this  suit."  This  same  allegation  I 
mado  in  the  answer  to  the  sequestration.     ♦     ♦     ♦ 

I  invoke<l  and  alh^jred  the  existence  of  those  titles,  as  already  stated,  and  In 
such  a  manner  that  the  court  was  obliged  t(^ consider  and  solemnly  ai)preclate 
their  existence:  but  at  the  sjime  time  the  court  could  not  have  analyzed  or 
decided  upon  the  validity  or  nullity  of  sjiid  titles.  They  exist,  not  having  been 
annulled,  and  that  existence  solely  is  an  obstacle  insurmountable  to  the  oppo»- 
ing  party  to  legally  hold  the  lake  or  the  land,  since  the  annulment  of  the  Hamil- 
ton contract  has  nothing  to  do  with  these  titles.     ♦     ♦     ♦ 

I  did  not  present  the  original  documents  to  the  court  because,  for  the  sole 
effect  of  proving  their  existence,  that  presentation  was  not  necessary,  since  the 
opposing  party  admitted  their  existence  and  that  same  party  is  the  author  of 
the  documents  and  so  expressly  recognized  them.  (See  pp.  35  and  36,  brief  of 
the  attoniey-general :  and  see  art.  1330  of  the  civil  code.) 

Furthermore,  those  documents  and  the  transfer  by  (^arner  and  wife  were 
and  are  in  the  proceedings  i)resente<l  twice  by  the  attorney-general  in  the 
sequestration  and  the  principal  suit,  when  I  invoktHl  and  presente<l  as  proofs 
nij'  brief  in  the  Felicidad  suit.  They  can  never  be  ])resent(Hl  better  than  by 
the  opiwsing  party. 

The  decision  of  the  jiulge  of  first  instance  is  based,  and  it  would 
seem  corre<*tly  so,  uj)ou  the  fact  that  the  couipany  had  nut  c<)ntinued 
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to  work  its  concession.  (Report,  pp.  r)9,  60.)  The  opinion  is 
len^hy.  It  reviews  the  entire  history  of  the  case,  the  claims  of  both 
parties,  and  the  evidence  introduced.  The  substance  of  the  decision 
was  that  the  two  additional  agreements  were  a  part  of  the  original 
contract;  that  the  obligations  of  the  contract  must  be  performed; 
and  that  the  evidence  showed  that  the  company  had  limited  its  per- 
formance to  the  exploitation  of  asphalt  and  had  neglected  to  perform 
its  other  obligations.  It  also  held  that  the  stipulation  to  canalize 
rivers,  which  was  not  in  the  alternative  and  could  not  be  satisfied  by 
building  a  railroad,  had  not  been  performed.  A  decree  was  accord- 
ingly entered  dissolving  the  contract  and  an  order  made  "  to  pay  the 
loss  and  damage  sued  for  according  to  a  just  valuation  of  experts." 

The  company  appealed  from  this  decision,  and  on  August  7,  1905, 
the  federal  and  cassation  court,  the  tribunal  of  last  resort.,  affirmed 
the  decision  of  the  court  below.  No  new  facts  were  developed  in 
these  proceedings. 

The  appraisers  appointed  by  the  court  to  assess  the  damages  against 
the  company  which  the  country  had  sustained  through  failure  to  ex- 
ploit the  forests  within  the  territory  covered  by  the  Hamilton  con- 
tract made  their  report  on  November  24,  1905,  and  returned  an  esti- 
mate of  1,065,000  bolivars. 

3.   THE   '*  REVOLUTIONARY  "   SUIT. 

There  is  another  suit  which  has  been  brought  against  the  company, 
alleging  that  it  aided  the  Matos  revolution  against  Castro.  The  truth 
of  this  charge  is  denied  by  affidavits  filed  in  the  Department.  It  has 
been  sought  to  make  it  appear  that  the  company's  property  has  been 
seized  in  consequence  of  this  charge.  This  impression  is  unfounded. 
The  revolutionary  suit  was  brought  subsequently  to  and  had  no  legal 
connection  with  the  seizure  of  the  company's  property. 

No  provision  of  the  Venezuelan  code  has  been  cited  by  the  Vene- 
zuelan Government  which  can  fairly  be  interpreted  to  support  this 
suit,  and  the  Department  has  been  unable  to  find  any  authority  w^hat- 
ever  for  it  in  Venezuelan  law.  The  court  of  first  instance  has,  how- 
ever, sustained  the  competency  of  the  Government  to  bring  suit, 
although  the  question  was  squarely  raised  by  the  company  at  the 
trial.  It  is  understood  that  the  case  is  now  pending  in  the  Venezuelan 
courts  upon  its  merits. 

As  this  controversy  has  not  reached  a  final  settlement  in  the  courts 
and  does  not  in  its  present  aspect  affect  the  question  of  the  spoliation 
of  the  company's  property,  it  will  not  be  further  discussed  here.  It 
was  thought  necessary  to  refer  to  it,  however,  as  it  affects  the  com- 
pany''s  status  in  Venezuela. 

III.    KFFORTS  OF  THE  DEPARTMENT  OF  STATE  TO  OBTAIN   JI'STK  E  FOIl  THE 
COMPANY  DIRIXO  THE  SEQFESTRATION    PRO<'EEDIN(JS. 

On  July  25,  1904,  the  Department  protested  against  the  pnM^eed- 
ings  of  the  Venezuelan  Government  in  connection  with  the  sequestra- 
tion issue,  and  on  July  20  it  requested  that  Government  to  defer 
seizure  of  the  company's  property  until  the  matter  could  be  fully 
investigated.  On  August  1,  1904,  the  l>partment  notified  the  Vene- 
zuelan Government  of  the  grave  concern  with  which  the  Ignited 
States  would  n»gard   any  illegal  action  again**t  the  company.     On 
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August  15, 1904,  Mr.  Bowen  was  instructed  to  request  the  Venezuelan 
Government  to  direct  its  attorney-general  to  move  tiie  discharge  of 
the  receiver  and  to  restore  to  the  company  its  property  pending  the 
decision  of  the  case  on  its  merits.  The  Venezuelan  Grovemment  had 
refused  to  allow  the  company  to  remain  in  possession  of  the  property, 
except  on  condition  that  a  deposit  or  payment  of  the  sum  or  $10,- 
000,000  be  made.  These  requests  were  all  rruitless.  The  Department 
then,  on  September  26,  1904,  sent  an  elaborate  instruction  to  Mr. 
Hutchinson,  the  American  charge  at  Caracas,  reviewing  the  wrongs 
done  the  company,  and  urgently  requested  that  it  might  be  restorM 
to  the  possession  of  its  property,  to  remain  therein  until  it  was  judi- 
cially aecided  that  the  company  was  not  entitled  to  such  possession. 
The  instruction,  with  the  exception  of  a  few  opening  paragraphs,  is 
embodied  herein,  as  follows : 

It  is  established  by  the  records  in  the  case  that  the  Venezuelan  Govemment, 
represented  by  its  attorney-general,  went  into  one  of  its  courts  and  upon  a 
complaint,  in  which  the  mining  and  land  titles  obtained  by  the  company  in  1888 
were  disregarded,  secured  an  order  for  the  appointment  of  a  "receiver**  for 
the  company's  property,  on  the  pretext  that  the  company  was  a  mere  "  leasee** 
under  the  Hamilton  concession  of  1883;  and  this  was  done  ex  parte,  without 
affording  the  company  an  opportunity  to  show  cause  why  its  property  should 
not  be  so  taken  from  it 

While  it  is  stated  in  the  order  for  the  appointment  of  a  "  receiver  "  that  the 
"  extraordinary  circumstances  "  required  by  law  to  justify  such  action  had  been 
established,  and  while  it  has  been  stated  that  the  "receiver"  was  appointed 
as  a  precautionary  measure,  no  substantial  foundation  whatever  has  been 
shown  for  either  of  these  assertions,  no  disclosure  or  description  has  been 
attempted,  and  this  Government  Is  at  a  loss  to  imagine  any  that  could  be  sog- 
gestcHl  with  a  show  of  seriousness,  much  less  of  plausibility.  As  to  the  "  extra- 
ordinary circumstances  "  that  were  alleged  to  exist,  the  only  one  which  any 
attempt  was  made  to  establish  was  that  the  company  had  failed  to  "canalise** 
or  dredge  an  obscure  stream  in  the  recesses  of  the  old  State  of  Bermudez,  in 
no  possible  way  connected  with  the  use  of  the  company's  property.  The  sup- 
position that  this  failure,  which,  if  it  existed,  had  existed  for  twenty  years, 
without  any  complaint  or  remonstrance  on  the  part  of  the  Venezuelan  Govem- 
men,  suddenly  created  an  emergency  which  Justified  the  seizure  of  the  com- 
pany's proi>erty  would  be  manifestly  frivolous  even  if  the  company  had  beem 
a  mere  *'  lessee  "  under  the  Hamilton  concession, 

IMit  it  is  not  alone  the  frivolity  of  the  charge  that  shocks  one's  sense  of 
justice  in  the  present  instance.  It  is  a  fact  that  on  July  17,  11)00,  upon  the  ap- 
plication of  Mr.  A.  H.  earner,  the  '*  present  receiver  "  of  the  properly,  but  then 
managing  director  of  the  New  York  and  Bermudez  Company  in  Venezuela, 
the  Venezuelan  Government,  through  Dr.  Guillermo  Tell  Vllligas  Pulido,  its 
minister  of  fomento,  issued  a  decree  declaring: 

"  That  the  New  York  and  Bermudez  Company  has  fulfilled,  up  to  date,  the 
engagements  and  obligations  of  the  contract  of  which  it  is  concessionary,  al- 
tered into  with  the  Executive  power  on  the  15th  of  September,  1883,  to  which 
additions  were  made  on  the  19th  of  October  following,  approved  by  National 
Congress  by  law  of  the  5th  of  June,  1884,  and  confirmed  by  the  high  federal 
court  by  sentence  of  August  23,  1898,  and  that  therefore  the  said  contract  is  in 
full  force  and  effect." 

General  Castro  was  then,  as  he  is  now.  President  of  Venezuela.  The  Hamil- 
ton concession  had  been  in  force  for  seventeen  years,  and  if  the  stream  in 
question  is  **  uncanalized  "  now,  it  was  in  the  same  condition  then,  nor  has  there 
Ijeen  during  the  intervening  four  years  any  complaint  or  representation  to  the 
company  of  any  failure  on  that  score.  It  is  evident,  therefore,  that  the  suppo- 
sition of  emergency  is  destitute  of  foundation,  so  that  it  would  afford  no  justi- 
fication for  the  seizure  of  the  company's  property,  even  if  the  company  had 
been  a  mere  "  lessee." 

But  the  fact  was  well  known  to  the  Venezuelan  Government  that  the  com- 
pany, availing  itself  of  the  Venezuelan  laws  governing  the  acquisition  of  titles 
to  mines  and  wild  lands,  obtained  on  December  7,  1888,  by  purchase,  a  definite 
title  conveying  to  it  the  Bermudez  I^ke  deposit  and  a  right  to  work  it  f6r 
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ninety-nine  years;  and  further  obtained,  on  tlie  14th  of  the  same  month,  the 
title  to  and  absolute  property  in  a  tract  of  public  lands  including  and  extending 
beyond  the  asphalt  deposit  itself.  Of  these  facts  the  Venezuelan  Government 
can  not  deny  knowledge,  since  the  titles  have  been  formally  recognized  by  It 
and  form  part  of  its  records.  Indeed,  when  President  Grespo,  by  his  decree 
of  January  4,  1898,  attempted  arbitrarily  to  terminate  the  Hamilton  concession 
he  expressly  reserved  the  rights  l)elonging  to  the  company  by  virtue  of  its  min- 
ing titles.  These  titles  have  not  been  impeached;  but,  if  they  had  been,  they 
would,  by  the  universal  principles  of  jurisprudence,  written  in  the  law  of 
Spanish  America  as  well  as  of  the  United  States,  give  the  company  a  clear  right 
to  hold  the  property  till  they  were  set  aside  by  a  legal  decision  duly  and  fairly 
rendered. 

But  while  the  so-called  "  receivership  '*  was  decreed  in  entire  disregard  of 
the  company's  rights,  and  in  a  manner  neglectful  of  the  plainest  principles  of 
justice,  it  is  also  necessary  to  point  out  that  in  its  execution  and  management 
it  has  borne  none  of  the  characteristics  of  a  legal  proceeding. 

The  proceedings  of  the  **  receiver "  have  been  conducted  clandestinely,  and 
every  device  has  been  employed  to  conceal  his  transactions.  Charters  of  vessels 
to  talie  away  the  company's  property  have  been  made  secretly,  and  even  their 
existence  has  been  denied.  When  the  steamer  Kennett,  whose  chartering  for 
Gnanoco  had  been  repeatedly  denied,  lately  arrived  in  New  York  from  that 
place,  with  asphalt  taken  by  the  "  receiver,"  not  from  Bermudez  Lake,  but  from 
deposits  previously  mined  and  stored  by  the  company,  all  information  was  re- 
fused as  to  the  destination  of  her  cargo,  which  was  consigned  to  the  captain, 
wbo  in  turn  declared  that  he  knew  nothing  about  it. 

These  transactions  appear  to  l)ear  none  of  the  marks  of  a  bona  fide  receiver- 
ship, but,  on  the  contrary,  they  characterize  the  recent  proceedings  as  in  fact 
an  act  of  arbitrary'  and  unlawful  spoliation,  though  clad  in  legal  forms. 

The  Government  of  the  United  States  has  sought  to  avoid  even  the  appear- 
ance of  interfering  with  or  making  any  demands  upon  the  Venezuelan  courts, 
and  it  has  not  so  interfered  or  made  any  such  demands.  This  Government  has, 
however,  requested  that  of  Venezuela  to  undo  its  own  wrong,  by  directing 
its  attorney-general  to  go  into  court  and  ask  for  the  discharge  of  the  "  re- 
ceiver," so  that  the  property  of  the  New  York  and  Bermudez  Company  may  be 
restored  to  its  possession,  there  to  remain  till  a  lawful  and  just  decision  shall 
have  shown  that  the  company  is  not  entitled  to  scuh  possession.  This  it  is 
in  the  power  of  the  Venezuelan  Government  to  do,  and  the  Government  of  the 
United  States  must,  under  the  circumstances,  renew  and  earnestly  press  its 
request  Such  compliance  would  b6  but  an  act  of  respect  on  the  part  of  the 
Venezuelan  Government  to  its  own  tribunals,  whose  process  has  been  perverted 
to  the  perpetration  of  a  grave  injustice,  the  continuance  of  which  this  Govern- 
ment can  not  view  without  deep  concern.  It  is  evident  that  the  avowed  object 
of  the  proceedings  was  for  all  substantial  purposes  accomplished  before  they 
were  fairly  begun,  and  that,  unless  this  condition  of  things  shall  be  remedied, 
their  further  prosecution  will  be  practically  sui>erfluous,  their  apparent  object 
having  already  been  accomplished.  The  Government  of  the  United  States  la 
desirous  to  show  toward  that  of  Venezuela  every  possible  consideration.  It 
therefore  indulges  the  hope  that  the  latter  will,  as  an  act  due  to  substantial 
justice,  remove  the  present  cause  of  complaint.  But  it  is  proper  to  add  that 
the  Government  of  the  United  States  in  any  event  can  not  stand  by  and  permit 
the  property  of  American  citizens  to  be  seized  and  approi)riated  by  any  foreign 
government  through  a  gross  and  palpable  per\'er8ion  of  the  forms  in  which 
justice  is  administered  in  order  to  defeat  the  ends  of  justice. 

You  are  directed  to  read  this  instruction  to  the  minister  of  foreign  relations, 
and  to  leave  with  him  a  copy  of  it. 

The  answer  of  the  Venezuelan  minister  for  foreign  aflfairs.  trans- 
mitted with  dispatch  No.  349,  October  29,  1904,  is  a  flat  renisal  to 
comply  with  the  Department's  urgent  request.  The  minister  main- 
tains that  the  questions  raised  in  the  Department's  instructions  are 
matters  for  the  Bermudez  Company  to  present  to  the  courts,  with 
the  process  of  which  the  Executive  authority  could  not  interfere. 
The  statement  is  made  that  no  party  had  the  right  to  interfere  in 
the  suit  except  the  plaintiff  or  deiendant.  The  minister's  plain  infer- 
ence was  that  the  mtervention  of  this  Department  was  unjustifiable. 
He  adhered  to  the  contention  that  the  attitude  of  his  Government 
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in  the  sequestration  proceedings  was  proper.  His  answer  therefore 
was  equivalent  to  a  refusal  to  take  any  steps  whatever  to  comply 
with  the  Department's  wishes  as  expressed  in  the  foregoing  instruc- 
tion. He  carefullv  avoids  making  a  systematic  reply  to  the  argu- 
ments presented  therein. 

On  November  21,  1904,  the  Venezuelan  Government  was  requested 
to  speed  the  prompt  and  impartial  and  final  hearing  and  decision  of 
the  case. 

On  January  9,  1906,  the  Department  authorized  Mr.  Bowen  to 
negotiate  with  the  Venezuelan  Government  for  arbitration  of  the 
controversy.  On  January  18  the  Department  cabled  Mr.  Bowen  a 
draft  protocol  for  arbitration  in  the  Bermudez  Case,  whereby  the 
controversy  should  be  decided  by  three  arbitrators,  one  to  be  named 
by  the  President  of  the  United  States,  one  by  the  President  of  Vene- 
zuela, and  the  third  by  both  Presidents  jointly.  The  protocol  pro- 
vided for  the  restitution  of  the  asphalt  mine  as  a  basis  for  the  arbi- 
tration of  the  amount  of  damages  which  the  asphalt  company  had 
sustained  by  reason  of  its  dispossession  from  its  property  and  for  the 
asphalt  which  the  Venezuelan  Government  had  mined  and  disposed 
or  in  the  markets.  The  protocol  was  somewhat  extreme  in  its  re- 
quirement of  a  practical  restoration  of  the  status  quo  ante  as  regards 
tne  possession  of  the  property,  but  it  was  adopted  in  this  form  for 
two  reasons:  First,  for  the  reason  tliat  if  the  Venezuelan  Government 
was  willing  to  arbitrate,  but  objected  to  any  of  the  provisions  of  the 
protocol,  it  could  accept  the  principle  of  arbitration  and  state  its 
objection  to  any  specific  provision  proposed.  The  result  of  such  nego- 
tiations would  probably  have  been  an  agreement  upon  exact  terms  tor 
the  arbitration.  Second,  a  special  reason  existea  for  the  endeavor 
to  reach  an  arbitration  on  the  substantial  l>asis  of  the  proposed 
protocol.  One  Government  does  not  enforce  specific  perrormance 
against  another.  The  only  feasible  manner  in  which  the  title  to 
the  mine  could  be  retained  was  by  the  method  suggested  in  the  draft 
protocol.  If  that  draft  had  been  accepted  by  the  Venezuelan  Gov- 
ernment the  arbitral  tribunal  would  have  had  to  pass  simply  upon 
the  question  of  the  title,  which,  if  decided  in  favor  of  the  company, 
the  Venezuelan  Government  would  have  agreed  to  respect.  The 
tribunal  would  then  have  assessed  damages  for  temporary  disposses- 
sion and  the  despoilment  of  the  mine  and  the  inciaental  injuries  to 
the  property.  It,  on  the  other  hand,  the  arbitral  tribunal  had  been 
simply  clothed  with  power  to  hear  the  case  and  to  assess  damages,  it 
would  have  been  impossible  for  it  to  judge  accurately  and  justly  the 
value  of  the  mine,  which  is  indefinable. 

On  January  28  the  Department  again  instructed  Minister  Bowen 
to  try  to  get  the  Venezuelan  Government  to  accept  the  principle  of 
an  impartial  arbitration  of  the  cases  of  the  Bermudez  Company, 
Crichfield,  and  Jaurett,  and  of  the  revision  of  the  Orinoco  Steamship 
Company  award,  and  the  trial  of  all  these  cases  absolutely  upon  their 
merits. 

The  requests  for  arbitration  have  been  met  by  amstant  refusals  in 
the  form  of  evasive  answers.  President  Castro  insists  that  the  case 
of  the  Bermudez  Company  does  not  present  a  diplomatic  question, 
and  proposed  that  the  two  Governments  enter  into  a  general  arbitra- 
tion treaty  in  order  to  obtain  a  decision  as  to  what  is  and  what  is  not 
a  diplomatic  question.    This  proposal  could  not  bo  taken  seriously 
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by  the  United  States,  and  the  Venezuelan  Government  was  so  ad- 
vised. To  all  of  our  requests  the  answers  of  the  Venezuelan  Govern- 
ment have  been  of  such  a  character  as  to  lesve  no  reasonable  doubt 
that  it  will  not  consent  to  arbitrate  unless  it  is  constrained  to  do  so  by 
arguments  of  a  more  forcible  nature. 

DISCUSSION    AND   ARGUMENT. 

This  is  a  complaint  a^inst  a  foreign  government  for  grave  wrongs 
done  to  a  great  American  interest,  which  has  gone  to  Venezuela, 
invested  hundreds  of  thousands  of  dollars  there,  and  paid  out  other 
hundreds  of  thousands  which  have  gone  into  circulation  in  that  coun- 
try in  wages  to  hundreds  of  employees.  It  has  constructed  ware- 
houses, wharves,  docks,  a  railroaa,  machine  shops,  sawmills,  a  plant 
for  refining  asphalt,  an  electric-lighting  plant,  and  all  the  accessories 
of  a  modem  establishment  for  building  up  a  great  industrial  business. 
It  has  been  despoiled  of  that  business ;  its  investment  of  more  than  a 
half  a  million  of  dollars  is  now  in  the  hands  of  its  business  rivals,  who 
are  enjoying  the  results  of  its  efforts  without  the  cost  of  a  penny, 
while  the  complainant's  investment  is  a  total  loss  on  account  of  the 
unjustifiable  action  of  the  Venezuelan  Government,  under  pretext  of 
le^l  process,  in  confiscating  its  property  acquired  under  lawful 
tifle,  of  which  it  has  never  been  divested.  The  case  has  many  phases, 
but  in  no  instance  will  a  mere  technical  le^l  advantage  be  reliea 
upon,  such  as  the  claimant  would  be  fully  justified  in  doing  at  a  regu- 
lar trial,  without  showing  also  that  the  end  is  a  righteous  one. 

The  Department  in  dealing  with  the  case  has  been  almost  rigidly 
severe  in  its  attitude  toward  the  company.  Its  case  has  been  sub- 
jected to  the  strictest  examination. 

The  conclusions  which  follow  have  been  reached  only  after  it  has 
lieen  shown,  as  it  would  seem  beyond  poradventure,  that  the  com- 
pany's claim  is  perfect,  not  only  from  a  legal  standpoint,  but,  more 
important  still,  from  the  standpoint  of  equity  and  the  broad  prifi- 
cimes  of  right  and  of  fair  play. 

in  the  course  of  this  investigation  it  will  be  shown  that  the  tri- 
bunals of  Venezuela,  by  deciding  that  the  Hamilton  contract  was  a 
lea.se,  gave  to  it  a  construction  which  it  was  incapable  of  sustaining 
even  in  the  light  of  the  Venezuela  code;  that  the  purpose  of  such 
an  artificial  construction  was  to  make  possible  the  seizure  of  the 
property,  which  could  have  been  accomplished  under  no  other  pre- 
text of  law:  that  even  this  forced  construction  could  by  itself  have 
availed  the  Government  nothing,  since  the  Hamilton  contract  pro- 
vided onlv  for  the  penaltj"  of  forfeiture,  and  not  for  damages,  upon 
breach  of  condition;  that  ivcourse  was  thereupon  had  to  a  breach 
bv  the  company  of  the  terms  of  a  void  concession,  independent  of 
tfte  Hamilton  contract,  but  claimed  by  Venezuela  to  be  a  part  thereof, 
but  which  was  none  the  less  void  by  the  act  of  the  Venezuela  Gov- 
ernment itself  long  years  before;  and,  finally,  since  neither  of  the 
above  concessions  contained  the  suggestion  of  a  pecuniary  penalty 
for  a  breach  of  condition,  it  will  be  shown  how  an  agreement  auxili- 
ary to  the  Hamilton  contract,  providing  merely  for  the  rate  of  duty 
Eayable  on  the  company's  exports  of  its  products,  has  been  distorted 
y'the  Venezuelan  tribunals  into  a  measure  of  damage  for  failure  to 
export  those  products — thus  decreeing  a  forfeiture  of  one  contract 
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on  account  of  breach  of  condition  in  a  second  independent  con- 
tract, which  was  void,  and  awarding  damages  for  breacn  of  the  first 
contract  by  invoking  the  provisions  of  a  third  and  giving  thereto 
a  construction  wholly  inadmissible  and  never  intended  by  either 
party  to  it,  and  in  this  manner  adapting  the  so-called  penal^  of  the 
thir<5  contract  (the  first  additional  article)  to  the  original  Hamilton 
concession. 

To  establish  a  claim  for  the  Department's  interference  it  should 
first  of  all  appear  that  the  complainant  has  had  some  vested  ri^t 
which  it  has  lost.  This  complainant  has  shown  such  a  right.  Upon 
first  examination  it  appears  to  have  been  a  naked  legal  one — ^mere 
titles  to  property,  which,  it  was  suggested  to  the  Department  by 
interests  m  opposition  to  .its  own,  would  not  stand  the  scrutiny  of 
a  judicial  test.  The  Department  was  not  obliged  to  examine  those 
titles,  for  they  had  never  been  judicially  impeached,  and  therefore 
there  was  a  presumption  of  their  validity ;  yet  it  did  so,  first,  during 
the  pendency  of  the  Warner-Quinlan  proceedings,  and  reached  the 
conclusion  not  only  that  they  were  good,  but  also  that  those  who  were 
attempting  to  defeat  them  were  inspired  solely  by  the  motive  of  plun- 
der; and  again  during  the  recent  proceedings,  where  an  even  greater 
and  more  arbitrary  disregard  of  the  company's  rights  has  been 
shown.  Throughout  the  controversy  the  Department  has  never  gone 
further  than  strongly  to  insist  that  the  company's  land  and  minii^ 
titles  should  be  considered  valid  until  judicially  shown  to  be  invalid, 
and  in  no  way  has  it  prejudged  the  final  question  of  their  validity. 
But  to  the  Department's  representiitions  President  Castro  has  turned 
a  deaf  ear,  and  to  the  company's  representations  in  court  to  the  same 
effect  like  treatment  has  been  accorded. 

I.   THE   company's   TITLES. 

The  Bermudez  Company  until  recently  was  in  possession  of  it« 
property  under  three  different  titles,  namely,  the  Hamilton  conces- 
sion, a  mining  title,  and  a  wild-lands  title.  An  analysis  of  these  titles 
will  now  be  made. 

The  Hamilton  coiwessian. — This  concession  was  approved  by  Con- 
gress in  1884  and  had  twenty-five  years  to  run.  It  provided  ior  the 
exploitation  of  timber  lands  within  a  huge  area ;  also  for  the  exploi- 
tation of  asphalt  within  the  same  territory.  The  privilege  was  an 
exclusive  one,  and  the  penalty  for  breach  of  any  condition  was  for- 
feiture of  the  whole  concession.  This  is  the  only  penalty  contained 
in  the  contract,  and  the  logical  supposition  would  be  that  no  other 
penalty  would  be  attempted  to  be  enforced  for  a  breach. 

IVhen  suit  was  finally  brought  by  the  Venezuelan  Government  for 
annulment  of  this  concession  a  good  deal  of  extraneous  matter  was 
introduced  into  the  proceedings.  But  the  principal  point  made  by 
the  Government,  and  after  careful  scrutiny  it  seems  to  be  sustained, 
was  that  the  company  failed  in  its  obligation  to  exploit  the  timber 
throughout  the  limits  of  the  concession.  The  court  so  decided,  and 
it  would  appeal  that  this  decision  was  correct.  However,  the  entire 
Hamilton  concession  would  have  expired  by  limitation  in  1909,  and 
the  company  would  have  lost  only  tne  profits  of  the  next  few  years 
if  they  rested  their  claim  upon  this  contract  alone.  Their  property 
rights,  however,  are  based  upon  the  land  and  mining  titles. 
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The  land  and  mining  titUs, — These  titles  underwent  careful  scru- 
tiny when  Warner  and  Quinlan,  accompanied  by  ex-Senator  Hiscock, 
of  \ew  York,  as  counsel,  appeared  before  the  I^epartraent  in  1900  to 
try  to  establish  the  fact  that  the  asphalt  lake  which  was  owned  by 
the  Bermudez  Company  was  situated  in  a  locality  where  there  wite 
no  asphalt,  and  that  the  lake  which  the  Bermudez  t!ompany  had  been 
working  for  years  was  not  the  Bermudez  Lake  but  the  lately  dis- 
covered Felicidad,  of  which  the  Warner-Quinlan  Company  were  the 
owners.  The  Department  refused  to  be  hoodwinked  by  such  a  plea. 
The  explanation  of  the  unfortunate  discrepancy  in  the  company's 
land  and  mining  titles  will,  it  is  submitted,  be  sufficiently  clear  from 
an  examination  of  pages  160-162  of  this  memorandum. 

A  further  criticism  of  the  company's  land  and  mining  title  appears 
to  have  arisen  quite  recently.  It  was  noted,  but  appai*ently  not  em- 
phasized, by  the  Venezuelan  attorney-general  in  the  judicial  proceed- 
ings (pp.  187,  188,  infra),  and  it  has  been  mentioned  by  the 
Venezuelan  minister  for  foreign  affaii's  in  conversation  with  our 
charg^,  Mr.  Hutchinson  (see  No.  349,  October  29,  1J)04,  from  Vene- 
zuela). This  criticism  is  that  since  the  Hamilton  contract  was  an 
exclusive  grant  for  the  State  of  Bermudez  there  was  no  authority  to 
make  any  other  grants  of  land  or  mining  or  other  titles  within  that 
area — that  it  was  quite  inynaterial  whether  the-se  titles  afterwards 
came  into  the  company's  hands,  and  that  the  high  federal  court  in 
the  Felicidad  suit  refused  to  allow  title  to  Felicidad  upon  the  ground 
that  such  a  grant  would  have  been  an  infringement  upcm  the  exclu- 
sive character  of  the  Hamilton  contract. 

There  are  three  answers  to  such  a  contention : 

1.  The  decision  of  the  court  in  the  Felicidad  Case  was  based  not 
only  uixm  the  ground  just  stated,  but  upon  the  ground  that  there  were 
fatal  defects  in  the  Felicidad  record  which  could  not  be  cured.  There- 
fore this  one  reason  was  amply  sufficient  to  justify  withholding  title 
to  Felicidad,  and  the  remarks  of  the  court  regarding  the  exclnsiveness 
of  the  Hamilton  concession  may  1^  considered  as  little  more  than 
obiter  dicta,  since  the  other  reason  was  controlling.  If  this  answer 
seems  to  savor  of  casuistry,  it  is  suggested  : 

2.  That  the  decision  of  the  court  forbids  the  Government  to  grant 
titles  to  mines  within  the  area  of  the  concession  to  any  other  person 
than  the  concessionary.  It  did  not  forbid  the  concessionary  himself  to 
strengthen  his  own  rights.  It  is  true  that  Mr.  Camer  acquired  the 
title,  out  he  acquired  it  as  secn>tarv  of  the  New  York  and  Bermudez 
Company  for  the  company,  not  for  himself:  the  company,  and  not  he, 
workefl  the  mine  and  invested  capital  in  it :  an<l  if  it  should  l)e  con- 
tended that  the  legal  title  was  not  vested  in  the  company  by  the 
deed  it  would  be  idle  to  cite  anything  for  the  familiar  doctrine  that 
Camer,  the  employee,  held  the  mining  title  in  trust  for  his  employer. 
The  question  regarding  the  wild-lands  title  is  not  open  even  to  this 
much  doubt.  In  that  case  Carner  applied  for  the  title,  the  company 
advanre<l  the  consideration,  and  the  final  deed  was  issued  in  the  name 
of  the  company.  It  should  also  be  rememl)ered  tluit  Carner  and  wife 
afterwards,  to  make  assurance  doubly  sui*e.  transferred  wliatever  in- 
terests they  miirht  have  had  in  the  mining  title  to  the  company. 

Unquestionably,  the  stipulation  of  exclusiveness  was  for  the 
lienefit  of  the  Bermudez  Company,  and  to  hohl'  that  a  gi-ant  to  the 
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secretary  of  the  company,  in  the  employ  of  such  company,  and  for 
the  benefit  of  said  company  was  in  violation  of  the  company's  rights 
is  preposterous.  It  is  therefore  confidently  asserted  that  neither  the 
grant  of  the  land  nor  mining  titles  can  be  held,  by  any  fair  con- 
struction, to  be  such  a  conveyance  to  any  other  person  than  the 
company  within  the  intendment  of  the  con^on.    ^ 

3.  If  neither  of  the  above  answers  is  considered  to  be  sufficient,  a 
third  is  suggested  which  is  conclusive  irrespective  of  the  preceding: 
These  titles  are  existing  valid  titles.  They  have  never  been  im- 
peached, much  less  set  aside,  in  a  judicial  proceeding  involving  them, 
and  until  annulled  bv  proper  legal  process  they  have  the  force  of  law. 
Should  the  Venezuelan  Government  desire  to  test  the  validity  of  the 
mining  title,  that  can  doubtless  be  done  in  a  legal  proceeding.  Until 
the  title  is  impeached  and  set  aside  by  legal  decision  it  is  evident 
that  the  title  must  be  regarded  as  unquestioned.  Such  action  has, 
however,  not  been  taken,  nor  does  it  seem  ever  to  have  been  con- 
templated. 

There  is  no  answer  to  this  argument.  The  only  way  to  defeat  it  is 
to  ignore  it.  That  it  has  been  so  ignored,  both  by  the  courts  before 
which  the  issue  was  raised  and  by  the  Venezuelan  Executive,  is  one 
of  the  glaring  incidents  of  the  denial  of  justice  which  this  company 
has  suffered  and  is  still  suffering. 

II..    MEANS  ADOPTED  TO  DESPOIL  COMPANY. 

The  means  taken  to  despoil  this  company  were  twofold:  First, 
through  the  conspiracies  of  private  parties  for  a  number  of  years, 
with  apparent  connivance  in  certain  official  quarters.  These  machi- 
nations, for  whatever  reason,  finally  proved  abortive,  and  the  deci- 
sion of  the  high  federal  court  of  January,  1904,  after  tedious  and  ex- 
pensive litigation,  seems  to  have  put  a  quietus  upon  these  sinister 
attempts  upon  the  property  of  the  company. 

PBOCEEDINQS    BY    THE    VENEZUELAN    GOVERNMENT. 

But  where  individuals  failed  the  Venezuelan  Government  suc- 
ceeded, and  the  suit  instituted  by  the  attorney-general  on  July  20, 
1904,  has  resulted  in  the  complete  spoliation  of  the  company's 
property. 

The  .objects  of  this  suit  were  twofold :  First,  to  obtain  possession 
of  the  company's  property  for  alleged  breach  of  condition;  second, 
to  secure  the  cancellation  of  the  Hamilton  contract  and  to  obtain  an 
award  for  damages  for  noncompliance  with  its  terms.  It  should  be 
stated  that  the  attomev-general  in  his  complaint  incorporated  both 
the  first  and  the  secona  additional  articles  of  the  Hamilton  contract 
(pp.  154,  155,  supra)  as  component  parts  of  the  concession. 

1.  The  sequestration  suit. 

The  receivership,  or  so-called  sequestration  proceedings,  was 
OTounded  upon  the  allegation  that  the  Hamilton  contract  was  a  lease 
"the  subject-matter  of  which  is  the  enjoyment  of  all  the  natural 

Sroducts  existing  on  the  wild  lands  of  the  former  State  of  Bermu- 
ez ;"  and  as  the  lessee  had  not  made  certain  improvements  which  he 
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was  bound  to  make — nameljr,  the  canalization  of  certain  rivers  in  the 
State  of  Bermudez — a  motion  was  made  for  the  sequestration  of  the 
company's  asphalt  mine  and  all  of  its  property  at  Guanoco,  in  accord- 
ance with  article  373  of  the  code  of  civil  procedure.  In  other  words, 
under  two  of  the  sections  of  this  code — one  (art.  373)  giving  the 
owner  of  property  the  right  of  sequestration  in  case  the  lessee  should 
fail  to  make  improvements  which  he  is  bound  by  his  contract  to  make, 
the  other  (art.  368)  allowing  the  right  of  se()uestration  ''  at  any  stage 
or  epoch  of  the  cause  whatsoever,"  within  the  discretion  of  the 
judge — a  successful  attempt  was  made  to  turn  the  company  out  of 
property  to  which  they  possess  a  freehold  title  as  well  as  a  ninety- 
nine-vear  term. 

The  following  observations  will  be  made  with  reference  to  these 
proceedings:  (1)  The  second  additional  article  providing  for  the 
canalization  oi  rivers  was  not  a  part  of  the  Hamilton  contract,  and 
is  a  complete  agreement  in  itself,  carrying  its  own  consideration; 
(2)  if  the  contract  were  a  lease  the  only  thing  liable  to  sequestration 
is  its  subject-matter,  which  was  the  right  to  exploit  certain  lands, 
asphalt,  etc.;  (3)  neither  the  Hamilton  concession  nor  the  second 
additional  article  contained  any  justification  for  an  award  of  pecun- 
iary damages,  therefore  the  "  first  additional  article  "  was  invoked 
ana  the  provision  therein  stipulating  for  the  rate  of  duty  on  the 
company^  exports  of  timber,  etc.,  was  strained  into  a  measure  of 
damages  for  failure  to  export  sucn  timber;  (4)  the  Hamilton  con- 
tract was  not  a  lease  and  therefore  there  was  no  justification  what- 
ever for  the  proceedings;  (5)  and,  lastly,  the  land  and  mining  titles 
were  brought  to  the  attention  of  every  court  before  which  judicial 
proceedings  were  had,  but  were  not  recognized  by  them,  although  it 
affirmatively  appears  from  the  record  that  the  high  federal  court  was 
aware  of  their  existence.  The  question  of  the  existence  of  these  titles 
was  also  presented  directly  by  this  Department  to  the  Venezuelan 
Executive,  and  was  likewise  ignored  in  that  quarter. 

By  way  of  inducement,  before  a  discussion  of  the  legal  phases  of 
this  proceeding,  let  it  be  recalled  that  the  suit  was  instituted  July 
20,  1904,  asking  for  the  sequestration;  that  the  order  of  sequestra- 
tion was  issued  the  next  day  and  Mr.  Garner  appointed  receiver,  and 
no  bond  required  of  him ;  that  the  following  morning,  July  22,  1904, 
the  commission  to  execute  the  sequestration  was  issued,  and  that  not 
until  the  afternoon  of  that  day  was  summons  served  on  the  company's 
manager,  notifying  him  of  what  was  being  done. 

1.  The  obligation  to  canalize  rivers  is  derived  solely  from  the 
so-called  "  second  additional  article."  This  agreement  was  not  a 
part  of  the  Hamilton  contract,  and  was  never  ratified  by  the  Vene- 
zuelan Congress;  therefore,  no  breach  of  any  part  of  it  can  have 
any  effect  upon  the  Hamilton  concession.  This  additional  article 
provided  for  the  canalization  of  one  or  more  rivers  in  the  State  of 
Bn^Tnudez.  and  carried  as  its  consideration  the  exclusive  right  of 
navigation  and  the  right  to  levy  a  tax  on  ships  and  boats  navi^ting 
them.  It  made  no  reference  to  the  original  contract;  its  subject- 
matter  had  nothing  to  do  with  the  exploitation  of  asphalt ;  its  obli- 
gation was  separate  and  distinct  from  the  obligation  of  the  original 
contract — ^that  is,  the  exclusive  right  to  navi^gate  the  rivers  canalized 
and  to  levy  a  tax  on  the  vessels  of  others  navigating  them.  Although 
immaterial  it  mav  be  contended  with  no  little  reason  that  these 
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articles  created  their  own  obligation  and  furnished  their  own  com- 
pensation and  were  in  every  sense  severable  from  the  original  con- 
tract, and  a  breach  of  the  covenants  in  them  can  not  be  assigned  as 
a  breach  of  the  original  contract.  The  furthest  the  Government 
could  go  in  a  case  of  a  breach  would  be  to  exact  damages  for  non- 
fulfillment, but  those  damages  would  have  to  be  proven  and  would 
necessarily  be  illusory. 

Moreover,  it  seems  that  during  the  early  years  of  the  concession, 
when  the  canalization  of  one  of  the  streams  had  been  begun,  a  con- 
cession to  navigate  certain  other  streams  was  granted  to  another 
person,  one  Pinelli,  which  necessitated  his  use  of  the  waters  canal- 
ized by  Hamilton,  and  when  Hamilton  com{)lained  to  the  minister 
of  fomento  of  this  breach  of  his  exclusive  rights  he  was  informed 
that  he  had  no  exclusive  right  to  the  river  he  had  canalized.  (Re- 
port, p.  96.)  Here  was  a  direct  repudiation  of  the  contract  by  the 
Government. 

The  obligation  to  canalize  rivers  as  expressed  in  this  additional 
article  was  made  the  basis  of  the  sequestration  proceedings.  No 
claim  was  made  on  any  other  ground.  In  view  of  the  fact  that  the 
Government  had  expressly  repudiated  the  second  additional  article, 
and  of  the  distortion  of  the  first  additional  article  into  a  measuit?  of 
damage  for  breach  of  the  Hamilton  contract,  the  use  of  those  articles 
to  form  a  basis  for  the  sequestration  witliout  previous  notice  or  a 
hearing,  and  the  execution  of  the  order  witli  an  armed  military  force, 
was  an  unjustifiable  perversion  of  the  forms  of  law,  an  abuse  of  judi- 
cial authority,  and  an  act  of  notorious  injustice. 

•  2.  The  l<»ssor  is  entitled  to  the  sequestration  *'  of  the  property 
leased,"  and  nothing  more.  In  this  cas^^  the  property  '"  leased  was 
the  right  of  enjoyment  and  exploitation  of  a  vast  tract  of  unexploi'ed 
land,  with  the  privilege  of  developing  it  by  extracting  therefrom  its 
valuable  timber  and  dyewoods,  or,  as  the  Attorney-General  termed 
it  (p.  107,  supra), ''  the  enjoyment  of  all  the  natural  products  existing 
on  the  wild  lands '' — a  mere  incorporeal  interest  in  projxjrty.  Under 
this  so-called  ''  lease  "  the  concessionaries  had  the  right  to  the  use  of 
this  land  for  a  period  of  twenty-five  years.  They  had  title  to  not  so 
much  as  a  blade  of  gi'ass  growing  thereon,  or  to  a  twig  or  a  stone, 
without  actually  retlucing  them  to  possession  by  separating  them 
from  the  soil.  At  the  end  of  the  twenty-five  year  period  the  entire 
interest  in  the  land — the  mere  right  of  user — expired  by  limitation 
and  the  property  reverted  to  the  State. 

Having  tnese  facts  in  mind  we  can  now  ask,  AVhat  interest  wa.«5 
properly  subject  to  sequestration  under  any  system  of  law?  Obvi- 
ously only  the  company's  interest,  accjuired  under  the  Hamilton 
concession — the  right  to  develop  a  certain  district  in  Venezuela,  and 
nothing  more.  Yet  in  levying  the  attachment  the  absurdity  of  the 
entire  procedure  became  apparent  when  the  Venezuelan  Government 
proceeded,  not  against  the  intangible  subject-matter  of  the  lease,  but 
against  the  tangible  private  personal  property  of  the  Bermudez 
Company — its  railroad,  its  rennery,  its  shops  and  other  outbuild- 
ings, its  moneys,  and  even  its  asphalt,  which,  to  the  extent  of  several 
thousand  tons,  it  had  taken  from  the  lake  and  prepared  for  the  fac- 
tory. The  Venezuelan  Government  is  not  homing  this  property  in 
custodv,  as  contemplated  by  the  code,  but  is  using  and  consuming 
it,  and   is  actmilly  carrying  on  business  therewith   in  competition 
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with  the  companj\     The  seizure  went  far  bej^ond  the  authority  of 
the  code,  and  was  harsh,  oppressive,  and  unjustifiable. 

The  assumed  justification  for  the  sequestration  was  the  failure  to 
canalize  rivers,  whidh  was  designated  an  "  improvement "  (art.  373) 
on  the  subject-matter  of  the  contract,  which  in  turn  was  defined  to 
be  a  right  of  enjo^ent  of  exploration  and  of  exploitation.  The 
obligation  to  canalize  rivers,  provided  for  by  the  second  additional 
article,  was  the  subject  of  a  subse<}uent  and  independent  contract. 

3.  The  first  additional  article  stipulated  the  rates  which  Hamil- 
ton should  pay  upon  "  the  wood  he  may  exploit  or  export."  The 
manner  in  which  this  agreement  has  been  converted  into  a  penalty 
has  already  been  set  forth. 

4.  If  what  has  been  heretofore  contended  for  is  correct,  it  is 
immaterial  whether  the  Hamilton  concession  was  or  was  not  a  lease. 
Enough  of  an  examination  of  the  instrument  will  be  made,  however, 
to  show  that  it  was  not  a  lease,  and  had  not  the  characteristics 
thereof,  but  partook  rather  of  a  license  coupled  with  an  interest. 

In  United  States  v.  Gratiot  (14  Pet.,  526)  the  Supreme  Court 
said :  "  The  legal  understanding  of  a  lease  for  years  is  a  contract  for 
the  possession  and  profits  of  land  for  a  determinate  period,  with  the 
recompense  of  rent."  The  characterization  of  the  original  contract 
as  given  in  the  Government's  complaint  does  not  meet  this  defini- 
tion of  a  lease.  The  complaint  stated  that  the  subject-matter  of  the 
contract  was  "  the  enjoyment  of  all  the  natural  products  existing  on 
the  wild  lands  of  the  former  Stete  of  Bermudez.^'  The  contract  did 
not  convey  the  possession  of  any  determinate  property,  or  give  an 
exclusive  Interest  in  any  land.  It  only  granted  the  incorporeal  right 
to  explore  and  exploit  the  natural  proaucts  in  an  indefinite  and  uncer- 
tain territory.  It  was  only  a  right  of  enjoyment,  a  right  to  teke  and 
use  such  products.  These  products  were,  as  the  complaint  steted, 
the  subject  of  the  contract.  The  use  of  the  lands  was  only  tempo- 
rary and  an  incident  to  the  right  to  take  the  products  therefrom. 
The  Grovemment  still  retained  possession  and  control  of  the  wild 
lands  for  all  other  purposes,  and,  as  a  matter  of  fact,  repeatedly 
exercised  such  control  during  the  life  of  the  Hamilton  concession  by 
granting  other  land  and  mining  and  similar  titles  to  divers  other 
strangers.  The  contract  was,  therefore,  a  license,  irrevocable  and 
coupled  with  an  interest.  This  view  of  the  contract  is  confirmed  by 
the  following  cases:  Funk  v,  Haldeman,  53  Pa.  St.,  237;  Doe  v. 
Wood,  2  Barn,  and  Aid.,  736 ;  Boone  v.  Stover,  66  Mo.,  430 ;  Brant 
r.  McKeever,  18  Pa.  St.,  70;  Ohio  Oil  Ck).  v.  R.  R.  Co.,  4  C.  C. 
Ohio,  215 ;  or  it  may  be  considered  a  profit  k  prendre. 

5.  Upon  an  examination  of  the  juaicial  proceedings  in  the  seques- 
tration suit  it  is  discovered  that  on  December  1,  1904,  the  minister  of 
fcmiento,  in  reply  to  a  note  from  the  president  of  the  federal  and  cas- 
aation  court  of  October  14,  1904,  requesting  the  information,  sent 
the  latter  functionary  "  a  certificate  relating  to  titles  to  mines  and 
wild  lands  issued  by  this  ministry,  of  denunciations  in  the  former 
State  of  Bermudez,  from  1883  to  the  present  time^  and  a  certified 
copy  of  the  official  notes,  Xos.  374  and  375,  transmitted  to  the  civil 
and  military  chiefs  of  the  former  States  of  Cumana  and  Maturin  on 
July  23,  1900."  The  "  certificate  "  referred  to  was  a  stetement  show- 
mffthtLt  thirty  definitive  land  and  mining  titles  had  been  granted 
witliin  the  area  embraced  in  the  Hamilton  concession  during  tne  time 
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specified,  and  the  copies  of  the  "  official  notes  "  referred  to  are  found 
upon  investigation  to  be  two  communications,  each  dated  July  23, 
1900,  signed  by  the  minister  of  fomento.  Dr.  G.  J.  Villigas  Pulido 
(one  of  which  is  set  forth  on  pa^  160,  supra) ,  and  both  of  which  con- 
firm the  land  and  mining  titles  m  the  New  York  and  Bermudez  Com- 
pany and  declare  that  that  company  has  a  preference  in  the  securing 
of  all  similar  titles  within  the  State  of  Bermudez  by  virtue  of  the 
Hamilton  concession. 

No  better  proof  need  be  offered  to  show  that  the  land  and  mining 
titles  had  been  brought  to  the  attention  of  the  court  and  had  be^i 
considered  by  it,  unless  it  be  the  letter  of  the  court  to  the  minister 
of  fomento,  dated  October  14,  1900,  calling  for  information  con- 
cerning them.  This  letter,  after  careful  search,  has  not  been  found 
in  the  record  of  the  judicial  proceedings  in  the  case,  and  hence  can 
not  be  set  forth  herein. 

Doctor  Bance,  the  company's  attorney,  states  (p.  172,  supra)  the 
manner  and  purpose  of  the  defense  in  its  introduction  into  the  plead- 
ings of  the  land  and  mining  titles,  and  extracts  from  the  record  con- 
taining this  j)lea  have  previously  been  set  forth  herein  (pp.  168~170, 
supra).  It  will  be  recalled  that  the  proceeding  in  which  it  was  intro- 
duced was  one  having  for  its  object  the  annulment  of  the  Hamilton 
concession.  The  defense  directed  the  court's  attention  to  the  fact 
that  the  company  was  in  possession  of  its  property  under  certain 
titles  of  greater  dignity  than  the  Hamilton  concession — titles  which 
have  never  been  questioned  and  were  not  open  to  question  in  the 
proceeding.  In  the  main  issue,  the  portion  of  the  defendant's 
answer  which  relates  to  these  titles  is  as  follows: 

On  the  other  hand,  the  company  most  solemnly  states  that  the  asphalt  lake 
and  lands  and  other  appurtenances  which  it  holds  in  Guanoco,  municipality  of 
Union  (Guariquen),  District  Renitez,  In  the  State  of  Bermudez,  and  which  have 
been  sequestrated,  do  not  belong  to  it  by  virtue  of  the  Hamilton  contract  which 
is  the  subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were  legally 
granted  to  it  by  the  national  executive  power  of  Venezuela  on  the  7th  and  14th 
of  December,  1808,  both  filed  in  the  protocol  of  the  subaltern  registration  oflBce 
of  the  district  of  Benitez  (El  Pilar)  on  the  11th  day  of  December,  1890,  the  first 
protocol  of  the  fourth  quarter  of  that  year,  on  folios  100,  101,  and  102,  under 
numbors  61  and  G2;  and  although  it  is  true  that  the  remote  occasion  of  those 
titles  was  the  contract  now  under  discussion,  it  is  no  less  true  that  they  also 
have  their  immodiato  judicial  causes  which  are  peculiar  and  proi>er  to  them, 
these  being  titles  which  have  never  been  questioned  and  are  not  susceptible 
of  question  In  the  present  suit. 

Tliese  answers  of  the  company  were  made  in  Au^ist,  1904.  In 
the  following  October  the  company's  attorney,  in  summing  up  the 
arguments  in  the  sequestration  case,  said: 

And  whereas,  finally,  the  company  holds  the  asphalt  mine  setiuostrated  under 
titles  which  have  not  been  discussed,  and  whl(?h  can  not  be  the  subject  of  dis- 
cussion In  these  procecnllngs.  In  which  the  resolution  of  the  Hamilton  contract 
only  Is  involved,  which  titles  on  the  other  hand,  exist  independently  of  the  said 
contract,  and  which  do  not  collide  with  It  In  any  manner  whatsoever. 

The  Attorney-General's  reply  to  the  defendant's  pleading  of  its 
land  and  mining  titles  in  the  main  issue  is  as  follows: 

This  argument  has  a  scope  exceeding  the  limits  of  the  controversy.  If  the 
company  can  produce  other  titles  than  those  granted  it  by  the  Hamilton  contract 
an  opportunity  will  arrive  for  it  to  do  so ;  then  would  be  the  moment  to  discuss 
and  estimate  their  true  value.  In  demanding  the  resolution  of  the  contract, 
the  plaintiff  has  been  obliged  by  necessity  to  stand  on  the  contract,  which  is  i\ 
law  of  the  Republic  and  which  appears  as  the  principal  origin  of  all  the  rights 
and  obligations  of  the  contractor. 
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In  the  arpunient  under  discussion  the  defendant  has  desired  to  establish  em- 
phatically that  the  asphalt  lake  and  lands  and  the  other  appurtenances  it  has 
in  Guanoco  do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  the  subj^- 
matter  of  this  litigation,  but  by  virtue  of  other  distinct  titles.  This  Is  called, 
citizen  judge,  to  take  medicine  when  one  is  healthy  (curarse  en  salud).  The 
company,  foreseeing  the  result  of  the  proceedings,  at  this  time  advances  the 
desire  to  avoid  the  return  of  the  property  to  which  it  alludes  which  it  would 
be  forced  to  make  through  the  resolution  of  its  contract  by  the  Judgment  which 
may  be  rendered  in  this  suit ;  when  that  judgment  is  about  to  be  executed  and 
the  defendant  should  persist  in  his  rash  claim,  then  will  be  the  time  to  discuss 
the  illegality  of  the  reasoning  on  which  it  is  based ;  for  the  present,  it  is  suflS- 
cient  for  me  to  remark  to  the  tribunal  that  the  judgment  rendered  in  the  litiga- 
tion instituted  by  Messrs.  Warner  and  Quinlan  against  the  New  York  and 
Bermudez  Company,  before  the  former  federal  court,  the  court  declared  that — 

"The  Hamilton  contract  having  acquired  the  character  of  a  law  of  the 
Republic  when  it  was  approved  by  the  National  Congress,  said  contract  created 
for  twenty-five  years  a  special  condition  for  the  exploitation  of  asphalt  and 
other  natural  products  in  the  territory  of  the  former  State  of  Bermudez — that 
is  to  say,  that  such  exploitation  was  to  be  made  solely  by  the  New  York  and 
Bermudez  Company  in  a  general  manner,  according  to  the  terms  of  the  con- 
tract, and  for  the  period  prescribed." 

Now,  then,  the  titles  invoked  by  the  defendant  company  were  originally 
granted  to  Mr.  A.  Howard  Camer,  and  all  of  them  contain  a  vice  or  defect 
which  renders  them  null,  by  reason  of  having  been  given  in  contravention  of 
the  express  provisions  of  a  law,  and  they  can  not,  therefore,  be  opposed  to  the 
said  law.  That  in  petitioning  for  and  in  obtaining  such  titles  Mr.  Camer  did 
not  act  in  the  name  of  the  New  York  and  Bermudez  Company  is  established 
by  the  fact  that  the  latter  considered  the  transfer  thereof  in  its  favor  to  be 
necessary,  no  only  by  Camer,  but  also  by  his  wife,  as  property  acquire  during 
the  existence  of  the  conjugal  partnership. 

Much  discussion  and  much  contrariety  of  opinion  has  arisen  over 
the  question  of  the  suflBciency  of  the  pleading  of  the  company's  land 
and  mining  titles.  Whatever  view  may  be  adopted,  one  fact  has  been 
de^;utely  ascertained,  which  is  that  neither  the  Venezuelan  courts 
nor  the  Venezuelan  Executive  ever  recognized  their  existence  in  the 
present  controversy,  and  it  has  been  contended  that  they  were  with- 
drawn from  the  case  by  the  company's  attorney.  Doctor  Bance's 
statement  of  the  manner  and  purpose  for  which  they  were  introduced 
have  already  been  set  forth.  It  has  been  thought  unnecessary,  how- 
ever, to  reach  any  definite  conclusion  upon  this  point  further  than  to 
establish  that  the  existence  of  these  titles,  valid  and  unimpeached. 
was  officially  known  both  to  the  executive  and  judicial  branches  of 
the  Government  of  Venezuela,  and  a  more  particular  analysis  of  the 
proper  procedure  to  adopt  or  to  have  been  adopted  in  order  to  place 
them  beyond  the  reach  of  casuistry  has  not  been  considered  to  be  of 
controlling  importance,  in  view  of  the  fact  that  this  is  not  thought 
to  be  the  decisive  question  in  the  case.  It  may,  however,  be  observed 
that  the  attorney-general  suggested,  during  the  proceedings  in  the 
main  issue,  that  an  opportunity  would  arrive  for  the  company  to 
present  its  land  and  mining  titles,  and  that  the  proper  time  would 
oe  when  the  judgment  of  sequestration  was  about  to  be  executed. 
(Report,  pp.  102,  103.)  This  opportunity  has  never  arrived;  nor 
is  it  likely  to  arrive — for  Venezuela  is  now  secure,  apparently,  in 
the  possession  of  the  property  and  finds  proceedings  in  execution 
to  be,  therefore,  quite  unnecessary. 

But  even  admitting  that  the  land  and  mining  titles  were  not  neces- 
sarily involved;  that  they  were  not  introduced  in  evidence  and  not 
adjudicated  in  the  judicial  proceedings.  IVhat  justification  can  the 
Government  of  Venezuela  find  for  the  seizure  of  the  company's  prop- 
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erty  witliout  previous  notice  to  defendant  to  appear  and  answer, 
without  arty  showing  of  any  existing  emergency  which  justified  such 
hurried  and  stringent  action?  How  does  she  justify  the  execution 
of  the  writ  by  armed  force  and  the  confiscation  of  property  which 
can  not  under  her  own  hiws,  it  is  submitted,  be  properly  considered 
the  subject  of  a  so-called  lease,  and  appropriate  uie  same  to  the 
use  of  her  own  Government,  and  how  can  she,  with  any  pretext  of 
sincerity,  appoint  and  retain  in  the  position  of  receiver  a  person  judi- 
cially known  to  her  court  to  be  hostile  to  the  interests  ne  is  sworn 
to  protect  and  preserve  under  his  oath  as  rijceiver? 

The  proi)erty  is  still  held  under  this  secjuestration  in  contraven- 
tion of  titles  gi-anted,  for  one  of  which,  the  title  in  fee  simple,  the  Gov- 
ernment received  a  cash  con>ideraiion.  The  Government  has  never 
repudiated  these  titles  or  attempted  to  set  them  aside,  and  no  court 
has  adjudged  them  void.  The  Warner-Quinlan  suit,  in  which  it  was 
sought  to  mvolve  them,  was  a  suit  brought  for  the  purpose  of  estab- 
lishing the  title  to  Felicidad.  Tl'ie  sole  question  mvolved  in  that 
proceeding  was  whether  or  not  that  title  was  a  good  title,  and  no 
amount  of  vy^^^^f  that  somebody  else's  titles  were  bad  cx)uld  possiblv 
have  the  effect  of  establishing  that  the  Felicidad  title  was  gooA. 
Hence,  there  was  no  rehition  between  the  Felicidad  suit  and  the  inci- 
dent of  sequestration,  so  called. 

To  summarize  this  matter:  Tlie  defendants  j)resented  the  ques- 
tion of  their  land  and  mining  titles  to  the  court  at  the  first  opportu- 
nity: they  repeated  this  pleading  in  argument  to  the  court  when  the 
time  arrived  for  argmnent.  The  court  i^equested  the  minister  of 
fomento  for  information  concerning  these  land  and  mining  titles. 
The  information  was  supplied  to  the  court  by  the  ministry  of  fo- 
mento, showing  the  existence  and  validity  of  these  land  and  mining 
titles,  and  tlie  court  absolutely  ignored  them  in  its  decision  of  the 
case. 

During  the  j)endency  of  the  judicial  proceedings,  on  September 
26,  1J>04,  this  Department  wrote  an  instruction  to  our  charg6  d'af- 
faires at  Caracas,  Mr.  Hutchinson  (pp.  174-17C,  supra),  laying  spe- 
cial emi)liasis  upon  the  land  and  minnig  titles  and  the  fact  of  their 
valid  existence  unimpeached,  and  directed  our  representative  to  lay 
the  facts  of  the  case  before  the  Venezuelan  minister  for  foreign  affairs 
and  ask  for  the  discharge  of  the  ivceiver,  in  view  of  the  circumstances 
set  f(U-th.  Mr.  Hutchinson,  in  obeying  this  instruction,  took  up  the 
entire  case  with  Mi*.  Sanabria,  the  minister  for  foreign  affairs,  and 
the  reply  he  received  was  to  the  effect  that  this  Government  had  no 
right  to  interfere  in  the  case.  II(»r<»  was  a  direct  presentation  of  the 
vital  question  to  tho  Venezuelan  Executive  who  was  prosecuting  the 
suit,  and  it  received  tlie  same  reception  that  it  had  received  from  the 
judicial  autliorities. 

The  present  situation,  therefore,  is  that  the  company  has  been 
permanently  dispossessed  of  the  asphalt  lake  by  virtue  of  the  seques- 
tration proceedings;  that  if  the  complainant's  title  to  the  lake  de- 
pended solely  upon  the  Hamilton  contract  no  exception,  pertiaps. 
might  be  macle  to  such  action :  but  that  the  company  had  other  valid 
titles  to  the  property  which  have  been  consistently  ignored,  which 
have  never  been  passed  upon  or  adjudicated  by  a  court;  notwith- 
standing these  titles  aud  their  validity,  the  Government  insists  upon 
retaining  possession  of  its  property  under  unjust  and  indefensible 
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aside  or  questioning  the  validity  of  these  titles;  so  that,  while  levy- 
ing, perhaps  properly,  against  the  Hamilton  concession,  Venezuela 
is  proceeding  tortiously  as  against  the  Bermudez  or  mining  conces- 
sion. In  taking  and  keeping  possession  of  the  company's  property 
and  occupying  and  using  its  railroad,  warehouses,  refineries,  oocks, 
wharves,  and  other  appurtenances,  under  the  circumstances  as  above 
set  forth,  Venezuela  is  committing  a  grievous  and  indefensible  tort, 
for  which  she  should  be  compelled  to  answer. 

2.  The  main  issue. 

The  next  and  last  series  of  judicial  proceedings  upon  which  some 
comment  should  be  made  is  the  '^  main  issue." 

Under  these  proceedings  the  attorney-general  asked  for  and  ob- 
tained the  annulment  of  the  concession  and  an  award  of  damages 
for  its  breach.     The  two  questions  will  be  dealt  with  separately. 

Annulment  of  the  Hamilton  concession, — ^The  decree  of  annulment 
was,  it  is  considered,  justly  made  on  the  ground  that  the  company 
had  failed  in  its  obligation  to  develop  the  timber  lands,  and  Article 
IX  of  the  concession  stipulated  that  the  contract  should  be  forfeited 
upon  failure  to  observe  any  of  its  conditions.  It  would  seem  that 
no  exception  can  be  taken  to  this  ruling.  There  seems  to  be  one 
strong  argument  which  might  have  been  used  at  the  trial  which 
might  have  influenced  the  question  of  forfeiture,  and  that  is  that 
the  company  had  spent  large  sums  of  money  in  developing  certain 
portions  of  the  territory  for  a  long  period  of  years,  and  the  State 
nad  been  accepting,  witnout  remonstrance  or  complaint  of  the  non- 
fulfillment of  other  conditions,  the  benefits  of  such  expenditures  in 
the  way  of  taxes  and  other  charges  accruing  therefrom,  and  was 
thereby  estopped,  after  this  long  period  of  time,  from  alleging  that 
the  terms  oi  the  contract  had  not  been  complied  with.  (City  of 
Atlanta  i\  Gate  City  Gas  Light  Co.,  71  Ga.,  106.)  But  no  estoppel 
was  pleaded  by  the  company  and  no  evidence  introduced  on  tnat 
subject,  and  it  is  well  settled  that  facts  showing  estoppel  in  pais 
must  be  pleaded  and  clearly  made  out  by  the  party  relying  upon 
it  (Royal  v.  Aultman,  116  Ind.,  424;  Bailey  v.  Bond,  77  Fed.  Rep., 
403;  American  and  Erig.  Enc.  Law,  vol.  29,  pp.  1105,  1106;  Gray  v. 
Blanchard,  8  Pick.,  283;  Cyc.  of  Law  and  I^ractice,  vol.  9,  p.  727; 
Cyc.  Pleading  and  Practice,  vol.  8,  pp.  10,  11.)  It  would  appear, 
therefore,  that  it  is  too  late  now  for  the  company  to  avail  itself  or 
this  pleading. 

T'A/  OMnesMmmt  of  damages, — Tlie  commission  appointed  bv  the 
court  rendered  an  award  for  1,065,000  bolivaiN  as  "'  damages ''  against 
the  company  accruing  to  the  Government  for  breach  of  the  contract. 
The  attorney -general,  in  his  petition  praying  for  damages,  asked  that 
thev  be  assessed  in  accordance  with  tne  basis  established  in  the  "  first 
additional  article."  This  article,  it  will  be  remembered,  referred  only 
to  the  rate  of  duty  to  be  collected  on  such  wood,  dyestnffs,  etc.,  as  was 
exploited  or  exported.  There  is  nothing  to  suggest  a  penalty  in  the 
article,  and  the  appraisers,  in  arriving  at  their  award,  simply  made 
a  calculation  of  what  they  considered  the  yield  of  tinibor.  etc.,  should 
have  l>een  if  the  concessionary  had  developed  the  contract  as  he  might 
have  done,  and  the  rate  oi  duty  upon  this  siwrulative  yield  was 
awarded  as  the  amount  of  "  damage     sustained  l)v  the  State.    A  cal- 
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culation  of  this  character  is  aknost  too  frivolous  for  serious  argument. 
It  is  understood  that  the  company  has  filed  exceptions  to  this  award, 
which  are  still  pending. 

Concerning  tne  merits  of  the  award  the  following  observations  are 
made :  There  is  nothing  in  the  evidence  tending  to  ^ow  the  extent  of 
the  forests  in  the  State  of  Bermudez,  or  whemer  the  wood  had  any 
commercial  value.  Nor  is  there  anything  in  their  report  to  show  that 
the  commissioners  even  went  into  the  State  of  Bermudez  for  the  pur- 
pose of  making  the  assessment.  They  appear  to  have  taken  and  exam- 
ked  Government  reports  of  exports  fi^m  other  and  remote  parts  of 
Venezuela,  and  from  them  made  a  guess  as  to  what  the  exports  would 
probably  have  been  for  the  State  of  Bermudez  for  fifteen  years,  and 
calculated  therefrom  the  revenue  which  the  Gtovernment  would  luive 
received. 

Nothing  further  need  be  said  to  show  that  this  assessment  of  dam- 
ages is  a  travesty  and  a  farce.  It  is  not  justified  by  an^  principle  of 
law  or  by  any  rule  of  practice  known  to  tne  courts  of  a  civilized  coun- 
try, or  by  any  principle  of  common  sense  or  common  justice. 

Concerning  the  principle  of  dama^,  it  would  seem  that  the  most 
correct  measure  which  can  be  applied  is  that  which  was  stipulated  in 
the  contract,  i.  e.,  forfeiture  of  the  concession ;  and  that  an  attempt  to 
enforce  the  award  of  the  appraisers,  made  on  such  a  speculative  ba^ 
as  that  which  they  have  followed  under  the  order  of  tne  court,  would 
make  only  one  more  additional  instance  of  a  denial  of  justice  in  a 
case  already  teeming  with  them. 

Conclusions. 

justice  of  the  case  and  liability  of  \tenezuela. 

It  is  submitted  that  the  foregoing  pages  show  that  the  property 
rights  of  the  New  York  and  Bermudez  Company  have  been  violatea, 
in  spite  of  the  best  efforts  of  the  company  to  defend  itself;  that  this 
result  has  been  accomplished  by  gross  misuse  of  judicial  and  execu- 
tive authority,  and  that  Venezuela  should  be  held  responsible  there- 
for. The  gravamen  of  the  complaint  is  that  the  company  went  into 
Venezuela  with  a  great  capital,  which  it  invested  tnere,  and  as  a 
result  of  procedure  which  has  been  a  travesty  upon  justice  is  turned 
out  of  its  property  without  a  dollar;  that  its  interests  were  made 
over  to  its  ousiness  rivals,  and  that  its  mine,  worth  millions  of  dol- 
lars, which  it  has  been  working  for  years  under  valid  and  undisputed 
titles,  has  been  wrenched  from  its  possession  by  the  violent  hands  of 
the  Venezuelan  Government  under  pretexts  of  legal  process;  that  the 
irregularity  of  these  proceedings  has  been  brought  time  and  again 
to  tne  attention  of  the  Venezuelan  Government;  that  that  Govern- 
ment, through  its  courts  and  its  Executive,  has  persistently  ignored 
the  appeals  Doth  of  the  complainant  and  of  this  Department  in  its 
behali:  and  that  as  a  matter  of  fact  the  Venezuelan  Government  is 
itself  the  direct  agent  through  which  these  wrongs  are  being  perpe- 
trated. 

PROPOSED  REMEDY. 

• 

Considerable  thought  has  been  devoted  to  the  question  of  the 
remedy  to  be  applied  in  this  case.    The  conclusion  reached  is  that 
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the  nearest  to  a  correct  solution  of  the  question  would  be  upon  the 
basis  of  restitution  of  the  property,  to  oe  followed  by  arbitration, 
preferably  by  The  E^aj^e  Tribunal,  of  the  question  of  title. 

In  the  arbitration  "^nezuela  shomd  a^ee  to  confirm  the  company's 
title  in  case  an  award  should  be  made  m  its  favor,  and  there  should 
also  be  a  provision  covering  damages  by  reason  of  the  wrongful 
dispossession. 

In  other  words,  an  arbitration  of  this  controversy  is  recommended 
alonff  the  general  lines  of  the  protocol  of  1905,  which  was  drafted 
by  Sie  company's  counsel.  Prof.  John  B.  Moore  (copy  attached 
hereto),  with  a  clause  providing  for  its  submission  to  The  Hague 
International  Court 

In  the  arbitral  agreement  there  should  be  some  stipulation  that 
the  taxes,  duties,  or  other  charaes  now  being  paid  to  the  Venezuelan 
Government  in  connection  with  the  working  of  the  property  should 
not  be  unfairly  increased  during  the  term  of  the  company^'s  titles; 
oUierwise,  in  case  of  a  decision  adverse  to  Venezuela,  that  Govern- 
ment would  probably  tax  the  company  into  insolvency. 

But  the  proposal  to  arbitrate  has  once  been  rejected  by  Venezuela, 
and  there  seems  to  be  not  the  least  doubt  from  the  diplomatic  cor- 
respondence that  another  courteous  request  from  this  Department 
would  meet  with  the  same  cavalier  treatment  It  seems,  tnerefore, 
inadvisable  to  resubmit  the  claim  through  the  ordinary  channek 
and  in  the  ordinary  way  if  compliance  with  its  terms  be  sought 
Whether  the  submission  should  be  made  before  or  after  consultation 
with  the  President  or  the  Senate  Committee  on  Foreign  Relations, 
or  both,  is  a  question  for  the  judgment  of  the  Secretary.  It  would 
seem,  however,  that  an  impasse  has  been  reached  in  this  case  which 
can  not  be  resolved  by  ordinary  peaceful  methods. 


Pbotocol. 


[Telegram.] 

Department  of  State, 
Washington,  January  12,  1905. 
BowBN,  Minister,  Caracas. 

Yoa  are  authorized  to  conclude  following  protocol  Bermudez  matter.  Im- 
portant insist  upon  immediate  restoration  of  property.    Cable  results. 

LOOMIS. 

Protocol  of  agreement  hettoeen  the  United  States  of  America  and  the  United 
States  of  Venezuela  for  the  submission  to  arbitration  of  all  questions  bcttceen 
the  Venezuelan  Government  and  the  New  York  and  Bermudez  Company,  a 
corporation  under  the  laws  of  the  State  of  New  York  and  a  citizen  of  the 
United  States. 

Whereas  differences  have  existed  and  stiU  exist  between  the  Venezuelan  Gov- 
emmeot  and  the  New  York  and  Bermudez  Company,  especially  in  relation  to 
the  asphalt  mine  or  deposit  commonly  called  Bermudez  Lake,  in  the  State  of 
Bermudez,  in  Venezuela;  and 

Whreas  in  July  last,  on  process  issued  by  the  Federal  and  Cassation  Court 
of  Venezuela,  at  the  suit  of  the  Venezuelan  Government,  the  said  mine  or 
deposit  was,  together  with  all  its  works  and  appurtenances,  sequestrated  and 
taken  from  the  possession  of  the  New  York  and  Bermudez  Company,  against 
tlie  protest  of  the  Government  of  the  United  States,  as  well  as  of  the  company ; 
and 
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■ 

Whereas  it  is  desired,  in  the  interest  of  Justice  and  harmonious  relaticmB  be 
tween  the  two  countries,  to  put  an  end  to  all  differences  between  the  Yenfisaelai 
Government  and  the  said  company,  at  once  and  finally  by  means  of  an  interna 
tlonal  arbitration; 

Now,  therefore,  the  United  States  of  America  and  the  United  States  of  Vene 

zuela,  through  their  respective  representatives, and 

have  agreed  upon  the  following  articles: 

Abticlb  I. 

All  differences  heretofore  or  now  existing  between  the  Venesaelan  GoTem 
ment  and  the  New  York  and  Bermudez  Company,  and  all  claims  on  either  sldi 
arising  therefrom,  whether  such  claims  have  been  diplomatically  preeeiited  O] 
not,  shall  be  referred  to,  and  shall  be  decided  by,  a  board  of  three  arbitrators 
one  to  be  named  by  the  President  of  the  United  States,  one  by  the  President  ol 
Venezuela,  and  the  third  by  the  President  of  the  United  States  and  the  Presi 
dent  of  Venezuela^  jointly,  within  sixty  days. 

In  case  of  the  death,  absence,  or  incapacity  of  any  arbitrator,  or  in  the  eveni 
of  his  ceasing  or  omitting  to  act,  the  vacancy  shall  be  filled  in  the  same  mannei 
as  the  original  appointment,  the  period  of  sixty  days  to  be  calculated  from  th< 
date  of  the  happening  of  the  vacancy. 

Article  II. 

The  arbitrators  shall  meet  in  the  city  of  Washington  within  sixty  days  aftei 
the  date  of  the  appointment  of  the  third  arbitrator. 

The  vote  of  two  arbitrators  shall  suffice  for  the  decisioa  of  all  qnestloni 
submitted  to  the  tribunal,  including  the  final  award. 

Article  III. 

Within  six  months  after  the  signature  of  this  protocol  each  partj'  shal 
present  to  the  other  and  to  its  agent,  and  also  to  each  of  the  arbitrators,  tw( 
printed  copies  of  its  case,  accompanied  with  the  documents  and  evidence  oi 
which  it  relies,  together  with  the  aflldavits  of  their  respective  witnesses. 

Within  a  further  period  of  four  months  either  party  may,  in  like  manner 
present  a  counter  case,  with  additional  documents  and  evidence  and  affidavits 
in  reply  to  the  case,  documents,  and  evidence  of  the  other  party. 

If  either  party  shall,  in  its  case  or  counter  case,  refer  to  any  document  li 
its  exclusive  possession,  without  annexing  a  copy,  it  shall,  upon  request  of  th< 
other  party,  furnish  the  latter  with  a  copy ;  and  either  party  may  call  uix)n  th< 
other,  through  the  arbitrators,  to  produce  the  originals  or  certified  coi>le8  of  ani 
papers  adduced  as  evidence. 

Article  IV. 

Within  four  months  after  the  expiration  of  the  term  allowed  for  the  filing  o; 
counter  cases,  each  Oovenuuent  may,  by  its  agent,  as  well  as  by  additiona 
counsel,  argue  its  cause  before  the  arbitrators,  both  orally  and  in  writing.  Eacl 
side  shall  furnish  to  the  other  copies  of  any  written  arguments,  and  each  parts 
shall  be  at  liberty  to  make  a  written  reply,  provided  that  such  reply  be  sub 
mitted  within  the  four  months  specified. 

Artici^  V. 

All  proceedings,  whether  Judicial  or  administrative.  i)ending  against  the  Nev 
York  and  Bermudez  Company,  at  the  suit  of  the  Venezuelan  Government,  shal 
be  imme<liately  discontinued,  and  the  award  rendered  under  the  present  pro 
tocol  shall  be  accepted  as  a  conclusive  determination  of  all  questions  involved 
in  said  procinnlings  and  of  any  and  all  rights  of  said  comimny  in  Venezuela 
under  its  concessions  and  deeds,  or  otherwise,  including  indemnity  for  anj 
violation  of  said  rights. 

The  company  shall  be  immediately  restored  to  the  iwssession  and  enjoymem 
of  Bermudez  Lake,  its  works  and  appurtenances,  as  fully  as  before  the  lati 
sequestration,  and  shall  be  i)ermitted  to  remain  in  such  possession  and  enjoy 
ment,  subject  only  to  the  decision  of  the  arbitrators,  and  the  Venezuelan  Gov 
ernment  shall,  so  far  as  jwssible.  restore  to  the  coniiMiny  all  asphalt  and  othei 
proiwrty  taken  from  it  at  and  since  the  order  of  sequestration,  and  shall  giveal 
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aid  to  the  company  in  tracing  and  recovering  all  such  asplialt  and  other  prop- 
erty as  may  have  passed  out  of  said  Government's  immediate  control. 

Article  VI. 

The  New  York  and  Bermudez  Company  shall  be  permitted  freely  to  seek  and 
to  obtain  the  testimony  of  witnesses,  through  agents  of  its  own  selection, 
whether  Venesuelans  or  foreigners,  in  any  part  of  Venezuela.  Such  agents 
shall  not  be  obstructed,  threatened,  or  harassed;  nor  shall  any  person  be  hin- 
dered or  deterred  from  giving  testimony  in  behalf  of  the  company,  or  be  made  in 
any  way  to  suffer  by  reason  of  having  given  such  testimony.  The  company  shall 
also  be  permitted  freely  to  communicate  by  cable,  as  well  as  by  other  means, 
with  its  representatives  and  agents  in  Venezuela. 

Abticle  VII. 

The  award  of  the  tribunal  shall  be  rendered  within  fifteen  months  from  the 
date  of  the  signature  of  the  present  protocol.  It  shall  be  in  writing  and  shall 
be  final  end  conclusive. 

Article  VIII. 

Reasonable  compensation  to  the  arbitrators  for  their  services  and  all  expenses 
Incident  to  the  arbitration,  including  the  cost  of  such  clerical  aid  as  may  be 
necessary,  shall  be  paid  by  the  two  Governments  in  equal  moieties. 

Done  in    quadruple,  in    English  and    Spanish,  at  ,  this  day  of 

.  1905. 
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REPORT  OF  HON.  WILLIAM  J.  CALHOUN, 

SPECIAL  COMMISSIONER. 


Washington.  D.  C,  Jamiary  29^  1906. 

Sir:  At  the  request  of  the  President,  and  under  your  direction,  I 
Went  to  Venezuela  in  the  month  of  Au^st,  1905,  for  the  purpose  of 
investigating  the  complications  in  which  the  interests  or  the  New 
York  and  Bermudez  Company  were  involved,  and  which  had  been 
the  subject  of  diplomatic  negotiations  between  the  Government  of 
the  United  States  and  the  Government  of  Venezuela.  I  gave  the 
records  of  the  departments  and  of  the  courts  which  relate  to  thia 
controversy  careful  study,  and  I  herewith  submit  my  report  I  have 
endeavorea  to  impartially  note  the  different  phases  of  the  questions 
in  issue,  both  for  and  against  both  parties,  i.  e.,  the  New  York  and 
Bemiudez  Company  and  the  Government  of  Venezuela. 

I  was  courteously  received  by  the  officers  of  the  Venezuelan  Gov- 
ernment, and  every  facility  for  investi^tion  was  afforded.  I  am 
specially  indebted  to  General  Ybarra,  minister  of  foreign  relations^ 
I)r.  Lucio  Baldo,  minister  of  fomento,  and  Dr.  F.  Arroyo  Parejo, 
attorney-general,  for  many  courtesies  extended. 

Respectfully  submitted. 

William  J.  Calhoun, 
Special  Com/missianer. 

Tlie  Secretary  of  State, 

Washington^  D.  C. 


Statement  or  Facts. 

HAMILTON   CONTRACT. 

On  or  about  September  15, 1883,  one  Horatio  R.  Hamilton,  a  citizen 
of  the  United  States,  through  the  favor  of  Gen.  Guzman  Blanco,  then 
President  of  Venezuela,  obtained  from  the  Government  a  concession 
or  contract  for  the  exclusive  exploitation  of  asphalt  and  the  natural 
products  of  the  forests  on  the  wild  or  public  lands  in  the  State  of 
Bermudez.  This  contract  was  executed  in  behalf  of  the  Government 
by  the  minister  of  fomento;  it  bears  date  the  day  and  year  afore- 
said and  is  as  follows : 

The  iiiiniKter  of  fomento  (of  public  Improvements)  of  the  Repabllc  by  order 
and  authority  of  the  Prenident,  party  of  the  first  part,  and  Mr.  Horatio  R. 
Hamilton,  party  of  the  second  part,  have  entered  into  the  contract  expressed 
in  the  following  clauses : 

Abticlk  I.  The  Ck>vemment  grants  Mr.  Horatio  R.  Hamilton  the  right  to 
explore  and  exploit  the  natural  prodncts  of  the  forests  existing  in  tbc^  uncultl- 

3656^-8.  Doc.  413,  Cf^l ^11 
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vated  lands  of  the  State  of  BeiDiiidez  and  to  take  from  thence  woods  for 
building  purposes,  cabiiietmaking,  and  all  such  woods  as  can  be  ntillced  by 
industry ;  and  the  resins,  plants,  and  herbs  which  are  used — aromatic,  essential, 
or  medicinal  and  for  dyeing  purposes. 

The  section  of  Barcelona  is  excluded,  so  far  as  the  exploiting  of  its  woods 
is  concerned. 

Art.  II.  The  Government  grants  also  to  Mr.  Horatio  R.  Hamiltbn  the  right 
to  exploit  the  asphaltum  in  the  said  State  of  Bermudez. 

Art.  III.  Mr.  Horatio  R.  Hamilton  is  entitled  to  import,  free  of  customs 
•duties,  such  machinery,  implements,  and  tools  as  may  be  required  In  the  ex- 
ploiting of  the  products  above  mentioned,  in  the  State  of  Bermudez.  With 
-each  importation  he  will  obtain  the  corresponding  order  for  exemption  from 
duties  by  presenting,  on  soliciting  it,  an  invoice  of  what  he  has  to  import  and 
by  complying,  in  the  resi)ective  custom-house,  with  the  requirements  of  the  law 
to  such  end. 

Abt.  IV.  The  Government  grants  Mr.  Horatio  R.  Hamilton  the  right  to  navi- 
gate by  small  steamers  on  the  channels  and  navigable  rivers  of  the  State  of 
Bermudez  and  the  right  to  take  from  the  forests  on  waste  lands  the  wood 
necessary  for  fuel. 

Abt.  v.  Mr.  Horatio  R.  Hamilton  is  under  the  obligation  to  pay  to  the  public 
treasury  two  bolivars  for  every  nine  hundred  and  ninety-nine  and  a  half  kik>- 
^ams  of  asphaltum  which  he  exports  and  five  centimes  of  a  bolivar  for  each 
kilogram  of  any  of  the  natural  products  above  mentioned,  except  the  wood, 
presenting  in  each  case  at  the  collector's  office  In  which  Hie  payments  may  be 
made  a  manifest  that  vouches  for  the  number  of  kilograms  to  be  exported. 

The  duty  to  be  paid  on  the  wood  will  be  fixed  afterwards  by  an  additional 
clause  to  this  contract. 

Abt.  VI.  If  the  products  to  which  this  contract  refers  are  sold  in  the  country, 
Mr.  Horatio  R.  Hamilton  will  i>ay  the  same  taxes  expressed  In  the  preceding 
article,  and,  should  the  case  arise,  that  (tax)  which  may  be  imposed  upon  the 
wood. 

Abt.  VII.  The  Government  will  not  impose  any  other  tax  upon  the  products 
exploited  by  Mr.  Horatio  R.  Hamilton,  nor.  In  accordance  with  the  constitution 
and  laws,  will  the  States  and  municipalities  have  power  to  impose  any  other 
taxes. 

Abt.  VIII.  The  term  of  this  contract  will  be  for  twenty-five  years,  counting 
from  this  date,  and  during  that  period  the  Government  will  not  grant  any, 
similar  concessions  for  the  State  of  Bermudez  to  any  other  person. 

Abt.  IX.  Horatio  R.  Hamilton  binds  himself  to  begin  to  perform  the  work  of 
the  present  contract  within  the  term  of  six  months,  which  (term)  may  be  pro- 
longed for  six  more  months,  according  to  the  judgment  of  the  Government  count- 
ing from  the  date  which  It  has  been  approved  by  the  Federal  Council,  In  accord- 
ance with  the  law  on  this  matter;  and,  In  case  of  nonfulfillment  of  any  of  the 
stipulations  expressed,  this  will  annul  the  present  contract  ipso  facto. 

Art.  X.  Horatio  R.  Hamilton  has  a  right  to  transfer  the  rights  and  obliga- 
tions derived  from  this  contract  to  any  other  party  or  parties,  advising  before- 
hand the  Federal  Executive. 

Art.  XI.  The  doubts  and  controversies  that  may  arise  under  this  contract 
shall  be  settled  (or  resolved)  by  the  courts  of  the  Republic  in  accordance  with 
its  laws. 

Two  originals  made  to  the  same  effect  in  Caracas,  on  the  fifteenth  of  Sep- 
tember, eighteen  hundred  and  eighty-three. 

[l.  8.1  M.  Carabano. 

Horatio  R.  Hamilton. 

FIRST   ADDITIONAL   ARTICLE. 

On  October  19,  1883,  an  additional  article  was  entered  into,  as 
follows : 

According  to  the  provision  made  in  Article  V,  this  present  article  fixes  the 
duties  which  Mr.  Horatio  R.  Hamilton  shall  pay  for  the  wood  he  may  exploit 
or  export,  thus:  For  every  nine  hundred  and  ninety-nine  and  a  half  kilograms 
of  dyewoods,  three  bolivars;  and  for  every  nine  hundred  and  ninety-nine  and  a 
half  kilograms  of  building  woods,  two  bolivars  fifty  centimes. 

Caracas,  October  nineteenth,  eighteen  hundred  and  eighty-three. 

II.  s.]  M.  Carabano. 

Hobatio  R.  Hamilton. 
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^ipproval  of  Congress. — On  June  5,  1884,  the  original  contract  and 
the  foregoing  additional  article  were  aproved  by  the  Federal  Con- 
gress ;  and  on  the  6th  day  of  June,  1884,  this  action  of  Congress  was 
approved  by  President  Crespo,  and  the  contract,  with  the  one  ad- 
ditional article  and  a  certificate  of  the  approval  of  Congress,  were 
published  in  the  Official  Gazette,  of  date  July  21,  1884,  No.  3300,  and 
thereby  had  the  declared  force  and  effect  of  a  public  law. 

SECOND    ADDITIONAL    ARTICLE. 

Prior  to  the  foregoing  approval  of  Congress,  and  on  the  30th  day 
of  May,  1884,  Hamilton  and  the  minister  of  fomento  entered  into 
what  is  called  a  "  second  additional  article  "  to  the  contract,  which 
was  as  follows: 

Hamilton  binds  himself  to  channel,  for  exiK)rtation  and  Importation,  one  or 
more  of  the  rivers  of  the  State  of  Bermudez,  beginning  with  Cano  Colorado 
and  Gimrapiche,  as  far  as  Mnturin.  The  Government  grants  him  the  exclusive 
right  of  navigation  on  the  rivers  that  he  may  channel,  collecting  a  tax  that 
will  be  fixed  by  agreement  with  the  Government,  upon  tlie  ships  or  boats  which 
may  navigate  therein,  as  soon  ns  the  rivers  sliall  be  channeled. 

He  will  have  the  same  rights  in  case  of  his  constructing  a  railroad. 

This  second  ''  additional  article  "  is  one  of  the  principal  elements  of 
the  present  controversy  between  the  Government  of  Venezuela  and 
the  Bennudez  Company.  It  is  conceded  that  this  article,  though 
apparently  executed  May  30, 1884,  was  not  attached  to  the  contract  on 
June  5, 1884,  when  the  latter  and  the  first  additional  article  were  rati- 
fied and  approved  by  Congress. 

Publication  in  O^cial  Gazette, — The  contract,  with  all  the  addi- 
tional articles,  including  that  of  May  80,  1884,  was  first  published  in 
Official  Gazette  No.  3258,  May  30,  1884.  But  the  original  contract, 
with  the  first  additional  article  onlv,  and  a  certificate  attached 
fallowing  the  ratification  of  Congress  and  the  approval  of  President 
Crespo,  were  published  in  Official  Gazette  No.  3300,  July  21,  1884. 

Extension  of  time. — Hamilton  applied  for  and  was  granted  sev- 
eral extensions  of  the  six  months'  jperiod,  in  which  he  was  to  begin 
work.  The  last  one  was  panted  October  30,  1885,  in  consideration 
of  the  payment  by  Hamilton  of  2,000  bolivars,  which  amount  he 
paid  as  evidenced  "by  the  receipt  of  the  minister  of  fomento.  This 
extension  was  interpreted  to  run  until  April  30,  1886. 

Promotion  by  Hamilton. — Having  secul*ed  this  concession,  Hamil- 
ton is  said  to  have  made  extensive  explorations  in  the  territory  spec- 
fied,  to  have  collected  specimens  of  various  natural  products,  sam- 
ples of  different  woods,  which  he  thought  might  have  commercial 
value,  and  of  various  minerals,  including  asphalt.  He  took  these 
specimens  to  New  York  and  exhibited  them  tnere  in  rooms  secured 
for  that  purpose.  He  published  reports  of  his  explorations,  and  by 
publications  in  the  newspapers  and  by  personal  solicitations  he 
attracted  attention  to  the  importance  of  the  concession. 

INCORPORATION   OF   THE   NEW    YORK    AND   BERMUDEZ   (X)MPANY. 

As  the  result  of  his  effort,  on  October  24,  1885,  the  New  York  and 
Bermudez  Company  was  incorpoi'ated  under  the  laws  of  New  York 
by  Ambrose  H.  Camer,  Thomas  H.  Thomas,  and  William  H.  Thomas. 
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Its  capital  stock  was  fixed  at  $1,000,000,  divided  into  10,000  shares 
of  $100  each.  The  objects  of  the  corporation  are  stated  to  be  the 
manufacture  of  railroad  ties,  lumber,  and  other  wood  products;  the 
mining  of  asphalt,  minerals,  and  mineral  oils;  the  cultivation  of 
sugar  cane,  cotton,  rice,  tobacco,  indigo,  dyewoods,  and  other  prod- 
ucts of  the  earth,  preparing  the  same  for  market  and  disposing 
thereof;  constructing  and  usmg  vessels  for  carrying  passengers  and 
freight,  for  towing  and  aiding  vessels  in  distress,  saving  cargoes,  etc., 
and  buying,  breeding,  and  dealing  in  cattle  and  other  live  stock,  in 
the  State  of  Bermudez,  Republic  of  Venezuela,  and  elsewhere. 

Contract  assigned  to  Berinndez  Company, — On  November  16,  1885, 
Hamilton  assigned  the  contract  to  tlie  ]Sew  York  and  Bernmdez  Com- 
pany (hereinafter  called  the  Bermudez  Company),  and  on  December 
9,  1885,  the  assignment  was  approved  by  the  Venezuelan  Government. 

It  may  be  here  noted  that  this  assignment  not  only  included  the 
original  concessions,  but  "'  each  and  every  additional  article  thereto.'^ 
The  expression  *'  additional  articles  "  is  used  several  times  in  the  as- 
signment, and  always  in  the  plural,  showing  it  was  then  understood 
by  both  parties  there  was  more  than  one  additional  article,  the  rights 
and  obligations  of  which  were  assigned  to  and  assumed  by  the 
company. 

Comm<mcement  of  work, — Immediately  following  the  assignment 
the  company  apparently  commenced  the  performance  of  the  contract 
in  all  its  brancnes  by  cutting  wood,  makmg  preparations  for  mining 
asphalt,  and  canalizing  rivers.  These  facts  are  evidenced  by  various 
reports  made  from  time  to  time  by  the  officers  of  the  company  to  the 
mmister  of  fomento  up  to  and  including  the  first  half  of  the  year 
1887,  after  which  no  reports  were  made,  and,  so  far  as  I  can  discover, 
no  further  effort  was  made  to  canalize  rivers.  To  these  several  re- 
ports I  will  hereafter  refer. 

Gamer  becomes  man^ginff  director, — In  the  beginning  of  the  com- 
pany's work  Hamilton  was  the  managing  director.  He  was  suc- 
ceeded in  1887  by  Ambrose  H.  Carner,  who  was  one  of  the  incor- 
E orators  of  the  company,  and  from  then  until  the  present  time  has 
een  the  most  prominent  actor  in  its  somewhat  dramatic  history — for 
many  years  its  active  and  energetic  defender,  now  its  most  hated  and 
feared  opponent. 

Abandonment  of  timber  exploitation, — It  is  evident  that  soon  after 
the  advent  of  Carner  the  exploitation  of  timber  and  the  natural 

{)roducts  of  the  forests  was  abandoned,  and  thereafter  the  company 
imited  its  efforts  to  the  exploitation  of  asphalt.  The  principal  de- 
posit of  asphalt  within  the  territory  covered  by  the  concession  is 
called  a  lake,  situated  in  the  municipality  of  Union,  district  of  Beni- 
tez,  section  of  Cumana,  State  of  Bermudez.  This  deposit  covers 
about  1,000  acres,  mostly  bare  of  vegetation,  surrounded  by  dense, 
swampy  forests  and  an  almost  impenetrable  tropical  jungle.  It  is 
located  about  11  kilometers  {%l  miles)  on  a  direct  line  southeast  of 
the  village  of  Guariquen.  It  is  said  the  deposit  is  a  continuous  one, 
with  well-defined,  though  irregular,  boundaries,  easily  identified. 

BERMUDEZ    COMPANY'S    MINING   TITLE. 

Appreciating  the  present  or  the  future  value  of  this  asphalt  deposit, 
and  taking  into  consideration  that  the  company's  rignt  under  the 
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Hamilton  concession  was  limited  to  a  period  of  twenty -five  years 
from  September  15,  1883,  Camer,  for  the  purpose  of  extending  the 
company's  right  for  the  period  of  ninety-nine  years  and  otherwise 
strengthening  its  title,  commenced  proceedings  to  acquire  a  mining 
title  to  the  deposit  under  the  mining  laws  of  the  country.  Such  a 
title  would  be  not  only  independent  of  the  Hamilton  concession,  but 
would  extend  far  beyond  the  term  thereby  prescribed. 

Only  brief  reference  is  now  made  to  the  constitutional  provisions 
relating  to  mines  and  to  the  code  of  mines,  under  which  tne  mining 
titles  were  then  established.  The  constitutional  provisions,  the  legis- 
lative and  the  executive  regulations  comprising  the  law  of  mines  are 
most  particularly  set  forth  in  the  record  herewith  filed. 

At  the  time  Mr.  Garner  set  in  motion  the  proceedings  to  acquire 
the  land  and  mining  titles  there  is  a  question  as  to  wnat  con^tu- 
tion,  if  anv,  was  then  in  force.  The  change  of  scenes  on  the  political 
stage  of  V'enezuela  is  so  rapid  and  the  constitutional  situation  is  so 
kaleidoscopic  that  it  is  hara  to  tell  when  a  constitution  or  what  con- 
stitution is  recognized  as  the  fundamental  law  of  the  land. 

Gen.  Guzman  Blanco  led  a  successful  revolution  in  1879.  A  con- 
gress of  delegates  from  the  several  States  assembled,  and  on  May  6, 
1879,  declared  the  constitution  of  1874,  and  the  laws  enacted  there- 
under, subject  to  certain  limitations,  still  in  force. 

Constitution  of  1881, — On  April  27,  1881,  a  Federal  Congress  pro- 
mulgated a  new  constitution,  wherein  it  was  declared  the  constitu- 
tion of  1874  was  repealed;  or  that  the  constitutional  period  created 
by  the  last-named  instrument  would  expire  on  February  20,  1882, 
when  a  new  constitutional  period,  under  the  new  constitution,  would 
b^nn. 

Title  to  mines  rented  in  the  States, — It  seems  to  be  conceded  that, 
under  the  constitution  and  the  laws  of  the  country,  the  title  to  mines, 
wild  lands,  and  salt  pits  is  vested  in  the  respective  States. 

This  fact  was  recognized  by  the  constitution  of  1881,  Title  II, 
mrticle  13,  section  14,  whereby  the  several  States  bound  themselves— 

To  recog^nize  the  rljflit  of  each  State  to  dispose  of  its  natural  products. 

This  right  as  to  mines  was  further  recognized  by  an  act  of  Con- 
gress of  May  30,  1887,  wherein  it  was  declared: 

Akticle  1-  All  mines  in  the  Republic  are  the  property  of  the  State  in  which 
tbey  are  situated,  etc. 

But,  by  the  constitution  of  1881,  Title  II,  article  13,  section  15,  the 
States  also  bound  themselves — 

To  inunt  to  the  (iovernment  of  the  Ko<leration  tlie  adniinistnition  of  mines, 
wild  lands,  and  salt  pits.  In  order  that  the  mines  may  be  subject  to  a  uniform 
ffyiKtein  of  exploitation  and  tbnt  the  wild  lands  and  salt  pits  may  be  applied 
to  the  benefit  of  settled  regions. 

Title  V,  article  6(5,  of  the  same  constitution  provides: 

Ap«irt  from  the  foreRolng  jiowors.  which  are  peculiar  to  the  President  of  the 
Unlteil  8tat€*8  of  Venezuela,  he  shall,  with  the  deliberative  vote  of  the  federal 
4*oancil,  exercise  the  following::     •     •     • 

(2>  Administer  the  wild  lands,  mines,  and  salt  pits  of  the  States  as  their 
representative. 
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In  the  act  of  Congress,  May  30, 1887,  quoted  above,  after  declaring 
the  property  of  mines  to  be  m  the  States  in  which  the  same  may  be 
respectively  located,  the  article  above  referred  to  goes  on  to  say : 

And  their  (the  lulues)  management  is  within  the  province  of  the  Federal 
Executive,  who  shall  direct  a  uniform  system  of  exploitation,  in  conformity 
with  the  provisions  of  section  15  of  the  thirteenth  article  of  the  Federal 
Constitution.     ♦     ♦     ♦ 

Abticle  5.  The  Federal  Executive  is  authorized  to  enact  the  reglamentary 
decree  of  the  present  law. 

Abticle  6.  The  mining  law  of  May  23,  18S5,  and  all  other  laws  and  enact- 
ments inconsistent  with  the  proseTit  law  are  hereby  repealed. 

LAW   OF    MINES. 

Executive  decree^  Augnst  5,  1887, — On  August  3,  1887,  President 
Blanco,  in  the  exercise  of  the  authority  given  him  by  article  5  of 
the  above-mentioned  act  of  Congress,  issued  a  decree  prescribing  the 
law  of  mines.  All  through  the  proceedings  instituted  and  carried  on 
by  Mr.  Camer  to  acquire  title  to  the  mine  this  decree  is  recognized 
and  referred  to  as  the  law  authorizing  the  procedure. 

This  law,  in  brief,  provided  that  any  person  who  discovered  a 
mine  should  file  a  written  notice  with  the  President  of  the  State, 
describing  the  discovery  (art.  23).  The  President  then  appointed 
two  experts,  who,  with  the  inspector  of  mines,  verified  the  discovery 
and  made  a  written  report  concerning  the  same  (art.  24).  Upon 
the  receipt  of  this  report  the  President  of  the  State  gave  the  dis- 
coverer what  is  called  a  provisional  deed  (art.  25),  which  was  good 
for  two  years;  a  definitive  or  final  deed  was  good  for  ninety-nine 
years  (art.  6).  The  provisional  deed  conferred  upon  the  grantee,  if 
the  mine  was  located  on  wild  lands,  the  exclusive  ownership  of  the 
vein  or  mineral  bed,  and  also  a  preferential  right  to  the  ownership 
of  such  part  of  the  wild  lands  as  he  might  need  for  wood,  water,  and 
other  necessities  in  the  operation  of  the  mine  (art.  26).  The  Presi- 
dent of  the  State  was  then  to  forward  a  report  of  the  proceedings 
and  a  copy  of  the  provisional  deed  to  the  President  of  the  Republic 
(art.  29).  Application  was  then  to  be  made  to  the  last-named  Presi- 
dent for  a  definitive  or  final  deed. 

If  the  mine  was  located  on  wild  lands  and  the  applicant  desired 
title  to  a  part  thereof  to  be  used  in  connection  with  the  mine,  he  must 
also  comply  with  the  law  applicable  to  wild  lands  (art.  31).  The 
preliminary  proceedings  being  regular,  the  PrCvsident  of  the  Republic 
issued  a  definitive  deed  for  the  mine  (art.  30).  The  definitive  deed 
gi-anted  nothing  but  the  mine.  Even  if  the  grantee  owned  the  sur- 
face on  which  the  mine  was  located  the  mine  constituted  a  property 
separate  and  distinct  from  the  land,  and  it  alone  was  covered  by  the 
deed  (art.  7).  And  in  case  of  a  mining  location  on  wild  lands  the 
definitive  deed  granted  nothing  beyond  the  exploitable  substance. 
The  grantee  must  purchase  from  the  nation,  in  conformity  to  the 
wild-land  laws,  such  land  as  he  might  need  in  his  mining  operations 
(art.  10).  Mining  properties  should  be  clearly  marked  by  footpaths, 
and  with  posts  at  all  projecting  or  retreating  angles  of  their  lK>unda- 
ries  (art.  13).  The  minister  of  foniento  was  charged  with  the  exe- 
cution of  the  law  (art.  50). 
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LAW  OF  WILD   LANDS. 

On  June  2,  1882,  the  Federal  Congi^ess  passed  what  were  declared  to 
be  the  wild-land  laws.  Wild  lands  were  defined  to  be  such  as  had  no 
legitimate  owner,  or  did  not  belong  to  villages,  corporations,  or  pri- 
vate owners  (art.  1).  Wild  lands  belonged  to  the  States  of  the 
Union  (art.  2).  They  should  be  administered  upon  by  the  Federal 
Grovemment,  as  provided  in  section  15,  article  13,  oi  the  Federal 
Constitution  (art.  4). 

These  lands  should  be  devoted  to  agi'icultural  or  mining  enter- 
prises, for  the  development  of  the  resources  of  the  country ;  tne  crea- 
tion of  territories  for  the  exploitation  of  natural  products,  such  as; 
rubber,  bark,  etc. ;  the  protection  and  civilization  or  the  natives ;  the 
encouragement  of  emigration ;  to  assist  railroad  enterprises,  and  for 
cattle  raising  and  other  industries.  For  these  several  purposes  tiie 
Executive,  after  receiving  the  consent  of  the  respective  States,  might 
grant  deeds  for  such  lands  to  persons  who  petitioned  for  the  same,  in 
ccmformity  to  law  (art.  4). 

The  President,  in  disposing  of  such  lands,  was  empowered  to  ^ve 
assurances  of  title  and  property  to  the  purchaser  and  his  assigns 
(art.  5). 

Lands  for  the  exploitation  of  mines  should  be  conveyed  in  accord- 
ance with  the  code  of  mines,  and  for  the  exploitation  oi  natural  prod- 
ucts the  disposition  of  lands  were  to  be  governed  by  special  Executive 
decrees  (art.  6). 

In  the  sale  of  wild  lands  to  private  individuals,  the  use  to  which 
the  lands  were  to  be  devoted  must  be  specified.  And  the  condition 
must  be  irrevocably  fixed  that  neither  the  nation  nor  the  State  should 
be  responsible  for  eviction,  nor  for  warranty,  nor  be  obliged  to  put 
the  purchaser  in  possession  by  any  determined  boundaries  (art.  7). 

Petitions  for  the  purchase  of  lands  should  be  presented  to  the  presi- 
dent of  the  State  wherein  they  were  located  (art.  8).  The  purcnaser 
should  pay  the  expense  of  a  survey,  which  should  be  made  by  af  sur- 
veyor appointed  and  sworn  by  the  president  aforesaid  (art.  10) » 
The  surveyor  should  draw  a  topographical  plan,  showing  the  location^ 
extent,  and  limits  of  the  land  and  other  circumstances  peculiar 
thereto,  which  might  assist  in  determining  the  value  of  the  land  and 
the  uses  to  which  the  same  were  adapted  (art.  11). 

The  value  of  the  land  should  then  be  ascertained  by  two  experts 
appointed  by  the  State  to  appraise  the  same  (art.  12).  The  pur- 
chase price  should  be  the  appraisement  so  made  and  should  be  paid 
in  cash  or  in  bonds  of  the  consolidated  debt  at  their  market  value 
(art  16). 

The  petition  for  the  purchase  should  be  published  in  some  oflScial 
publication.  These  preliminary  proceedings  being  concluded,  and  no 
opposition  appearing,  the  president  of  the  State,  with  the  consent  of 
tne  administrative  council,  should  send  the  record  to  the  President 
of  the  Republic,  with  a  report  as  to  the  advisability  of  selling  the 
land  (art  13).  A  form  oi  a  deed  for  the  conveyance  of  wild  land 
was  given,  which  assured  ownership  of  property  to  the  purchaser 
(art  17). 

Bermudez  Company'* 8  mining  title. — As  before  stated,  some  time  in 
the  year  1888,  Mr.  Camer,  then  secretary'  of  the  Bermudez  Company, 
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-commenced  proceedings  under  the  aforesaid  executive  decree  of 
August  3,  1887,  to  obtain  a  mining  title  to  the  asphalt  deposit. 

The  first  document  found  in  the  records  of  the  minister  of  fomento, 
as  a  part  of  this  title,  is  a  decree  of  the  president  of  the  State  of  Ber- 
mudez,  dated  October  22, 1888,  granting  to  A.  H.  Camer  a  provisional 
title  to  an  asphalt  mine,  which  he  had  denounced  as  discovered  by 
him,  and  which  is  said  to  be  situated  in  the  jurisdiction  of  Parish 
XTnion,  village  of  Guariquen,  section  of  Cumana,  State  of  Bermudez. 

Provisional  deed^  Octoher  22^  1888, — The  decree  recited  that  "  Mr. 
A.  H.  Garner,  secretary  of  the  New  York  and  Bermudez  Gompany, 
liad  fulfilled  all  the  formalities  prescribed  by  the  decree  of  August  3, 
1887 ;  "  that  the  technical  inspector  of  mines,  Senor  J.  Orsi  de  Mom- 
bello,  had  made  a  favorable  report,  wherein  he  stated  he  made  a  long 
visit  to  the  mine,  and  that  it  was  situated 

At  a  distance  of  20  kilometers  to  the  southeast  of  the  viUage  of  Guariquen, 
and  180  meters  above  the  level  of  the  sea ; 

ajid  that  it  was  a  vast  surface,  of  a  circular  sliape,  all  in  swampy 
lands,  over  which  were  found  large  deposits  of  asphalt. 

The  decree  "  grants  the  provisory  title  of  property  for  two  years 
to  the  said  Mr.  A.  H.  Gamer ;  granting  him  at  the  same  time  the 
authorization  he  needs  for  applying  for  the  definitive  title,  and  to 
exploit  in  his  own  interest  the  newly  discovered  asphalt  deposit." 

Petition  of  A .  H.  Camber  for  definitive  title. — On  the  same  day  the 
president  of  the  State  transmitted  the  record  of  the  foregoing  decree 
to  the  minister  of  fomento.  On  November  6,  1888,  Mr.  Gamer,  secre* 
tary  of  the  Bermudez  Company,  etc.,  petitioned  the  minister  of 
fomento,  reciting  the  gi'ant  of  the  provisional  title,  and  asked  the 
minister  "  to  grant  me  the  definite  title  to  said  mines." 

On  November  20,  1888,  the  director  of  territorial,  riches — a  depart- 
ment in  the  ministry  of  fomento — reported  that  the  formalities  of 
the  law  had  been  complied  with  and  the  petition  could  be  granted. 

Resolution  of  Federal  (Council  granting  title, — On  December  5, 
1888,.  the  Pre,sident  of  the  Republic  and  the  Federal  Council  resolved 
*'  that  the  definitive  title  of  property  to  the  said  asphalt  mine  be 
granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H.  Garner,  secretary 
of  the  New  York  and  Bennndez  Companv." 

Definitive  title,  December  7.  1888,— On  December  7,  1888,  the  Presi- 
dent  of  the  Republic  executed  a  definitive  deed  wherein  it  is  recited 
tliat  Mr.  A.  II.  Gamer,  secretarv.  etc.,  had  asked  the  Government  to 
give  him  the  definitive  title  of  property  to  an  asphalt  mine,  which  he 
had  denounced  before  the  president  of  the  State  of  Bermudez,  which 
mine  is  situated  ^'  in  the  jurisdiction  of  the  parish  of  Union,  village 
of  Guariquen,  section  of  Cumana,  of  the  State  of  Bermudez,  at  a  dis- 
tance of  20  kilometers  to  the  southeast  of  the  said  village  of  Guari- 
quen, and  at  180  meters  above  the  level  of  the  sea.'' 

This  deed  granted  to  "  Mr.  A.  IT.  Garner,  secret^irv  of  the  New 
York  and  Bermudez  Gompany.  the  property  of  the  said  mine  in  all 
the  extensions  that  correspond  to  it,  and  with  respect  to  all  the 
asphalt  deposits  comprised  i  .  the  same.''  ^ivin^  the  holder  thereof 
and  his  successors  the  right  of  exploitation  for  ninety-nine  years. 

Wild-land  title. — Concurrently  with  the  proceedings  to  acquire  the 
mining  title.  Garner  also  commenced  proceedings  to  ac(juire  a  title  to 
a  large  body  of  wild  lands  surrounding  and  including  the  asphalt 
lake. 
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Cameras  petition  to  State  authorities, — The  record  shows  that  on 
the  8th  day  of  October,  1888,  Mr.  Garner  petitioned  the  president  of 
the  State  of  Bermudez,  and  in  the  petition  he  stated  he  was  the  secre- 
tary of  the  Bermudez  Company,  a  corporation  organized  under  the 
laws  of  New  York;  that  it  was  tne  assignee  of  the  Hamilton  contract; 
that  it  was  actively  engaged  in  the  work  of  exploitation  under  that 
contract ;  that  the  company  had  taken  the  necessary  steps  to  acquire  a 
provisional  title  to  certain  asphalt  mines  situate  in  the  State  of  Ber- 
mudez, "  on  a  road  constructed  by  the  company  toward  the  southeast 
for  a  distance  of  20  kilometers  from  (luariquen,  up  to  a  house  belong- 
ing to  the  company  and  situate  on  this  road,  over  a  little  hill  before 
getting  to  a  wooden  brid^  w^hich  leads  to  the  surface  of  the  asphalt 
deposit,  and  the  boundaries  of  w^hich  are  by  the  north,  south,  east, 
and  west,  mangrove  trees  and  swamps;'-  and  in  accordance  with  the 
decree  on  wild  lands  of  May  24,  1882,  and  article  10  of  the  mining 
law  of  Aufi:ust  3,  1887,  he  applied  for  a  title  to  the  "  wild  lands  that 
comprise  the  mines  already  mentioned,  for  the  use  of  exploitation 
work/' 

Order  on  the  petition. — On  the  same  day  the  president  of  the 
State  made  an  order  reciting  the  petition;  directing  that  publica- 
tion thereof  be  made  ya  an  official  newspaper;  ordermg  J.  Orsi  de 
Monibello  to  make  a  survey  and  plat,  and  that  the  order  be  pub- 
lished, etc. 

Report  of  surveyor. — On  October  23,  1888,  Mombello,  the  sur- 
veyor, reported  to  the  president  of  the  State,  inclosing  "  the  topo- 
graphical plan  of  the  lands,  which  are  situate  at  a  height  of  180 
meters  above  sea  level,  and  the  climate  of  which  is  generally  healthy," 
etc 

Appraisal  of  value  of  lands. — Appraisers  were  appointed  to  ap- 
praise the  value  of  the  land,  and  on  October  23,  1888,  they  reported 
to  the  president  of  the  State  that,  as  the  land  in  question  was 
swampy  and  unfit  for  raising  cattle  or  for  agricultural  purposes, 
they  liad  appraised  the  value  thereof  at  3,792  bolivars,  which  was  at 
the  rate  of  79  centesimals  of  a  bolivar  per  hectare,  or  2,000  bolivars 
per  s<|uare  leagiie. 

Approval  of  State  authorities. — On  the  same  day  the  State  authori- 
ties, by  resolution,  declared  the  formalities  of  the  law  had  been 
oomplied  with,  that  the  proposed  purchase  was  approved  by  the 
Stata,  and  that  the  record  should  be  sent  to  the  national  execu- 
tive for  the  final  adjudication  of  the  title. 

Report  of  director  of  territorial  riches. — On  November  20,  1888, 
the  oirector  of  territorial  riches  made  a  report,  presumably  to  the 
minister  of  f  omen  to,  in  which  he  said  the  State  authorities  had  for- 
warded the  record  pertaining  to  the  application,  with  their  ap- 
proval :  that  it  was  a  "  denunciation  "  made  by  Mr.  Gamer,  secre- 
tarj'  of  the  Bermudez  Company,  ''  in  the  name  and  in  behalf  of  said 
company,"  of  certain  wild  lands  in  the  State  of  Bermudez;  that 
**  these  lands  are  acquired  by  the  petitioner  in  the  name  of  the  said 
company  for  the  distinct  purj)ose.s  of  the  exploitation  of  an 
asphalt  mine  which  it  possessed  in  the  same  lands,  in  conformity  to 
articles  10  and  2G  of  the  decree  that  n»gulates  the  mining  law  now 
in   force." 
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He  further  said  that  all  the  formalities  of  law  had  been  complied 
with,  and  that  the  title  of  the  property  might  be  granted  to  the 
Bermudez  Company  if  the  appraised  value  was  paid. 

Report  of  mtnisier  of  fomento. — On  December  11,  1888,  the  min- 
ister of  fomento  reported  the  application  to  the  Federal  Council,  in 
which  report  he  stated  the  amount  of  the  land  to  be  1.54  leagues; 
that  the  requirements  of  the  law  relating  to  wild  land  and  mines 
had  been  fulfilled;  that  the  land  was  to  be  used  in  tiie  exploitation 
of  an  asphalt  lAine  located  thereon,  and  that  the  title  mould  be 
granted. 

Payment  of  appraised  valiiation. — On  December  14,  1888,  the 
treasurer  gave  a  receipt  acknowledging  the  payment  by  Mr.  Car- 
ner  of  1,403  bolivars  and  5  centimes  in  cash,  equivalent  to  3,792 
bolivars  in  bonds  of  the  national  consolidated  debt,  for  value  of  the 
land. 

The  law  required  the  appraised  value  to  be  paid  in  cash  or  in 
bonds  of  the  national  consolidated  debt  at  their  market  value.  (Art. 
15,  Law  of  Wild  Lands.)  In  this  instance  the  parties  seem  to  have 
estimated  the  market  value  of  bonds  to  the  amount  of  3,792  bolivars, 
face  value,  and  paid  that  amount  in  cash,  thereby  discounting  the 
appraised  value  from  3,792  bolivars  to  1,403  bolivars,  and  the  query 
is  suggested  whether  or  not  this  was  full  payment. 

Order  of  President  and  Federal  Councit  granting  title. — On  De- 
cember 14,  1888,  the  President,  with  the  consent  of  the  Federal  Coun- 
cil, ordered  that  a  final  deed  be  granted  for  the  land  in  question. 

Deed  to  the  lands ^  December  J 4, 1888, — On  the  same  day  the  min- 
ister of  fomento,  for  and  in  the  name  of  the  Government  of  Venezuela, 
executed  a  deed  in  final  adjudication  of  the  title  to  the  land  in  favor 
of  the  New  York  and  Bermudez  Companv.  The  property  is  de- 
scribed as  one  and  fifty-four  hundredths  of  a  square  league,  which 
formed  the  surface  of  an  asphalt  mine  that  the  company  owns  and 
which  land  was  acquired  for  use  in  the  exploitation  or  said  mine, 
the  land  being  situate  "  in  the  parish  Union,  district  of  Benitez, 
section  of  Cumana.  of  the  State  of  Bermudez,  and  whose  boundaries 
are,  by  the  north,  south,  east,  and  west,  lands  covered  by  thick  groves 
of  mangi'ove  trees,  and  swampy  lands.'' 

The  consideration  named  is  1,403  bolivars  and  5  centimes  in  cash, 
the  equivalent  of  3,702  bolivars  in  bonds  of  the  national  consolidated 
debt.  "  The  dominion  and  propertv  of  the  said  lands  is  henceforth 
transferred  in  favor  of  the  New  Vork  and  Bermudez  Company," 
with  the  declarations  applicable  expressed  in  articles  C,  7,  and  8  of 
the  laws  of  June  2,  1882,  which  authorizes  the  grant,  the  terms  of 
which  are  to  be  considered  a  part  of  the  deed. 

Asf<ignnient  by  Camer  ana  wife  to  Berm^idez  Company  of  mining 
title. — It  will  be  observed  that  in  the  mining  title  the  proceedings 
were  conducted  in  the  name  of  A.  II.  Garner,  and  the  definitive  deed 
vested  the  title  to  the  mine  in  him.  It  is  true  he  was  described  as  the 
secretary  of  the  company,  but  the  words  secretary,  etc.,  may  be  said 
to  be  merely  descriptio  personne  and  do  not  affect  the  investment 
of  the  legal  title.  It  is  apparent  that  both  the  company  and  Mr. 
Carner  desired  to  avoid  any  such  possible  construction,  and  on 
August  1,  1893,  Camer  and  wife  executed  a  conveyance  to  the  com- 
pany, thereby  transferring  to  the  latter  the  definitive  title  to  the  mine. 
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The  company,  therefore,  asserts  the  right  to  exploit  the  asphalt 
lake  for  the  term  of  twenty-five  years  from  September  15,  1883, 
under  the  Hamilton  contract;  and  the  right  to  exploit  the  same  for 
ninety-nine  years  from  December  14,  1888,  under  the  mining  title; 
and  claims  the  fee-simple  title  to  one  and  fifty- four  hundredths 
square  leagues  of  land  surrounding  and  including  the  lake,  under 
the  wild-land  title. 

The  proceedings  to  establish  the  mine  and  land  titles  have  been 
specified  with  considerable  detail,  because,  by  reason  of  alleged  de- 
fects therein,  there  subsequently  arose  a  most  bitter,  protracted,  and 
expensive  litigation,  wherein  tfie  company's  right  to  practically  the 
entire  lake  was  challenged  and  well-night  lost.  Reiefence  to  this 
litigation  will  l)e  hereafter  made. 

The  company's  right  to  exploit  the  asphalt  accrued  to  it  under  the 
Hamilton  contract  November  16,  1885,  the  date  of  the  assignment 
by  Hamilton.  But  it  seems  to  have  done  little  or  nothing  in  the  way 
of  mining  asphalt  for  some  years  thereafter. 

The  representatives  of  the  company  filed  a  statement  with  the  De- 
partment of  State,  entitled  "A  statement  of  the  wrongs  done  to  the 
company,"  in  which  they  review  the  history  of  the  company  and  its 
transactions  in  Venezuela.     In  this  statement,  page  9,  they  say : 

TLe  appreciable  shipment  of  asphalt  by  the  company  began  in  1891  with  250 
tonii.  The  qnantity  was  Increased  In  1S1>2  to  1,130  tons,  in  181«  to  1,743  tons, 
in  18!>4  to  7,0.38  tons.  It  fell  in  1895  to  3,025  tons,  but  rose  In  1896  to  5,654 
torn*,  and  preiiaratlous  had  been  made  for  a  much  greater  out[)Ut,  which  reached, 
In  1897.  the  amount  of  11,790  tons,  when  the  company  suddenly  found  Itself 
obliged  to  meet  a  glaring  and  unscrupulous  attack  upon  Its  clear  and  pre- 
Tlonsly  undisputed  rights. 

It  is  necessary  that  this  attack  be  inquired  into,  because  the  com- 
pany alleges  that  after  its  business  became  fairly  prosperous  it  ex- 
cite<l  the  cupidity  of  others;  it  became  the  subject  of  hostile  intrigue 
and  conspiracies,  and  a  propaganda  against  it  was  organized,  in 
which  meml>ers  of  the  Goyemment  of  Venezuela,  at  times  under  cover, 
at  times  openly,  participated;  and  that  these  conspiracies  ha  ye  con- 
tinued through  all  the  subsequent  years,  until  their  final  consumma- 
tion in  the  unjustifiable  seizures  of  the  company's  property  by  the 
Government  on  July  28,  1004,  as  an  incident  to  the  hitter's  suit 
against  the  company. 

THE    "  FELiriDAD  "    CLAIM. 

The  first  attack  above  referred  to  is  evidenced  by  the  following 
facts:  On  January  28,  1807,  four  Venezuelans,  named  Antonio  Cer- 
voni,  Mateo  Guerra  Marcano,  Antonio  Bianchi,  and  Jose  Francisco 
Michelo  (who  are  hereinafter  referred  to  as  Antonio  Cervoni  et  al.), 
residents  of  Guariquen,  in  the  immediate  neighborhood  of  the  asphalt 
lake,  filed  with  the  local  magistrate  of  the  parish  of  Union,  in  which 
the  asphalt  lake  is  located,  a  claim  that  they  had  discoyered  a  mine, 
whereof  they  represented  samples  *'  which  apjxMir  to  contain  asphalt." 
The  magistrate  aforesaid  made  an  entry  of  the  claim,  wherein  it  was 
stated  the  samples  were  taken  from  wild  lands,  free,  open,  and  un- 
cultivated, lying  on  the  Gulf  of  Paria.  The  location  is  more  specif- 
ically, yet  vaguely,  described  as  follows: 

At  the  enHt  of  the  place  kuown  as  Usirina,  near  the  Btreani  known  under  the 
name  of  "  Kl  Mnjagual/*  and  surroiuided  on  all  sides  by  wild  lands  and  cov- 
erlnir  tW)  hwtares.  for  which  the  clnlmants  file  nn  option,  etc.,  •  ♦  •  to 
which  rlnini  the  name  '*Felicidad"  is  given. 
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New  mining  lawj  March  29^  1903. — Between  the  time  that  Gamer 
acquired  his  mining  title  and  the  time  that  Cervoni  et  al.  applied  for 
their  title  to  "  Fehcidad  "  the  mining  law  had  been  changed  by  an 
executive  decree  of  President  Crespo,  March  29,  1893,  and  under  tliis 
later  law  the  mine  and  necessary  land  were  acquired  in  the  one  pro- 
ceeding. The  procedure  was  made  somewhat  more  complicated  and 
more  extended  in  detail  than  by  the  former  law. 

Provisional  title  to  Feliddad.—On  June  22,  1897,  the  president  of 
the  State  granted  Cervoni  et  al.  a  provisional  title  for  two  years,  and 
provisional  possession  was  also  giA^en  them.  The  latter  is  a  pro  forma 
proceeding,  not  known  to  the  former  law,  wherein  a  local  magistrate, 
attended  by  witnesses  and  the  claimants,  goes  to  the  premises  and  de- 
clares that  possession  is  given  to  the  provisional  owner. 

Survey  of  Felicidad. — On  September  12,  1897,  Pedro  Vicente 
Felce,  a  public  surveyor,  made  an  extended  report  of  a  survey  of 
"  Felicidad."  As  a  starting  point  for  his  survey  he  said  he  "  took  one 
of  the  posts  which  mark  the  mining  concessions,  set  up  at  the  corner 
of  a  place  called  the '  lake,'  and  marked  on  the  map  with  the  letter  A," 
and  from  there  he  ran  a  line  to  the  several  corners  of  the  claim; 
the  dimensions  and  directions  of  the  lines  were  stated;  all  of  which 
corners,  he  said,  were  marked  with  posts  of  hard  wood,  70  centimeters 
in  circumference,  with  the  initials  of  the  owners  marked  thereon. 

It  is  to  be  observed  that  the  surveyor  in  this  case  did  not  locate 
or  definitely  establish  the  first  comer  by  any  landmarks  or  other 
definite  location :  it  was  altogether  an  arbitrary  or  artificial  starting 
point,  not  capable  of  any  identification  or  location  beyond  the  fact 
that  he  commenced  at  a  post  set  up  at  some  corner  of  a  place  called 
the  "  lake." 

It  appears  that  no  basic  governmental  surveys  have  ever  been  made 
in  that  country.  The  surveys  are  generally  vague,  indefinite,  and 
uncertain  as  to  boundaries  or  starting  points.  The  best  evidence  of 
location  is  possession. 

To  the  roregoing  description  the  surveyor  adds  the  following: 
The  Felicidad  mine  had  283  hectares  of  area,  with  asphalt  deposits 
on  a  surface  of  an  area  of  70  hectares,  and  "  it  is  situated  on  the  Gulf 
of  Paria  (it  is  several  miles  from  that  gulf),  and  to  the  east  of  the 
place  known  as  Usirina,  near  the  stream  known  under  the  name  of 
El  Majagual.  in  the  jurisdiction  of  the  municipality  of  Union,"  etc., 
"  about  10  kilometers  from  the  village  of  Guariquen,  surrounded  on 
its  four  sides  by  wild  lands,  free  and  open,  and  having  a  swamp  on 
the  south  side  of  the  bed  of  said  mine." 

Definitive  title ^  Noremher  SO,  1897. — Further  proceedings  were  had, 
until  on  November  30.  1807,  President  Crespo  granted  Cervoni  et  al. 
a  definitive  title  for  the  mipe  "  Felicidad,"  giving  the  grantees  the 
right  to  use  and  enjoy  the  same  for  an  indefinite  time,  subject  to  the 
law  of  mines. 

It  is  said  that  the  leader  in  this  attempt  to  establish  title  to  a  part 
of  the  lake  was  Marcano.  a  lawyer  and  a  politician  of  some  promi- 
nence; that  he  proceeded  secretly,  and  the  company  knew  nothing 
of  what  he  was  doinjy  until  he  hail  secured  the  definitive  deed  for 
himself  and  his  associates. 

It  is  evident  he  had  studied  the  record  of  the  Bornnulez  Companv's 
land  and  mining  titles;  that  he  discovered  a  manifest  error  themn. 
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from  the  fact  that  by  all  the  petitions,  surveys,  orders,  and  deeds  the 
property  was  located  20  kilometers  from  Guariquen,  and  180  meters 
above  the  level  of  the  sea ;  while  the  facts  are  the  lake  is  located  only 
10  kilometers  from  Guariquen,  and  the  elevation  above  the  sea  is 
only  4  or  5  meters.  He  and  his  associates  proceeded  to  take  advan- 
tage of  this  mistake.  They  went  onto  the  lake,  and,  as  I  understand 
it,  located  their  claim  on  the  east  or  northeast  side.  They  staked  it 
off,  marked  the  corners  with  posts,  then  had  it  surveyed,  gave  it  the 
distinctive  name  "  Felicidad,  and  took  the  necessary  steps  to  secure 
a  title.  The  record  of  their  title  showed  this  location  to  be  only  10 
kilometers  from  Guariquen,  which,  they  claimed,  described  a  different 
property  from  that  named  in  the  deeds  and  surveys  of  the  Bermudez 
Company. 

But  they  evidently  regarded  the  Hamilton  contract  as  a  .bar  to 
their  operations  or,  at  least,  a  cloud  on  their  title.  If  that  cloud 
could  be  removed,  they  felt  free  to  contest  with  the  Bermudez  Com- 
pany as  to  the  priority  or  validity  of  the  conflicting  land  and  mining 
titles.  Accordmgly  they  made  a  direct  attack  on  the  Hamilton 
contract. 

Petition  for  annulment  of  the  Hamilton  contract. — On  January  3, 
1898,  their  agent  and  attorney.  Doctor  Ayala,  filed  a  petition  with  the 
minister  of  fomento  asking  for  the  annulment  of  the  Hamilton 
concession. 

In  this  petition,  after  reciting  the  terms  of  the  contract,  particular 
attention  was  called  to  the  second  additional  article  of  May  30,  1884, 
wherein  Hamilton  agreed  to  canalize  one  or  more  rivers  in  the  State 
of  Bermudez,  beginning  with  the  Guarapiche;  and  it  was  averred 
that,  in  order  to  perform  the  contract,  the  work  of  canalization  should 
have  been  commenced  within  the  time  specified  and  so  continued  that 
at  the  end  of  the  twenty-five  years  the  work  would  have  been  fully 
oMnpleted. 

But.  it  was  averred,  ten  years  had  passed  and  no  effort  had  been 
made  by  the  company  to  commence  this  work.  A  default,  therefore, 
in  the  performance  ox  one  of  the  important  obligations  of  the  contract 
existed :  and,  h\  the  terms  of  the  contract,  a  default  in  the  perform- 
ance oi  any  of  the  stipulations  therein  contained  at  once  annulled 
the  entire  contract;  wherefore  the  petitioner  prayed  for  an  order 
annulling  the  same. 

EXECUTIVE   DECREE   CANCELING    HAMILTON    CONTRACT. 

On  the  next  day,  January  4,  1898,  without  notice  to  the  company. 
President  Crespo,  through  the  minister  of  fomento,  issued  an  execu- 
tive decree  canceling  the  Hamilton  contract.  It  is  to  be  observed  this 
decree  ignored  the  complaint  of  Doctor  Ayala  that  the  company  was 
in  default  because  of  its  failure  to  canalize  rivers;  the  decree  placed 
the  cancellation  on  entirely  different  grounds.  After  a  brief  recital 
of  the  terms  of  the  contract  the  decree  stated  that  one  of  the  con- 
:  iderations  which  prompted  the  Government  to  grant  so  extraordi- 
nary a  concession  was  the  anticipated  revenues  it  might  receive  from 
the  exportation  of  the  natural  products  of  the  forests;  but  the  Gov- 
ernment h^d  received  no  revenues  from  this  source  because  the  com- 
pany bad  limited  it^  work  to  the  exportation  of  asphalt  ^'  from  the 
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deposit  that  they  own  as  per  concession  obtained  in  conformity  to  the 
ufunin^  laws." 

Such  default,  it  was  said,  on  the  part  of  the  company  and  the 
monopoly  granted  by  the  contract  had  prevented  the  opening  up  and 
the  development  of  the  wealth  of  that  part  of  the  country  to  its  ^reat 
prejudice.  And,  therefore,  by  reason  of  such  default  and  by  virtue 
of  the  ninth  article  of  the  contract,  in  which  it  was  provided  that  a 
default  in  the  performance  of  any  of  the  stipulations  at  once  annulled 
the  entire  contract,  the  same  was  declared  annulled  and  determined, 
"  without  infringing  the  rights  which,  according  to  law,  the  New 
York  and  Bermudtez  Company  may  have  by  virtue  of  mining 
concessions." 

Petition  of  Carlos  Leon  for  revocation  of  decree. — On  April  13, 
1898,  Carlos  Leon,  as  attorney  for  the  Bermudez  company,  filed  with 
the  minister  of  agriculture,  etc.,  a  petition  praying  for  a  revocation 
of  this  decree.  In  this  petition  he  indulged  m  an  extended  argument 
as  to  the  proper  interpretation  of  the  contract  and  as  to  the  rights 
of  the  company  thereunder. 

Opinion  of  attoi^ney-general, — The  minister  of  agriculture,  etc.,  re- 
ferred the  Leon  petition  to  the  attorney-general  of  the  nation,  P. 
Febres  Cordero.  On  May  28,  1898,  this  oflScer  made  an  extended 
report  in  which  he  held  that  the  Executive  decree  of  January  4, 1898, 
was  null  and  void,  for  the  following  reasons: 

The  Government  was  one  of  the  parties  to  the  contract.  Up  to 
the  time  the  latter  was  acted  upon  by  Congress  the  Government  was 
in  the  exercise  of  an  administrative  function ;  but  when  the  contract 
was  approved  by  Congress  that  function  ceased,  and  the  contract 
then  became  binding  in  all  its  parts  upon  both  parties.  And  there- 
after it  was  not  for  either  party,  upon  his  or  its  own  motion,  to  de- 
clare the  contract  terminated  for  an  alleged  default.  Such  a  con- 
clusion was  for  judicial  determination  in  a  court  of  competent  juris- 
diction, after  a  luU  hearing  from  both  parties.  Therefore,  the  action 
of  the  Executive  in  this  instance  was  not  only  arbitrary,  but  of  no 
judicial  value,  and  ought  to  be  revoked. 

Reference  to  hiqh  Federal  court, — The  minister  of  agriculture  then 
referred  the  petition  and  all  the  documents  pertaining  to  the  subject 
to  the  high  Federal  court  for  its  opinion.  But  the  court  refused  to 
consider  the  matter  on  the  ground  it  had  no  jurisdiction,  except  where 
a  suit  was  brought. 

DECRKE  OF  HIGH  FEDERAL  COURT  REVOKING  EXECl'TIVE  DECREE. 

The  Bermudez  company  then  brought  suit  in  the  high  Federal 
court  of  Venezuela,  praying  for  a  judgment  setting  aside  the  decree 
of  annulment.  On  August  23,  1898,  the  court  rendered  a  decision, 
declaring  the  Executive  decree  aforesaid  null  and  void  for  substan- 
tially the  same  reasons  as  previously  given  by  the  attorney-general. 
The  court  was  careful  to  say  that  the  only  question  upon  which  it 
passed  judgment  was  the  single  question  whether  the  National  Execu- 
tive had  the  power  to  declare  the  contract  canceled.  It  expressed  no 
opinion  as  to  whether  the  right  of  cancellation  existed,  if  the  (][uestion 
was  submitted  for  judicial  determination;  and  it  left  the  parties  ^^  all 
rights  which  they  have,  or  think  they  have,  to  bring  action  in  legal 
form  before  the  proper  tribunal." 
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DISSENTING   OPINION. 

Nine  judges  concurred  in  the  foregoing  decision;  three  judges 
dissented  and  filed  a  dissenting  opinion.  In  the  latter  opinion  me 
dissenting  judges  held  that  one  of  the  parties  to  a  contract,  in  case 
of  a  default  by  the  other  party,  had  the  right  to  either  demand  per- 
formance or  to  declare  a  rescission  of  the  contract.  And  the  Execu- 
tive decree  in  question  amounted  to  no  more  than  a  declaration  on  the 
part  of  the  Government  that  there  had  been  a  default,  for  which. 
It  gave  notice,  it  elected  to  declare  the  contract  forfeited,  leaving  to 
boSi  parties  the  privilege  of  asserting  their  respective  rights  by 
appropriate  legal  procedure. 

THE  "  VENEZUE1^\  "  CLAIM. 

In  the  meantime  another  attack  was  made  upon  the  company  in 
another  direction.  Stimulated^  no  doubt,  by  tne  apparent  success 
which  the  claimants  to  "  Felicidad  "  had  achieved  in  establishing  a 
title  to  a  part  of  the  asphalt  lake,  and,  possibly,  acting  in  a  combina- 
tion with  them,  another  party  of  Venezuelans  also  laid  claim  to  a 
different  part  of  the  lake,  which  they  denounced  as  an  asphalt  mine 
discovered  bj^  them,  and  which  they  named  "'  Venezuela." 

These  parties  were  Eduardo  Capecchi,  Julio  Figuera,  and  Antonio 
Vincentelli  Santelli.  In  February,  1898,  they  commenced  proceed- 
ings under  the  mining  law,  before  the  local  authorities  of  the  State, 
and  laid  claim  to  what  may  be  termed  the  northwest  part  of  the  lake. 
The  local  magistrate  made  entry  on  his  records  that  the  parties  last 
aforesaid,  as  the  result  of  certain  explorations  made  by  them,  had 
discovered  this  mine,  the  boundaries  of  which  were  described  as 
follows : 

North  and  west,  forests;  south,  the  concessions  owned  by  the  New  York  and 
Bennadez  Company;  and  east,  the  mine  called  *'  Felicidad,"  owned  by  General 
Antonio  Blanchi  et  al. 

Protest  of  Camer. — On  April  6,  1898,  Mr.  Garner,  as  secretary  of 
the  Bermudez  Company,  filed  with  the  civil  chief  of  the  district  a 
protest  against  the  claim  of  these  parties,  because  it  was  located 
within  the  boundaries  of  the  property  of  the  company,  to  which  it 
had  title,  including  4,800  hectares  of  land,  acquired  by  deeds  from 
die  Government,  dated,  respectively,  December  7  and  December  14, 
1888,  both  of  which  were  registered  in  the  district.  In  conformity 
to  article  45,  Title  IV  of  the  Mining  Code,  he  ^ve  notice  of  the 
foregoing  facts  and  protested  against  any  intrusion  upon  the  corn- 
pan  v^s  property. 

^y'enezuela  survey. ^^ — On  September  1,  1899,  a  survey  of  the 
**  Venezuela  "  mine  is  reported,  m  which  a  description  of  the  mine  is 
given,  bv  metes  and  bounds,  beginning  at  a  tall  post  at  the  northwest 
angle  oi  the  claim.  The  surveyor  emphasizes  the  fact  that  the  lines 
he  ran  separated  the  "  Venezuela  "  mine  from  that  of  the  Bermudez 
Company,  and  that  the  former  was  located  about  10  kilometers  from 
Guanquen. 

Petition  for  definitive  deed. — On  May  7,  1900,  these  claimants 
petitioned  the  minister  of  fomento  for  a  definitive  deed  to  ^^  Vene- 
zuela^^ but,  for  some  reason,  no  action  was  taken  thereon.    Appar- 
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ently  the  parties  abandoned  this  petition  because  of  some  defect  in 
their  preliminary  proceedings.  Tney  retraced  their  steps,  by  goin^ 
back  to  the  State  authorities  and  obtaining  a  new  order  for  provi- 
sional possession,  then  prosecuted  the  preliminary  proceedings  anew 
up  to  the  point  of  again  petitioning  for  a  definitive  deed  on  October 
24,  1900. 

Second  petition  for  definitive  deed  to  ^''Venezuelcu^'* — On  the  date 
last  aforesaid  one  of  the  claimants,  Julio  Figuera,  filed  with  the 
minister  of  fomento  a  long  and  argumentative  petition  in  which  he 
referred  to  the  protests  of  tne  Bermudez  Company,  alleged  the  uncon- 
stitutionality of  the  Hamilton  contract,  and  assertea  that  at  best 
it  could  only  be  considered  a  license  for  exploration,  and  that  the 
Bermudez  Companv  evidently  so  construed  it,  because  it  had  after- 
wards applied  for  both  land  and  mining  titles,  thereby  recognizing 
the  suj^remacy  of  the  land  and  mining  laws. 

He  finlher  called  attention  to  the  lact  that  the  company,  by  its 
titles,  had  located  its  mine  at  a  distance  of  20  kilometers  from  Uie 
village  of  (iuariquen  and  at  180  meters  above  sea  level,  while  the 
"  Venezuela  ''  mine  was  only  10  kilometers  from  the  aforesaid  village 
and  was  but  5  meters  above  the  level  of  the  sea ;  therefore  the  latter 
could  not  be  within  the  boundaries  of  the  Bermudez  Company's 
mine;  besides,  the  title  of  the  latter  expi-essed  no  boundaries  wnereby 
its  mine  could  1x3  located,  therein  lacking  an  essential  element  in  all 
real  estate  titles.  No  action  was  taken  on  this  petition,  but  about 
this  time  a  new  factor  entered  into  the  controversy,  aiid  for  some 
time  thereafter  the  contest  was  very  wann  and  exciting. 

Asphalt  Company  of  America  and  National  Asphalt  Company. — 
The  Asphalt  Company  of  America  was  organized  under  the  law's  of 
New  tlersey  on  Jime  28,  1899.  The  National  Asphalt  Company  was 
organized  in  the  aforesaid  State  on  May  3,  1900.  These  two  com- 
panies were  in  some  way  merged  togetlier,  and  therein  was  united 
the  control  of  all  the  principal  sources  of  asphalt  production.  They 
also  included  within  their  control  a  number  of  subordinate  com- 
panies engaged  in  the  busine^ss  of  paving  streets  with  asphalt. 

Warner  d&  Qvinlan^s  purch/i.se  of  "'Feb'cidad,^'^ — Messrs.  Warner 
&  Quinlan,  of  Syracuse,  N.  Y.,  were  paving  contractors  and  large 
consumers  of  asphalt.  Their  supply  of  the  product  was  cut  off,  or 
else  they  had  to  compete  in  their  business  with  a  company  whidi 
largely  controlled  the  asphalt  production  of  the  world.  They  there- 
fore looked  around  for  an  independent  supply  of  the  raw  product. 

They  sent  their  agent,  Mr.  Sullivan,  to  Venezuela.  H^  came  in 
contact  with  the  owners  or  promoters  of  "  Felicidad."  He  is  said 
to  have  made  a  careful  examination  of  their  title,  and  also  of  the 
titles  of  the  Bermudez  Company.  He  submitted  the  same  to  emi- 
nent legal  counsel  in  Venezuela  and,  doubtless,  in  the  Unit^  States. 
He  was  advised  that  by  reason  of  the  inherent  defects  in  the  Ber- 
mudez Company's  titles  it  could  not  assert  or  maintain  a  claim  to 
that  part  of  the  lake  called  "  Felicidad,"  to  which  the  title  of  Anto- 
nio Cervoni  et  al.  was  prior  and  paramount.  He  therefore  bought 
the  mine  "  Felicidad  "  for  his  principals,  on  Mav  25,  1900,  and  paid 
$40,000  cash  therefor. 

Consfm/jtion  of  deed  to  Warner  cfe  Quinism, — It  has  been  said  the 
deed  to  Warner  &  Quinlan  was  in  effect  only  a  quitclaim.  In  a  brief 
filed  by  the  attorneys  of  the  Bermudez  Company  in  the  Department 
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of  State,  dated  February  19, 1901,  page  15,  the  following  statement  is 
made : 

This  deed  shows  that  the  purchasers  were  fully  aware  of  the  defects  hi  the 
title. to  the  mine  (Felicidad),  and  had  full  Information  of  the  rights  of  the  New 
York  and  Bermudez  Company,  the  grantors  expressly  freeing  themselves  from 
any  Uability  by  reason  of  the  existence  of  such  rights. 

On  page  34  of  the  same  brief  the  further  statement  is  made : 

♦  ♦  ♦  Certain  American  citizens,  seizing  the  opi)ortunlty  for  a  venture, 
bought  the  disputed  title,  after  full  warning  of  the  circumstances  and  in  the 
face  of  a  clause  which  the  natives,  holders  of  the  title.  Inserted  in  the  body  of 
the  bill  of  sale  to  the  effect  that  the  title  (not  the  lands)  was  sold  without  any 
representations  and  tcithout  any  guaranties  whatsoever. 

Accepting  the  translation  of  this  deed  to  be  correct,  as  given  by 
the  Bermudez  Company,  in  a  volume  filed  in  the  Department  of 
State  entitled  ''  Iliffh  Federal  Court— Warner  &  Quinlan  r.  N.  Y. 
and  Bermudez  Co.,  page  86, 1  think  the  foregoing  construction  of  the 
deed  is  hardlv  correct.  After  reciting  that  the  title  of  the  grantors 
was  derived  from  the  Government  by  the  deed  of  November  30,  1897, 
duly  registered,  etc.,  and  "  all  the  formalities  and  requirements  im- 
posed by  the  Code  of  Mines  having  been  previously  fulfilled,"  the 
deed  goes  on  to  say : 

The  said  mine  and  land  are  free  from  inciinibninces,  ♦  ♦  •  and,  in 
respect  to  the  guaranty,  I  pletlge  myself  that  the  deed  above  mentioned  Is  the 
only  deecl  granted  for  the  "  Felicidad  "  mine  by  the  National  (Government,  in 
conformity  with  the  Code  of  Mines.  ♦  ♦  ♦  Moreover,  I  grant  and  transfer 
to  the  purchasers,  without  any  responsibility  on  the  part  of  the  vendors^  all 
ciitises  of  action  which  may  exist  to  my  principals  for  demanding  the  guaranty 
of  title  for  which  there  may  be  need. 

The  deed,  therefore,  contained  an  express  warranty  against  incum- 
brances; that  the  title  conveyed  was  acquired  in  conformity  to  law, 
and  that  it  was  the  only  legal  title  ever  granted  by  the  Government 
for  the  mine  in  question.  These  warranties,  representations,  or 
pledges  came  very  near  making  the  deed  one  of  warranty.  Certain 
rights  of  action  for  the  defense  of  the  title  were  assigned :  as  to  them, 
the  grantors  accepted  no  responsibility. 

This  question  is  not  a  very  material  one  at  the  present  time.  It 
arises  in  the  consideration  of  only  one  phase  of  what  has  been  de- 
nounced as  a  conspiracy,  and  is  only  illustrative,  in  part,  of  the  rela- 
tion of  Warner  &  Quinlan  to  the  controversy. 

In  the  meantime  the  representatives  of  the  Bermudez  (.^ompany 
were  not  idle.  They  filed  with  the  minister  of  fomento  protest  after 
protest,  vigorously  asserting  their  company's  title  to  all  of  the  lake, 
and  protesting  against  titles  being  granted  to  other  parties  in  conflict 
therewith. 

Second  protest  of  the  Bermudez  Company, — On  March  31,  1900, 
Mr.  Gamer  addressed  a  communication  to  the  minister  of  fomento,  in 
which  he  said  he  was  informed  that  Patrick  Sullivan,  accompanied 
by  a  surveyor,  had  been  on  the  property  of  the  company,  and  had 
made  explorations  on  the  same,  with  the  evident  purpose  of  making 
a  denunciation  thereon.  He  recited  the  decree  of  the  high  Federal 
court  of  August  23,  1898,  supra,  whereby,  he  asserted,  the  validity 
of  the  Hamflton  contract  was  upheld;  and  he  asked  that  the  local 
authorities  be  warned  against  these  threatened  trespasses. 

3650S— S.  Doc.  413. 60-1 12 
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Third  protest. — On  April  3,  1900,  Andrew  J.  Vigas,  as  an  attorney 
for  the  Bermudez  Company,  presented  a  memorifu  to  Uie  Presid«it 
and  his  ministers.  He  summarized  the  work  of  the  ctunpaoy,  the 
large  industry  it  had  established,  the  revenues  it  had  paid  the  Gov- 
ernment, and  added  that,  after  seventeen  years  of  peaceable  pos- 
session, other  people,  both  natives  and  foreigners,  were  disposed  to 
trespass  on  the  company's  ri^ts.  He  called  special  attention  to 
Warner  &  Quinlan,  who  were  deceiving  the  local  authorities  by 
falsely  representing  they  were  authorized  by  the  national  Executive 
to  intrude  upon  the  company's  property  for  the  purpose  of  explo- 
ration. 

Fourth  m-otest. — On  April  2fi,  1900,  Vigas  filed  another  protest 
.substantially  to  the  same  effect  as  the  previous  one,  in  which  be  also 
said  that  by  reason  of  the  company's  labor  and  investment  of  capita! 
it  had  made — 

Reiflons  hitherto  uiikuowu,  uultibalilted,  and  Impenetrable  to  the  human  foot 
now  open  to  active  commerce,  etc. 

Fifth  protest. — On  July  17.  1900,  Mr.  Gamer  addressed  the  minis- 
ter of  fomento,  and  referred  to  the  company's  land  and  mining  title, 
stating  that  the  minister  had  granted  a  deed  for  the  "  Felicidad  " 
mine,  and  a  claim  had  been  made  for  a  like  deed  to  the  "  Venezuela  " 
mine;  that  both  mines  were  within  the  boundaries  of  the  lands  and 
mine  of  the  Bermudez  Company,  wherefore  the  deeds  to  *'  Felici- 
dad "  and  "  Venezuela  '"  coula  have  no  effect;  and  he  asked  the  min- 
ister to  so  declare. 

It  is  to  be  observed  that  in  some  of  these  protests  there  is  no  ref- 
erence made  to  the  Hamilton  contract;  in  others  there  is  only  inci- 
dental reference  thereto.  Apparently  it  was  not  asserted  or  relied 
upon  as  a  bar  to  the  location  of  mining  rights  within  the  territory 
covered  by  it.  The  protests  are  largely,  if  not  entirely,  based  on  the 
theory  that  the  Bermudez  Company's  land  and  mining  titles  were 
prior  in  point  of  time,  and  therefore  had  precedence  over  any  subse- 
quent adverse  location  within  the  boundaries  prescribed  by  those 
titles. 

Therefore  the  question  more  directly  pressed  upon  the  minister  of 
fomento  was  whether  or  not  the  mines  called  "  Felicidad "  and 
"  Venezuela  "  intruded  upon  the  property  previously  conveyed  to  the 
company  by  its  aforesaid  titles, 

Castro''!'  revolution. — In  the  year  1899  Cipriano  Castro  had  suc- 
cessfully led  a  revolution  against  the  constitutional  authorities  of  the 
Government.  He  assumed  executive  power  under  the  name  of  the 
supreme  civil  chief.  He  appointed  an  entirely  new  body  of  min- 
isters and  officers.  The  aforesaid  controversy  between  two  sets  of 
Americans — the  Bermudez  Company  on  one  side,  Warner  St  Quin- 
lan on  the  other,  the  latter  supported  by  the  native  claimants  to 
"  Venezuela  "—came  to  the  attention  of  the  new  Government, 

The  question  at  issue  being  largely  limited  to  one  of  conflicting 
boundaries,  the  minister  of  fomento  naturally  thought  the  best  thing 
to  do  was  to  order  a  new  survey  by  an  independent  and  impartiu 
surveyor. 

Order  for  new  survey. — Accordingly,  on  July  23, 1900,  the  minister 
entered  an  order,  in  which  he  recited  the  last  protest  of  Camer,  and 
ordered  that  Thomas  C.  Llamoza  be  appointed^  technical  inspector  of 
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mines  pro  tempore;  that  he  repair  to  the  location  of  the  disputed 
mines;  that  he  examine  all  the  documents  and  charts  in  the  min- 
istry ;  that  he  then  make  a  topographical  map  showing  the  true  loca- 
tion of  the  mines ;  and  that  he  make  a  full  report  on  the  matter. 

DECREE  OF  MINISTER  OF  FOMENTO COMPANY  HAD  PERFORMED  HAMILTON 

CONTRACT. 

On  July  23,  1900,  pending  the  controversy  going  on  between  the 
respective  parties  as  to  the  location  and  extent  of  the  concessions  or 
grants  to  the  Bernuidez  Company,  evidenced  by  its  land  and  mining 
titles,  the  minister  of  fomento  gave  the  company^  at  the  request 
and  on  the  petition  of  Mr.  Carner,  a  certificate,  wherein  it  was  recited 
that  the  Bermudez  Company  had,  up  to  date,  fulfilled  all  of  its  obli- 
gations imposed  upon  it  by  the  Hamilton  contract  of  September  15, 
1883,  and  the  additional  article  of  October  19,  1883,  which  had  been 
approved  by  the  Federal  Congress  June  5, 1884,  and  confirmed  by  the 
high  federal  court  on  August  23,  1898. 

And,  he  said,  bearing  m  mind  that  the  aforesaid  contract,  in  its 
second  article,  gave  the  Bermudez  Company  the  right  to  exploit  the 
asphalt  of  the  State  of  Bermudez,  and  by  the  eighth  article  the  Gov- 
ernment agreed  to  not  grant  equal  concessions  in  the  same  State  to 
any  other  person,  the  supreme  civil  chief  of  the  Republic  had  re- 
solved : 

1.  That  the  said  company  nia3*  exercise  each  and  every  of  the  rljjhts  granted 
to  it  under  the  said  contract  in  the  mnnner  and  under  tlie  terms  set  out  in  the 
■Aid  contract,  and  at  any  time  whatever  within  the  term  provided  in  article  8; 
and. 

2.  That  the  New  York  and  Bermudez  Company  has  the  riglit  of  preference  in 
every  ca«e  of  denunciation  of  asphalt  mines  or  wild  lands  which  constitute  or 
are  In  the  limits  of  the  concessi<m,  on  having  previously  complied  with  the 
requirements  of  the  resjiectlve  laws  on  the  suhject. 

For  the  national  Executive: 

v.  T.   VlIXIOAS  PULIDO. 

Llamozas  map. — On  Auffust  22,  1900,  Llamoza  made  a  report  to 
the  minister,  and  submitted  a  map,  which  he  said  was  drawn  with 
great  exactitude,  and  showed  all  the  facts  relating  to  the  subject. 

SuUivarC 8  protest, — Mr.  Sullivan,  the  agent  of  Warner  &  Quinlan, 
objected  to  Llamoza 's  report  and  survey.  On  August  25,  1900,  he 
filed  with  the  minister  of  fomento  a  vigorous  protest,  in  which  he 
said  a  new  survey  was  unnecessary,  because  the  archives  of  the  min- 
istry furnished  all  needed  information;  that  he  objected  to  Llamoza's 
survey  because  it  was  made  without  giving  a  hearing  to  both  parties 
to  the  controversy;  in  fact,  it  was  made  under  the  direct  supervision 
of  the  Bermudez  Company,  and,  finally,  he  said  he  would  not  accept 
any  report  made  by  Llamoza  which  was  contrary  to  the  plan  sub- 
mitted by  him  (Sullivan). 

Order  appointing  a  hoard  of  surveyorn, — The  minister  of  fomento 
on  September  6,  1900,  made  another  order,  in  which  he  recited  the 
Sullivan  protest,  and  said  the  supreme  civil  chief  (Castro)  had 
ordered  that  a  new  plan  of  the  two  mining  concessions — Bermudez 
Company's  and  "  Felicidad "' — be  made;  that  the  Government  ap- 
fjoint  one  engineer  and  each  of  the  other  two  parties  appoint  one, 
and  to  these  three  engineers  so  appointed  there  be  delivered  all  the 
documents,  etc. 
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earner's  objection.-— ^.t.  Camer,  in  his  previous  protests,  had  not 
pressed  the  Hamilton  contract  as  a  bar  to  Warner  &  Quinlan'3  claim. 
His  contention  before  the  minister  had  been  tJiat  the  latter  claim  was 
located  within  the  boundaries  of  the  lands  and  mine  of  the  company 
panted  to  it  by  its  aforesaid  land  and  mining  titles. 

Carrier's  protest  against  order. — But  on  September  7, 1900,  he  filed 
with  the  minister  a  protest  against  the  order  appointine  the  com- 
mission or  board  of  engineers.  He  objected  to  the  order  Mcauae  to 
agree  thereto  might  be  construed  as  a  recognition  of  the  right  of  the 
claimants  to  "  I^licidad  "  and  "  Venezuela  "  to  locate  mines  in  the 
State  of  Bermudez,  which,  in  turn,  might  have  the  effect  of  a  renun- 
ciation or  waiver  on  the  part  of  the  company  of  its  exclusive  right 
in  that  territory  under  the  Hamilton  contract,  Bnt,  if  tJie  minister 
insisted  on  the  company  naming  an  engineer,  he  would  do  so,  re9er\"- 
ing,  however,  all  the  rights  of  the  company,  including  the  right  to 
petition  the  high  federal  court  to  set  the  order  aside.  Under  these 
conditions  he  named  Dr.  German  Jiminez  as  the  engineer  selected  by 
his  company,  ■ 

Report  0}  engiiu'ers. — Dr.  Luis  Julio  Blanco,  the  engineer  selected 
by  the  (Jovernment,  made  a  report  to  the  minister  on  November  6, 
1900,  in  which  he  said,  in  obedience  to  Ihe  foregoing  order,  the  three 
engineei-s  selected  as  aforesaid  went  to  the  location  in  dispute  and 
the  other  two  engineers  made  surveys  under  his  inspection. 

These  engineei-s  took  as  their  startmg  point  the  southeast  corner  of 
a  church  in  Guariqiien,  and  ran  a  line  along  the  roadway  from  the 
point  aforesaid  to  the  lake,  and  made  such  further  surveys  as  were 
deemed  neccssaiy  in  order  to  locate  the  respective  mines.  Doctor 
Blanco  said  when  these  engineers  had  finished  it  was  found  their 
surveys  were  substantially  the  same,  and  he  approved  them  both. 

Tehar's  survey.— T)(KioT  Tebar,  the  engineer  selected  by  AVarner  & 
Quinlan,  filed  a  map  or  survey,  but  no  written  report,  which  map 
showed  the  asphalt  lake;  it  also  showed  that  the  "  Felicidad  "  claim 
was  located  on  the  easterly  or  northeasterly  side  of  the  lake:  also 
the  location  of  the  "  Venezuela  "  claim  was  indicated  as  being  on  the 
northwesterly  side.  The  two  claims  togetlier  took  up  more  than 
the  north  half  of  the  lake,  and  the  northerly  line  of  each  of  them  was 
shown  to  l>e  10  kilometers  fn>m  Guariquen.  The  mining  operations 
of  the  Bermudez  Company  were  also  indicated  »s  located  on  the 
extreme  south  side  of  the  lake. 

It  should  be  noted  the  i-ecord  shows  that  when  the  Bermudez  Com- 
pany commenced  work  at  the  lake  it  did  so  on  the  north  side,  toward 
the  village  of  Gunriquen.  the  latter  place  being  northwest  on  the 
Guariquen  River,  to  which  place  the  comi)any  transported  asphalt 
by  means  of  pack  mules  ur  ilonkeys  and  shipped  the  same  by  vessel 
on  the  Guariquen  River. 

Subsequently  the  company  removed  its  mining  operations  to  the 
Mouth  «de  of  the  lake.  From  this  place  it  constructed  a  railroad, 
f^onie  6  miles  in  length,  running  southwest  to  a  point  on  the  Guanoco 
River,  where  it  constructed  wharves,  warehouses,  etc.  At  this  last- 
named  place,  now  called  Guanoco,  it  loaded  its  asphalt  into  vessels; 
the  latter  passed  south  down  the  Guanoco  River  to  the  San  Juan 
River,  then  east  on  the  last-named  river  to  Ihe  Gulf  of  Paria. 

Therefore,  when  these  last  surveys  were  made  the  company  had 
long  since  abandoned  mining  operations  on  the  north  side  of  the 
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lake  and  was  not  then,  and  for  many  years  prior  thereto  had  not 
been,  in  the  actual  or  open  possession  oi  the  particular  parts  of  the 
lake  covered  by  the  claims  called  "  Felicidad "  and  "  Venezuela." 
And,  taking  into  consideration  that  the  area  of  the  lake  was  from 
1,000  to  1,400  acres,  it  is  ai)parent  the  works  of  the  company  were 
some  distance  from  the  location  of  the  aforesaid  claims. 

SulVivan^s  petition. — On  November  7,  1900,  the  next  day  after  the 
report  of  Doctor  Blanco  was  filed,  Mr.  Sullivan,  agent  for  Warner 
&  Quinlan,  filed  a  petition  with  the  minister  of  fomento,  wherein  he 
recited  the  controversy  between  his  principals  and  the  Bermudez 
Company.  It  was  a  long  argument  ag^ainst  the  claims  of  the  last- 
named  company,  and  was  to  the  following  effect:  The  report  of  the 
engineers  snowed  that,  by  the  company's  land  and  mining  titles,  its 
property  was  located  20  kilometers  from  the  village  of  SuariqueiL 
while  the  "  Felicidad  "  mine  was  located  only  10  Kilometers  there- 
from ;  therefore  there  could  be  no  confusion  as  to  boundaries,  and  the 
claim  that  the  "  Felicidad  "  was  within  the  boundaries  of  the  Ber- 
mudez Company's  mine  was  without  foundation. 

The  right  to  a  mine,  he  said,  must  be  established  by  the  title,  and 
in  this  case  there  could  be  no  conflict  of  titles,  because  the  locations 
therein  given  were  different,  and  this  difference  was  confirmed  by 
the  surveys  just  made  under  the  direction  of  the  minister.  It  was 
true  the  Bermudez  Company  was  working  in  a  j>art  of  the  lake,  but 
this  operation  was  only  11  kilometers  from  Guariquen;  therefore  the 
company  was  working  a  deposit  to  which  it  had  no  title.  By  what 
right,  he  asked,  did  the  Bermudez  Company  disturb  the  owners  of 
*'  Felicidad  "  in  their  possession  ?  It  had  been  shown  the  company 
had  no  title  thereto.  It  could  not  be  the  right  of  occupation,  because 
the  company  did  not  occupy  that  part  of  the  lake ;  its  occupation  was 
at  Guanoco;  it  never  occupied  or  possessed  "Felicidad." 

He  further  said  the  Hamilton  contract  could  not  be  asserted  as 
excluding  the  owners  of  "  Felicidad,''  because  that  contract  was  not 
only  unconstitutional  and  contrary  to  the  letter  and  spirit  of  the 
general  laws  of  the  country,  but  it  was  an  attempt  to  create  a  monop- 
oly, which  was  a  hindrance  to  the  development  of  a  rich  and  pro- 
ductive country.  He  therefore  asked  the  Government  to  put  a  stop 
to  such  unfounded  pretensions  as  were  advanced  by  the  company. 

Petition  of  the  company, — On  November  9,  1900,  the  Bermudez 
Company,  by  Carlos  Leon,  its  attorney,  also  petitioned  the  minister 
of  fomento,  and  submitted  therewith  a  report  of  German  Jiminez, 
the  surveyor  appointed  by  the  company  as  a  member  of  the  afore- 
said commission,  from  which  it  clearly  appeared  the  "  Felicidad  •' 
claim  was  an  intrusion  upon  the  rights  of  the  company  acquired  by 
it  under  its  land  and  mining  titles;  and  he  asked  the  minister  to  so 
decide. 

Report  of  German  Jiminez, — German  Jiminez,  the  engineer  named 
by  the  company  as  a  member  of  the  commission  of  surveyors,  made  a 
very  lengtnv  report,  bearing  date  November  7,  1900.  This  report 
disclosed  what  is  perhaps  the  strongest  if  not  the  only  defense  the 
companycan  make  of  its  claim  to  the  lake  under  its  land  and  mining 
titles.     The  report  was,  in  substance,  as  follows : 

According  to  the  official  map  of  the  Bermudez  Company's  survey 
(the  Mombello  map  of  1888),  the  boundaries  of  its  property  were 
straight  lines,  at  right  angles,  running  east  and  west  and  north  and 
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south.  The  location  of  any  one  of  these  lines  was  sufficient  to  estab- 
lish the  boundaries  of  the  company's  concession.  Hence,  he  said,  he 
confined  himself  to  the  location  of  the  north  boundary  line,  as  shown 
on  the  Mombello  map. 

According  to  the  aforesaid  map  the  northern  boundary  line  ran 
east  and  west  through  a  house  or  "rancho;"  the  line  extended  4 
kilometers  eastward  and  2  kilometers  westward,  thereby  determining 
the  two  extremities  of  the  line. 

In  the  company's  petition  of  October  8,  1888,  presented  to  the 
president  of  the  State  of  Bermudez,  praying  for  provisional  title  to 
wild  lands  to  be  used  in  connection  with  its  proposed  mine,  it  was 
stated  that  the  mine  was  located  on  a  road  built  by  the  company, 

twenty  kilometers  toward  the  southeast  from  the  town  of  Guarlqaen  to  a  bouse 
owned  by  the  comimny.  standing  on  this  road  and  situated  on  a  nmaJl  eminetice 
before  arriving  at  a  wooden  bridge  whieh  leads  to  the  surface  of  the  asphalt 
deposit. 

The  house,  then,  which  stood  at  the  end  of  the  road  from  Guariquen 
was  located  on  the  northern  boundary  of  the  survey.  After  a  careful 
examination  the  commission  found  on  the  north  side  of  the  lake  a 
'•  rancho,"  standing  exactly  east  and  west,  upon  a  small  hill  or  emi- 
nence just  before  reaching  the  ruins  of  a  wooden  bridge  which  led  to 
the  surface  of  the  asphalt  deposit.  If  doubt  existed  as  to  the  identity 
of  this  house  with  the  one  to  which  Mombello  referred  in  his  survev, 
then,  assuming  the  latter  house  had  disappeared,  the  other  conditions 
specified  in  j:he  petition  still  existed,  viz,  the  small  eminence  and 
the  bridge. 

^  At  the  place  in  question  there  was  found  a  small  eminence  and  the 
ruins  of  a  bridge  leading  to  the  asphalt  lake.  Southeast  of  Guari- 
quen and  beyond  the  remains  of  the  bridge  there  were  no  hills — onlv 
a  plain  of  asphalt,  the  only  one  in  the  neighborhood — and  beyond, 
mangrove  trees  and  swamps;  this,  therefore,  was  the  only  place 
which  filled  the  conditions  specified  in  the  Mombello  survey.  It  was 
also  known  that  when  the  company  commenced  its  operations  it  did 
so  on  the  northern  side  of  the  lake  and  transported  its  exploited 
material  to  Guariquen;  for  which  purpose  it  built  a  bridge  to  the 
lake,  the  ruins  of  which  still  remain. 

Therefore  Mombello,  in  his  map,  made  an  error  in  locating  the 
northern  boundary  line  of  this  survey  at  the  distance;  of  20  kilometers 
from  Guariquen.  But  the  location  of  this  line  was  established  by 
fixed  monuments,  which  remain,,  and  Mom  hello's  error  was  an  imma- 
terial detail.  It  was  not  to  be  presumed  the  Government  intended 
by  its  definitive  deed  to  the  company  to  locate  the  asphalt  deposit 
therein  described  20  kilometers  from  Guariquen,  where  there  were 
neither  "  ranchos,"  nor  hills,  nor  asphalt — nothing  but  mangrove 
trees.  If  there  were  various  lakes  of  asphalt  in  that  neighbornood, 
it  might  be  a  question  which  one  belonged  to  the  company,  but  there 
was  only  one  lake,  land  good  faith  removed  the  question  of  its  identity 
with  the  one  described  by  Mombello  beyond  discussion. 

Sid'fh  protest  hi/  (Uinier. — On  November  10,  1000,  Mr.  Carner  filed 
with  the  minister  another  protest  against  the  claim  nuide  for  de- 
finitive title  to  '*  Venezuela,"  in  which  he  recited  substantially  the 
grounds  for  his  protest  set  forth  in  his  previous  petitions  and 
piotests. 

Third  petition  for  derd  to  **  Veiu'suehf." — On  November  14,  1900, 
Julio  Fimwrii,  as  the  atton ^-^^  the  claimants  to  *'  Venezuela,'^ 
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a^in  petitioned  the  minister  of  foniento  for  a  definitive  deed  to  the 
mine  "  Venezuela." 

In  this  petition  he  discussed  at  length  the  economic  aspects  of  the 
question  before  the  minister  for  his  decision.  The  three  asphalt 
mines  in  controversy  formed  a  lake  which  was  the  largest  in  the 
world;  it  was  sufficient  to  engage  the  activities  of  the  three  com- 
panies. 

The  Bermudez  Company  was  operating  on  only  a  small  part  of  the 
lake,  and  opposed  exploitation  on  a  larger  scale  for  the  sole  purpose 
of  preventmg  competition.  In  the  company's  own  interest,  it  de- 
manded that  Venezuela  should  prevent  the  further  development  of  this 
important  industry.  The  Republic  was  interested  in  the  development 
of  its  natural  resources,  the  fountains  of  its  prosperity,  and  private 
interests,  however  legitimate,  should  give  way  to  the  public  interest. 

The  Bermudez  Company's  titles  were  defective;  the  boundaries 
thereof  were  not  set  forth;  neither  the  mine  nor  the  land  had  any 
specific  name.    Article  1882  of  the  Civil  Code  provided: 

Every  deed,  which  must  be  rej^Istered,  shall  declare  the  property  to  which  it 
appUes.  its  boundaries,  its  8i)ec*itio  name  when  It  has  any,  its  State,  province, 
district,  ranton.  or  parish,  and  other  circunistanees  whk-l*  may  serve  to 
identify  it. 

And  article  1885  of  the  same  code  provided : 

Any  deed  wliich  has  l)een  registereii.  in  whicli  the  formalities  establisiied 
by  the  two  preceding  articles  are  not  fulfilled,  sliall  have  no  effect  against  third 
pemms  in  respect  to  the  part  on  which  the  omission  may  occur. 

In  the  case  of  the  mine  exploited  by  the  Bermudez  C^ompany  there 
was  an  absolute  lack  of  certainty  concerning  the  land  which  formed 
the  subject  of  the  deed.  The  mine  operated  oy  that  company  was  not 
the  one  specified  in  its  deeds,  because  the  former  was  about  12  kilo- 
meters distant  from  (iuariquen,  and  the  deeds  called  for  a  mine  20 
kilometers  distant  therefrom.  He  renewed  his  prayer  for  a  defini- 
tive deed. 

EXIXITIVE    DECRKE    CONFIKMINCl    TITLES    TO    ''  FELICIDAI)  ""    AND    "  VENE- 
ZUELA.'' 

MihiHter  eonfif^ts  title  to  "  Felicidad ''  and  grants  titU  to  "  Vene- 
zu4;lar — On  December  10,  1900,  the  minister  of  fomento,  by  the 
'•  director  of  territorial  wealth,"  the  head  of  a  bureau  in  the  depart- 
ment of  fomento,  made  a  decree  deciding  the  controvei*sy.  lie  recited 
the  petition  of  Carner,  July  17,  1900,  objecting  to  the  claims  of 
-  Felicidad ''  and  '*  Venezuela; ''  the  appointment  of  the  comniissicm 
of  surveyors,  and  their  report ;  and  then  he  said,  in  substance,  that 
tlie  Hamilton  contract  did  not  give  the  company  the  exclusive  right 
to  exploit  asphalt;  it  was  not  so  stipulated  in  the  contract;  monopo- 
lies were  not  to  be  presumed ;  if  granted,  it  must  be  by  clear  and  ex- 
press terms;  and  in  cas<»  of  doubt  the  interpretation  should  lx>  in 
favor  of  liberty. 

The  Bermudez  Company's  definitive  mining  title  of  December  7, 
1888,  granted  title  to  a  mine  situated  20  kilometers  from  the  village 
of  Guariquen,  and  at  a  height  of  180  meters  above  the  level  of  the  sea. 

The  land  title  of  December  14,  1888,  conveyed  lands  also  situated 
a  like  distance  from  Guariquen. 


184  WRONGS   DONE   AMERICAN   CITIZENS  BY  VENBZUEUU 

The  asphalt  deposit  which  the  company  was  working  was  situated 
10  or  12  Kilometers  from  the  aforesaid  village,  and  at  a  height  of  4 
or  5  meters  above  sea  level ;  that  is,  some  8  Kilometers  farther  north 
than  the  place  mentioned  in  the  company's  definitive  title. 

The  "  Felicidad  "  and  the  "  Venezuela  "  mines  were  situated  less 
than  11  kilometers  from  the  same  village,  therefore  these  last-named 
mines  could  not  be  located  within  the  boundari^  of  the  mining  con- 
cession of  the  Bermudez  Company,  as  described  in  its  title. 

Even  granting  that  the  title  of  the  Bermudez  Company  conformed 
to  the  location  of  the  mine  operated  by  that  company,  yet,  it  could 
not  oppose  granting  titles  to  other  parties,  because  in  its  title  no 
boundaries  were  mentioned,  which  were  essential  elements  in  the 
determination  of  all  real  estate  titles. 

According  to  article  13,  section  15,  of  the  national  constitution 
of  1881,  mines  were  the  property  of  the  State.  The  administration 
thereof  was  ceded  to  the  Federal  Government  in  order  that  they 
might  be  exploited  by  a  uniform  system.  Consequently  no  monopoly 
could  have  been  granted  Hamilton  without  it  being  in  derogation  of 
the  law  then  in  lorce. 

It  was,  therefore,  ordered  that  the  petition  of  the  Bermudez  Com- 
pany of  July  17,  1900,  praying  for  the  nullification  of  the  title  to 
"  Felicidad,"  and  objecting  to  granting  a  title  to  "  Venezuela,''  be 
denied ;  that  the  title  of  Warner  &  Qumlan  to  "  Felicidad  "  be  con- 
firmed, and  a  definitive  title  to  "  Venezuela  "  be  granted. 

Protest  by  Carrier — Petition  for  stay  of  proceedings. — On  Dexsem- 
ber  14,  1900,  Mr.  Camer,  in  benalf  of  the  Bermudez  Company,  filed 
with  the  minister  of  fomento  a  protest  against  the  foregoing  order, 
because  it  annulled  the  order  of  July  23,  1900,  likewise  the  titles 
of  the  company  and  the  contract  of  which  it  was  the  assignee,  and 
infringed  upon  the  company's  right  and  despoiled  it  of  its  property. 
On  the  next  day,  December  15,  1900,  he  filed  with  the  aforesaid 
minister  a  petition  praying  for  a  stay  of  proceedings  under  the  fore- 
going order,  leaving  the  company  at  liberty  to  enforce  its  rights  in 
such  manner  as  might  be  proper. 

Railroad  concessions. — On  December  15,  1900,  the  Government 
granted  to  Warner  &  Quinlan  a  concession  to  build  a  railroad  from 
me  mine  "  Felicidad  "  to  a  point  on  some  of  the  neighboring  rivers, 
and  on  the  17th  of  the  same  month  a  like  concession  was  granted  to 
the  owners  of  the  mine  "  Venezuela." 

Definitive  deed  to  "  Venezuela ''  granted. — On  December  17,  1900, 
the  minister  ordered  that  a  definitive  deed  be  given  the  claimants 
to  "  Venezuela."  and  on  the  next  day,  December  18,  the  same  was 
executed. 

In  the  aforesaid  "statement  of  the  wrongs  done  to  the  company." 
filed  by  the  Bermudez  Company  with  the  Department  of  State,  it  is 
stated,  page  13 : 

In  January.  11)01.  tlu»  (;ov(»rnniont  of  the  T*nite<l  States  demanded  that  execu- 
tive procoedinjjs  to  despoil  the  company  be  snspendetl,  and  that  the  company 
be  protected  In  the  i)eaceful  possession  of  its  property  till  an  investigation  by 
the  Tinited  States  could  be  made.  In  apparent  deference  to  this  demand  Judicial 
action  was  substituted  for  executive  action,  and  on  February  16,  1901,  a  suit 
was  broujrlit  In  the  lil^rli  feileral  court  by  the  attorneys  of  Warner  &  Quinlan 
to  compel  the  company  to  admit  the  validity  of  **  Felicidad  *'  title. 

Although  this  suit  was  terminated  some  time  ago,  apparently  in 
favor  of  the  company,  and  the  litigated  questions  of  law  and  fact 
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therein  presented  are  not  directly  involved  in  this  inquiry,  yet  it  is 
sTig^gcFted  in  the  above  quotation  that  it  was  merely  the  substitution  of 
judicial  action  for  executive  proceedings  for  the  purpose  of  despoil- 
ing the  company  of  its  property.  I  therefore  read  the  record  of  this 
suit  to  determine  what  questions  were  involved,  what  was  the  de- 
meanor of  the  court  toward  the  parties,  the  evidence  presented,  if 
any.  of  the  alleged  conspiracy,  of  which  this  judicial  proceeding  is 
said  to  have  been  a  part,  the  decision  of  the  court,  and  the  reasons 
pven  therefor.  Besides,  it  is  necessary  to  take  into  consideration  the 
issues  in  this  case  and  the  decision  of  the  court  in  order  to  deter- 
mine the  present  legal  status  of  the  company's  property  rights. 

WARNER    4:    QFINl.AN     V.    NEW    YORK    AND    BERMUDEZ    C03IPANy,    HIGH 

FEDERAL  COURT. 

On  February  16, 1901,  Warner  &  Quinlan  commenced  a  suit  against 
the  Bermudez  Company  in  the  high  federal  court  of  Venezuela,  which 
corresponds  somewhat  to  the  Supreme  Court  of  the  United  States. 
The  complaint  was  in  the  nature  of  a  bill  in  equity  to  quiet  title, 
although  the  courts  of  the  countrv  have  no  separate  system  of  equity 
jurisprudence. 

The  bill  alleged,  in  brief,  that  the  complainants  were  the  owners 
of  the  mine  called  "  Felicidad,"  which  they  had  acquired  by  purchase 
from  Antonio  Cervoni  et  al.,  who  in  turn  had  acquirea  me  same 
from  the  Government  by  the  definitive  deed  dated  November  30, 1897. 

That  the  complainants  intended  to  operate  the  mine,  but  the  Ber- 
mudez Companv  claimed  the  title  to  "  Felicidad  "  was  not  valid ; 
that  it  was  mcfuded  within  the  boundaries  of  a  mining  concession 
granted  to  A.  H.  Carner  in  1888,  and  that  by  the  Hamilton  contract 
of  1883,  of  which  the  company  was  assignee,  the  Government  could 
notgrant  a  title  to  "  Felicidad." 

Tnat  it  was  not  true  the  "  Felicidad  "  was  located  within  the  bound- 
aries of  the  Camer  concession,  as  was  apparent  from  an  inspection  of 
the  deeds,  surveys,  etc.  And  as  to  the  Hamilton  contract,  it  did  not 
by  its  own  terms  confer  upon  the  company  the  exclusive  right  to  ex- 
ploit mines,  therefore  it  was  not  in  conflict  with  the  rights  of  the 
complainants:  besides,  if  the  contract  assumed  to  give  such  exclusive 
ri(rfits,  it  was  in  violation  of  the  constitution  and  laws  of  the  Republic. 

The  Bermudez  Companv  had  petitioned  the  Government  to  annul 
complainants^  title;  though  that  petition  was  denied  by  the  decree  of 
December  10,  1900,  yet  the  company  had  filed  a  protest  against  such 
decree. 

Wherefore  the  complainants  appealed  to  the  court  to  decree  that 
the  Bermudez  Company  acknowledge  the  validity  of  complainants' 
title,  or,  in  default  thereof,  that  the  court  adjudge  such  title  to  be 
valid  and  superior  to  the  claims  of  the  Bermudez  Company,  etc. 

The  high  federal  court. — ^This  court  consisted  of  ten  members 
elected  by  the  lerislatures  of  the  States,  and  provision  was  made  for 
a  standing  list  of  substitutes  from  which  a  judge  could  be  drawn  to 
fill  any  vacancv  occurring  for  one  cause  or  another. 

It  seems  to  have  been  the  practice  when  a  case  like  this  was  com- 
menced to  refer  it  to  the  president  of  the  court,  who  was  called  the 
jodjge  of  examination,  or  the  judge  in  the  first  instance,  or  the  hall 
of  first  and  only  instance.    He  passed  on  the  pleadings  and  motions, 
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received  the  testimony,  issued  int«rIociitorv  orders,  and  prepared  the 
complete  record  of  the  case  for  final  deciswn  by  the  full  court. 

PHOCEEDINOB  BEFORE  JUDGE  OF  FIRST  IN8TAKCR. 

Accordingly,  in  the  suit  under  consideration  the  case  was  referred 
to  the  president  of  the  court,  as  judge  of  examination,  or  judge  of 
first  instance.  On  March  22,  1901,  service  was  had  on  the  IJ«rmudez 
Company,  and  it  entered  its  appearance  on  the  day  following. 

Exrevti&ns  to  hill,  A^l  17,  inOl.—On  April  17,  1901,  the  com- 
pany filed  three  "  exceptions  "  to  the  bill  of  complaint : 

1.  The  court  had  no  jurisdiction  of  tile  subject-matter  of  the  suit :  tlw  liitter 
should  hove  heen  brought  In  the  local  or  State  court. 

2.  The  complainants'  nttomeyB  had  not  exhibited  Biifflclent  warmnts  of  attor- 
ney to  authorize  them  to  hegln  the  Rnlt. 

3.  Want  of  security  for  costa. 

Deewion  mi  txcepti,<ms.  May  25.  1901. — ^An  issue  of  fact  on  these 
exceptions  was  made,  proof  was  taken  thereon,  and  on  May  25,  1901, 
the  judge,  after  an  extended  discussion  of  the  several  questions  pre- 
sented, overruled  the  first  two  exceptions,  but  sustained  the  third. 

Petition  for  review  of  dedxion. — On  May  28,  1901,  the  defendant 
filed  a  petition  praying  for  a  review  of  the  foregoing  decision  on  the 
eround  the  judge  had  no  authority  to  make  it;  that  his  authority  was 
limited  to  that  of  examination,  and  did  not  embrace  the  right  to 
decide;  therefore  the  judge  was  asked  to  set  aside  his  order  on  the 
exceptions  and  to  restore  the  record  to  the  condition  it  was  in  before 
that  decision  was  made,  so  that  it  might  be  presented  to  the  full  court, 
and  if  that  could  not  be  done,  then  the  judge  was  a-sked  to  review  his 
decision  and  to  declare  the  court  lacked  jurisdiction  over  the  entire 
proceedings. 

The  complainants  replied  to  this  petition,  and  the  defendant  re- 
plied to  them,  and  a  protracted  and  lengthy  argument  followed, 
wherein  the  organization  of  the  courts  and  the  constitution  and  laws 
applicable  thereto  were  fully  and  ably  discussed. 

Decision  of  judge.— On  May  31,  1901,  the  judge  decided  "  that 
the  power  of  examination,  in  its  legal  sense,  includes  the  supervision 
of  an  action  nt  law ;  and  of  its  development  to  and  including  the  point 
where  it  is  in  readiness  for  a  decision  on  its  principal  matter  or  on 
its  chief  subject."  And,  after  making  what  seemed  to  be  pertinent 
citations  to  the  organic  law  of  the  courts,  he  held  that  as  a  judge 
of  first  instance  he  had  the  authority  to  decide  upon  all  preliminary 
or  interlocutory  questions  that  arose  in  the  coui-se  of  the  hearing,  sub- 
ject, however,  to  review  by  the  full  court.  The  petition  for  review 
was  denied. 

Tiro  nppeah  by  defendant. — The  defendant  by  petition  on  the 
same  day,  May  31,  gave  notice  that  it  appealed  from  the  foregoing 
decision.  And  by  another  petition  it  also  gave  notice  that  it  appealed 
from  such  part  of  the  previous  order  of  May  25  as  it  had  the  right 
to  appeal  from. 

Order  aUoiriny  appetd. — On  June  1,  1901,  the  judge,  after  reciting 
the  foivgoing  petitions,  allowed  an  appeal  from  the  order  of  May  31, 
and  likewise  as  to  that  i>art  of  the  order  of  May  25  which  referred 
to  the  exceptions  to  the  authority  of  plaintiff's  attorneys,  which,  h« 
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said,  was  the  only  part  of  the  order  from  which  an  appeal  could  be 
taken  under  article  267  of  the  Civil  Code  of  Procedure. 

Motion  for  modification  of  order  granting  appeal. — On  June  4, 
1901,  the  attoniey  tor  the  defendant  petitioned  tne  judge  to  modify 
the  order  granting  the  appeal;  because,  he  said,  it  embraced  two 
Hp{)eals — one  from  the  order  of  May  31,  denying  the  petition  for  a 
review  of  the  order  of  May  25,  and  the  other  from  the  order  of  the 
last-named  date.  The  appeal  first  named  should  have  been  first 
allowed,  and  the  last  appeal  should  have  been  allowed  by  a  separate 
and  subsequent  order,  so  as  to  prevent  confusion. 

Motion  orerruled.— On  June  8, 1901,  the  judge  denied  the  petition, 
because  he  considered  the  order  allowing  the  appeal  sufficiently  clear, 
since  the  right  of  appeal  was  single  in  respect  to  the  order  from 
which  it  was  taken,  whether  the  order  appeared  in  one  or  more 
documents. 

APPEAL  FROM  ORDER  OF  EXCE1T10N8  FILED  BEI<X)RE  FULI.  COURT. 

On  June  17, 1901,  these  appeals  came  before  the  full  Federal  court. 
A  protracted  wrangle  ensued  between  the  attorneys  for  the  respec- 
tive parties  as  to  whether  the  court  in  passing  upon  the  appeals 
should  read  the  entire  record  of  the  main  suit  or  only  such  parts 
thereof  as  related  to  the  appeals. 

On  June  20,  1901,  the  court  said  it  would  read  the  entire  record  or 
so  much  thereof  as  was  necessary  to  render  a  just  dex^ision. 

THE    ''  PHANTOM    OF    INTERNATIONAL    DISPUTE." 

Motion  for  order  determining  which  appeal  should  he  considered 
first. — On  June  25,  1901,  the  defendant's  attorneys,  Carlos  I^on  and 
J.  L.  Arismendi,  asked  the  court  to  determine  which  of  the  two  ap- 
peals was  to  be  heard  first  One  of  the  appeals  questioned  the  right 
of  the  judge  below  to  decide  the  exceptions  interposed  to  the  bill  of 
complaint.  The  other  involved  an  appeal  from  the  decision  of  the 
judge  on  the  exceptions  as  to  the  sufficiency  of  the  warrant  of  attor- 
ney of  complainants'  attorneys.  If  the  judge  had  no  authority  to 
gass  upon  the  exceptions,  which  was  the  question  presented  by  the 
rst  appeal,  then  a  decision  to  that  effect  would  also  be  decisive  of 
the  second  appeal,  and  the  suit  would  then  be  restored  to  the  ix)int 
where  all  the  exceptions  would  come  before  the  full  court.  There- 
fore, they  asked  that  the  first  appeal  be  taken  up  separately  and  in 
advance  of  the  other. 

They  also  said  that  bv  the  ruling  of  the  court  below  the  complain- 
ants were  required  to  give  security  for  costs.  They  had  not  done  so, 
and  under  the  law  the  action  in  all  its  parts  should  lx»  suspended 
until  such  rule  was  complied  with.  And  the  attorneys  went  on  to 
say: 

DrftmUint  ulUgvH  Urnial  of  justice. — But  nothing  of  the  Hort  has  b«»ou  done 
and  the  court  proce^nlH  in  the  matter,  and  the  plalntiffH  urgently  continue  the 
proMH'Ution  <»f  the  cat»e,  and  all  of  thiK  Ih  done  in  defiance  of  Justice,  in  express 
TlolatlcMi  of  the  law,  the  application  of  which  is  the  only  favor  which  the  New 
York  and  Berniudez  Conii>any  askR  from  the  courts  of  our  country. 

•  •  •  In  any  nise  the  New  York  and  Bermudez  Company  hatt  an  vnpecial 
inU*rrMt  to  nH  forth  in  thv  record  herein  the  infrtictions  of  tatr  trhirh  are  beinff 
rommittf'd. 
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On  July  1,  1881,  Doctor  Zuloaga,  attorney  for  Warner  &  Quiulan, 
vigorously  and  in  heated  terms  replied  to  the  foregoing  petition. 
He  contended  that  both  appeals  could  be  beard  togeUier ;  that  they 
practically  involved  but  one  question;  that  commoii  sense  demanded 
the  court  should  first  consider  the  question  as  to  the  jurisdiction  of 
the  judges  below.  If  the  court  held  he  had  jurisdiction  to  decide  the 
questions  presented  bv  the  exceptions,  then  the  court  could  decide 
ue  other  point.    He  tnen  went  on  to  say: 

Phantom  of  international  d{«{iute. — The  attorneys  on  the  other  Bide  talk  cmi- 
stantl;  of  Infractions  of  the  law,  which  exist  only  in  tbeir  imaginatioti,  bat  of 
which  they  wish  to  make  an  entry  on  the  recorda,  as  they  8«y,  because  the  Ber- 
mudez  bus  especial  Interest  therein.  It  ia  the  rldicttUnu  phantom  of  interna- 
tional dinpute.  II  ig  coercion  applied  to  the  courts  by  an  inconceivable  in«tho4, 
Venezuela  Is  a  soverelKn  nation,  and  It  administers  Justice  as  a  BOTerelgn  upon 
whomsoever  justice  may  fall. 

Order  motions  he  attached  to  record.— On  the  same  day  the  court 
ordered  that  the  foregoing  documents  submitted  by  the  respectivfl 
attorneys  be  added  to  the  record,  and  said  the  same  would  be  con- 
sidered at  the  proper  time.  The  attorneys  for  the  company  pro- 
tested against  tnis  order,  inasmuch  as  it  postponed  judgment  on  a 
material  preliminary  question. 

Orthr  of  court. — It  seems  to  be  the  practice  in  this  court,  when  a 
case  comes  on  for  hearing,  to  read,  formally  and  orally,  the  entire 
record,  page  by  page,  and  day  by  day,  until  tne  reading  is  completed. 
If  for  any  cause  one  of  the  judges  retires  or  is  absent,  another  judge 
is  called  from  the  substituted  list  to  fill  the  vacancy,  then  the  court 
goes  back  and  reads  all  the  record  over  again.  So,  it  appears,  when 
theMG  appeals  in  this  tiisc  came  before  the  court,  the  latter  began  the 
formal  reading  of  the  record. 

Member  of  court  challenged. — Previous  to  the  filing  of  these  sev- 
eral petitions  the  defendants  had  challenged  one  of  the  judges  as 
being  incompetent,  because  he  was  related  in  the  first  degree  of  con- 
sanguinity to  one  Maury,  who  it  was  said  was  taking  up  other  mining 
claims  in  the  State  of  Bermudez,  and  therefore  was  interested  in  the 
termination  of  this  suit;  but  this  challenge  was  overruled  because  it 
was  not  niude  in  apt  time. 

Doctor  Leon  withdraws  as  counsel  for  the  company.- — About  this 
stage  of  the  proceedings  Dr.  Carlos  Leon,  the  leading  attorney 
for  the  defendant,  announced  his  withdrawal  from  the  case,  because 
the  Bermudez  Company  had  not  paid  him  his  fees.  He  was  also 
allowed  to  inject  into  the  suit  then  before  the  court  another  suit 
on  his  own  account  against  the  company  to  recover  the  fees  whi<^ 
he  alleged  the  latter  owed  him  for  services,  and  which  he  placed  at 
the  sum  of  10,000  bolivars  ($2,500).  The  defendant  company  an- 
swered that  Doctor  Leon  had  been  its  counsel  for  some. time  on  a 
fixed  salary  of  $500  per  month,  which  had  been  regularly  paid  him, 
and  his  monthly  receipts  in  full  were  produced.  Leon  replied  that 
such  employment  and  salary  did  not  include  the  special  service 
rendered  in  this  case,  for  which  he  asked  additional  compensation. 
Ultimately  the  court  decided  against  Jjeon  on  the  ground  the  salary 
regularly  paid  him  included  his  service  in  the  present  case. 

About  the  time  the  original  suit  was  commenced  Mr.  Garner  re- 
tired from  the  company's  services.  He  and  Doctor  Ijcon  had  been 
long  aKSoeiated  together  in  the  defence  of  the  company,  the  one  as 
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manager  and  the  other  as  legal  counsel.  They  are  said  to  have  been, 
and  still  are,  intimate  friends.  Doctor  Leon  is  now  one  of  the  judges 
of  the  high  federal  and  cassation  court,  and  is  said  to  have  intimate 
relations  with  the  national  administration.  Whether  there  was  any 
connection  with  his  withdrawal  from  this  suit  and  Gamer's  with- 
drawal from  the  company  I  do  not  know. 

Two  new  attorneys  now  appeared  in  the  lawsuit  for  the  defendant 
company,  Drs.  Manuel  Clemente  Urbaneja  and  Claudio  Bruzual 
Serra.  It  is  not  my  purpose  to  discuss  every  detail  of  this  suit,  or  to 
note  all  the  incidents  connected  therewith,  or  the  questions  of  practice 
raised,  the  motions  made,  or  the  rulings  of  the  court  thereon.  There 
were  many  of  them,  and  a  great  deal  of  time  was  taken  up,  and  much 
controversy  was  provoked. 

But  I  wisli  to  clevelop  the  history  of  these  two  appeals  above  noted^ 
to  show  the  nuestions  therein  involved,  the  action  of  the  court  thereon,, 
rnd  especially  the  attitude  of  these  two  new  attorneys  toward  the 
court.  For,  auring  their  connection  with  the  case,  incidents  occurred 
of  tragic  interest,  in  which  both  of  them  were  imprisoned  and  one 
of  them  died. 

r^t  us  recall  the  state  of  the  record  up  to  this  point.  The  defend- 
ant filed  in  the  court  below  three  exceptions  to  the  bill  of  complaint: 
(!)  The  court  had  no  jurisdiction;  (2)  the  plaintiff's  attorneys  did 
not  have  sufficient  authority  to  bring  the  suit;  (3)  and  the  plaintiffs 
had  not  given  securitv  for  costs.  The  first  two  exceptions  the  judge 
overruled,  the  third  he  sustained. 

The  defendant  then  filed  a  petition  for  review  or  rehearing  on  the 
CTound  the  judge,  as  a  judge  of  examination,  had  no  authority  to 
decide  the  exceptions;  they  should  have  been  submitted  to  the  full 
court.  The  judge  denied  the  petition.  The  defendant  appealed  to 
the  full  court  from  this  decision,  and  also  appealed  from  that  part 
of  the  judge's  previous  decision  wherein  he  held  that  the  authority 
of  plaint ifTs  attorneys  was  sufficient.  Two  questions,  then,  were  in- 
volved in  the  appeal:  First,  did  the  judge  have  authority  to  pass  on 
any  of  the  exceptions;  second,  if  he  did  have  such  authority,  then  was 
his  decision  right  on  the  question  of  the  sufficiency  of  the  warrants 
of  attorney? 

In  his  petition  of  June  27,  1901,  Doctor  Leon  not  only  asked  the 
court  to  determine  which  of  the  appeals  had  precedence,  but  also  su^- 
ffested  that  the  hearing  of  the  entire  case  should  be  suspended  until 
tne  plaintiffs  ^ve  security  for  costs.  The  plaintiffs  charged  the  de- 
fenaant  with  inconsistency  in  this  suggestion.  Although  the  judge 
below  had  decided  that  security  for  costs  was  necessary,  yet  the  oe- 
fendant,  in  its  appeal,  contended  the  judge  had  no  authority  to  pass 
on  the  exceptions ;  and  if  defendant  was  right  in  that  contention,  then 
the  niling  of  the  judge  below  on  the  question  of  costs  was  also  without 
authority ;  and  the  defendant,  in  asking  the  appellate  court  to  over- 
rule the  judge's  order  on  two  of  the  exceptions  tor  want  of  authority,. 
and  to  enforce  his  order  on  the  third,  was  wholly  inconsistent.  But 
the  ctnwt  made  no  ruling  on  this  ix)int. 

TIIK  "  PlIAMXiM  OF  INTERNATIONAL  DISPl'TK  "  ACJAIN   RAISED. 

The  first  thing  the  new  attorneys  did  was  to  again  bring  up  the 
question  of  security  for  costs.    On  July  31,  1901,  they  filed  a  petitioa 
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in  which  they  called  attention  to  the  fact  the  plaintiffs  had  not  givi 
security  for  costs,  though  a  rule  to  that  effect  had  been  imposed  uy 
them.    Therefore  they  asked  the  court  to  declare  whether  or  not  thi 
suit  was  suspended  until  such  security  had  been  given. 

On  the  same  day  the  plaintiff  rei>lied  that  the  pending  appeal  wi 
based  on  the  alleged  nullity  of  the  judge^s  decision  on  the  exoepti^ 
and  the  security  could   not   be   required   until   it   was   determine<:7 
whether  or  not  the  judge  had  the  authority  to  pass  on  that  question 
as  well  as  on  the  other  exceptions. 

Petition  of  defendant's  attorneys  of  August  7,  1901^  challenging 
entire  court. — On  August  7,  1901,  the  attorneys  for  defendant  filed 
a  lengthy  petition  in  which  they  reviewed  the  ruling  of  the  court  be- 
low on  the  question  of  costs,  the  petitions  which  had  been  made  to 
the  appellate  court  for  an  order  to  compel  plaintiffs  to  give  the 
security  or  to  suspend  further  proceedings,  and  the  court  had  dis- 
posed of  these  petitions  by  saying  that  previous  orders  of  the  court 
controlled  the  matter,  while  none  of  the  orders  referred  to  had  any- 
thing to  do  with  the  question. 

Moreover,  they  said,  when  one  of  the  members  of  the  court  was 
challenged  for  good  cause,  the  challenge  was  overruled  because  it  was 
not  made  in  time,  despite  the  fact  the  cause  for  the  challenge  did  not 
arise  until  the  moment  it  was  made.  In  so  ruling  the  court  had 
adopted  ''  Hebraic  "  methods  of  interpretation,  which  took  no  ac- 
count of  the  reason  of  the  law ;  the  court  had  favored  the  plaintiffs 
"  in  a  manner  which  may  he  understood  to  m^ean  illegal  complicity;^ 
the  court  had  improperly  given  them  its  support ;  the  members  of 
the  court  had  thereby  incurred  the  ground  of  challenge  set  forth 
in  subdivision  9,  article  117  of  the  Code  of  Civil  Procedure,  and 
counsel,  in  the  fulfillment  of  their  duty  to  their  client,  formally  chal- 
lenged all  the  members  of  the  court. 

The  counsel  further  said  the  challenge  to  the  members  of  the 
court  deprived  them  of  all  jurisdiction,  and  they  quoted  the  law 
which  provided  that  in  case  of  such  a  challenge  substitute  members 
or  persons  on  the  supplementary  list  should  be  summoned  to  take  the 
place  of  the  challenged  judges.    And  counsel  proceeded  to  say : 

Rut  this  order  of  the  court,  declaring  on  Its' own  motion  that  it  is  not  prop- 
erly challenged,  is  an  additional  proof  of  the  grounds  on  which  we  base  the 
challenge;  and  it  does  not  surprise  us  that  the  court  not  only  denies  us  the  rigrht 
of  defense,  which  denial  constitutes  in  itself  the  most  flagrant  deprivation  of 
Justice  and  a  notorious  injustice,  but  that  It  also  carries  Its  illegal  favoritism 
to  the  i)oint  of  deciding  in  favor  of  our  adversaries  the  case  which  the  law 
directs  to  remain  su8i)ended  until  Messrs.  Warner  &  Quinlan.  as  foreigners 
not  domiciled  in  Venezuela,  shall  comply  with  the  duty  of  giving  security  of 
100,000  bolivars,  which  this  tribunal  has  imposed  uinm  them.  •  •  •  And 
we  protest  against  the  violations  of  law  now  being  committed,  which  constitutes 
a  notorious  injustice  from  which  there  is  no  appeal. 

DECREE  OF  CX>URT  ON  THE  APPEALS. 

On  August  14,  1901,  the  court  rendered  a  decision  on  the  appeals 
in  a  well-written  and  well-considered  opinion.  It  reviewed  every 
step  taken  in  the  case  from  the  beginning.  It  referred  to  the  attack 
made  on  the  integrity  of  the  court  by  the  challenge  of  the  defendant's 
attorneys  in  well-tempered  language  and  with  becoming  dignity. 
Citations  were  made  to  provisions  in  the  code  which  provided,  in  sub- 
stance, that  challenges  to  the  members  of  a  court  might  be  made  at 
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any  stage  of  the  proceeding  until  the  day  previous  to  that  on  which 
the  case  was  submitted,  after  which  time  no  challenge  could  be  enter- 
tained; and  the  challenge  in  this  case  was  made  arter  the  case  had 
been  submitted.    The  court  further  said : 

On  entering  upon  the  argumentR  herein,  it  is  observed  that  the  grounds  on 
which  this  unusual  challenge  is  based  have  no  legal  value  or  weight;  In  assent- 
ing to  the  said  challenge  the  court  would,  of  its  own  free  will  and  under  the 
influence  of  Its  duty  as  Its  own  moral  judge  have  withdrawn  from  the  cogni- 
zance of  this  action ;  but  since  such  withdrawal  could  be  based  only  on  scruples 
arising  from  strange  subtleties,  it  Is  not  possible  for  the  court  to  abandon  the 
fnlflllment  of  its  Judicial  obligations  for  exaggerated  reasons  of  personal  deli- 
cacy; nor  would  It  be  possible  for  the  court  to  distort  Its  view  of  said  obliga- 
tions under  the  Intlueuce  of  the  ar;;ument  ad  terrorem  of  denial  of  justice  or 
notorious  Injustice,  which  argument  appeiirs  again  In  the  course  of  this  proceed- 
ing; because  although  such  argument  implies  a  severe  accusation  against  the 
highest  court  of  the  nation,  it  is  certain  that  no  true  consequence  can  be  drawn 
from  a  false  aliirmatlon.  Such  arguments  should  not  be  freely  use<l,  because, 
aside  from  other  Important  reasons,  they  change  the  very  nature  of  law  and 
give  an  unjust  and  threntening  character  to  the  Interested  opinion  of  the  parties. 

After  an  elaborate  discussion  of  the  different  sections  of  the  code 
and  organic  law  bearing  upon  the  questions  involved  in  the  appeals, 
which  citations  seem  to  justify  the  conclusion  of  the  court,  it  held: 
(1)  The  challenge  brought  against  the  members  of  the  court  was 
improper.  (2)  The  judge  of  examination  had  authoritv  to  decide 
dilatory  exceptions  such  as  were  made  in  this  case.  (3)  The  decision 
of  such  judge  was  affirmed  in  all  its  parts. 

r.\I  SK  RKMANDK!)  TO  JUDCK  OF  FIRST  INSTANCK. 

On  August  26,  1901,  the  cause  was  remanded  to  the  judge  of  exami- 
nation for  further  proceedings.  The  plaintiffs  had  offered  the  Bank 
of  Caracas  as  security  for  costs;  objections  were  made  as  to  the  cor- 
porate authority  of  the  bank  to  execute  such  an  obligation;  and  a 
lon^  w  rangle  ensued  over  this  question,  which  continued  almost  daily 
until  September  27,  when  plaintiffs  finally  gave  the  bond  of  an  indi- 
vidual citizen,  which  was  accepted. 

The  defendant  entered  its  appearance  on  March  28,  1901.  Its 
answer  to  the  bill  of  complaint  was  not  filed  until  September  28 
of  the  same  year,  being  a  period  of  six  months;  all  of  which  time 
was  taken  up  by  the  appeals  on  the  preliminary  questions  heretofore 
noted  and  the  question  of  security  of  costs. 

THE   ANSWER  OF  THE  BERMUDEZ   COMPANY. 

The  answer  filed  was  more  of  a  demurrer  to  the  bill  than  a  state- 
ment of  facts. 

The  allegations  of  the  bill  were  fully  recited  and  the  query  was 
propounded:  If  the  plaintiffs'  propertv,  "  Felicidad,"  was  absolutely 
distinct  from  that  po&sessed  by  defendant,  why  was  the  latter  called 
upon  to  acknowledge  plaintiffs'  title  thereto ;  what  interest  had  plain- 
tiffs in  discussing  with  the  defendant  the  merits  of  their  title? 

Upon  examining  the  record  of  the  title  to  "  Felicidad,"  even  as- 
suming it  was  a  separate  property  as  alleged,  the  title  was  absolutely 
null  and  void,  because  of  "  inherent  defects  therein." 

The  "  Felicidad  "  was  a  part  of  the  asphalt  lake,  which  the  de- 
fendant had  legally  held  and  exploited  for  fourteen  years,  which  it 
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acquired  under  le^l  title,  and  had  peacefully  poasesaed  for  a  Iodsot 
period  than  required  for  ownership  by  prescription,  and  a  title  b; 
prescription  was  offered  in  defense  of  the  rights  of  defendant. 

The  jurisdiction  of  the  federal  court  over  the  case  was  denied.     It 
was  a  suit  between  individuals;  it  involved  conflicting  claims  to 
asphalt  mines  and  the  ordinary  jurisdiction  was  to  be  round  in  the  ' 
courts  of  the  State  of  Sucre,  wherein  the  mines  were  located. 

The  right  of  the  plaintiffs  to  maintain  the  suit  was  denied.  It  ap- 
peared from  the  warrants  of  attorney  filed  by  plaintiffs'  attorneys 
that  the  plaintiffs  had  formed  an  association  called  the  Wamer- 
Quinlan  Asphalt  Companv,  which  was  to  exploit  the  mines.  If  the 
assumed  mme  called  "  Felicidad "  belonged  to  the  company  last 
named,  then  there  was  want  of  proper  parties  as  plaintiffs. 

And  for  the' reasons  aforesaid  the  defendant  denied  the  bill  of 
complaint  in  all  its  parts,  and  denied  not  only  the  statements  of  fact 
but  the  conclusions  of  law  therein  set  forth. 

Evidence  of  plaintiifs. — The  evidence  on  the  part  of  the  plaintiffs 
consisted  largely  of  the  records  of  the  title  to  "  Felicidad,"  the  land 
and  mining  titles  of  the  defendant,  maps,  surveys,  etc,  and  the  depo- 
sitions of  surveyors  and  of  witnesses  to  the  fact  that  the  Bermudez 
Company  had  never  worked  in  that  part  of  the  lake  whereon  "  Felici- 
dad was  located ;  that  posj^ssion  of  "  Felicidad  "  had  been  given 
to  Antonio  Cervoni  et  al.  by  the  State  authorities;  that  such  posses- 
sion had  been  formally  traoj^ferred  to  the  plaintiffs,  and  that  the 
Bermudez  Company  had  never  exercised  any  physical  control  over 
that  part  of  the  lake  until  the  preceding  January,  when  it  built  a 
wire  fence  around  the  same. 

Evidrnce  of  defendatii. — The  defendant  petitioned  for  the  appoint- 
ment of  experts  to  make  comparisons  of  all  the  maps,  surveys,  etc., 
and  to  make  a  map  with  all  previous  surveys  superimposed  thereon. 
It  introduced  the  depositions  of  some  witnesses  to  the  effect  that  in 
1886  the  company  commenced  mining  asphalt  on  the  north  side  of  the 
lake;  that  on  such  north  side  there  was  a  lagoon  or  body  of  water  be- 
tween the  land  and  the  asphalt  deposits;  that  the  company  built  a 
bridge  across  this  lagoon,  also  a  causeway  made  of  asphalt,  leading  to 
the  deposit;  that  it  Diiilt  or  rented  a  house  or  shed  on  the  slope  of  a 
hill  extending  down  to  the  lagoon,  for  the  use  of  its  workmen  and  for 
the  storage  or  its  tools,  and  that  the  ruins  of  such  bridge  and  cause- 
way still  remain;  that  it  transported  asphalt  from  the  lake  to  Guari- 
quen  by  mules  and  donkeys  and  shipped  the  asphalt  in  vessels  from 
Guariquen.  It  also  introduced  all  the  maps,  plats,  and  reports  of 
engineers,  and  the  record  of  its  land  and  mining  tiles. 

Deposition  of  Moinhdlo. — The  company  also  introduced  the  depo- 
sition of  Moml>ello.  the  surveyor,  who  made  its  survey  and  plat  for  its 
wild-land  title.  This  deposition  was  taken  in  Turin,  Italy.  The  wit- 
ness said  it  was  probably  true  when  he  made  his  survey  and  made  the 
measurement  between  Guariquen  and  the  lake  he  did  so  along  a  mule 
track  then  existing  between  said  points,  but  he  could  not  say  posi- 
tively, as  it  was  some  fourteen  years  ago  and  he  did  not  have  his  notes, 
records,  and  memoranda  wherewith  to  refresh  his  memory.  He  was, 
at  the  time  of  this  survey,  inspector  of  mines  in  Venezuela;  had  made 
a  great  many  surveys  under  all  sorts  of  topographical  conditions,  and 
at  this  interval  of  time  he  would  not  assume  to  say  positively  what 
he  did. 
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As  to  the  elevation  of  the  lake  above  sea  level  he  was  still  more 
va^e  and  uncertain  in  his  testimony.  Without  the  ori^nal  map  and 
report  made  by  him  his  answer,  he  said,  w^as  necessarily  a  conjecture 
or  supposition.  If  the  180  meters  mentioned  referred  to  the  asphalt 
lake  and  the  observations  of  others  showed  the  elevation  to  be  only 
1.80  meters,  then  the  only  explanation  to  be  given  was  that  the  deci- 
mal point  was  omitted  in  the  number  as  given  in  his  report,  the  error, 
probably,  of  some  clerk,  as  he  had  at  the  time  some  (U)  assistants 
acting  under  him. 

DECISION   OF  II  Kill   FEDERAL  COl'IlT. 

After  the  conclusion  of  the  evidence  the  record  was  made  up,  and 
on  June  17,  1902,  on  motion  of  the  defendant,  the  case  was  then  re- 
ferred to  the  full  court,  called  the  ''  hall  of  sole  instance,-'  for  argu- 
ment and  final  decision,  and  on  June  20,  1902,  the  record  was  received 
and  filed  in  the  court  last  named. 

Diclnion  of  the  court, — On  January  2^{,  1904,  the  court  handed 
down  a  very  lengthy  opinion,  rendering  a  final  decision  of  the  case. 
The  court  said,  in  substance,  that  the  plaintiffs  based  their  action  on 
the  following  grounds:  (1)  Tluit  the  mine  "  Felicidad  "  consisting  of 
283  hectares,  situated,  etc.,  was  granted  to  Orvoni  et  al.  by  deea  of 
November  30,  1897.  (2)  That  the  mine  aforesaid  was  granted  to 
Warner  &  Quinlan,  the  plaintiffs,  by  Cerv<mi  et  al.  (3)  That  War- 
ner &  Quinlan  proposed  to  work  the  mine,  but  the  Bermudez  ^Com- 
pany pretends  their  title  is  not  valid,  that  it  was  located  within  an- 
other concession  granted  to  it  in  the  name  of  its  secretai-y,  A.  H. 
Carner,  in  the  vear  1888,  and  that  bv  virtue  of  the  Hamilton  con- 
tract  the  Government  could  not  grant  title  to  "'  Felicidad.-' 

The  court  then  recited  in  detail  all  the  steps  taken  in  the  case,  the 
titles  and  records  offered  in  evidence,  the  decision  of  the  judge  in 
first  instance,  the  appeals  taken,  the  decisicm  thereon,  the  challenge 
made  to  one  of  the  judges,  and  the  answer  of  the  defendant. 

The  court  said  the  defendant  allegeil  the  title  to  '*  Felicidad  ''  was 
null  and  void;  that  the  so-called  mine  was  in  fact  nothing  but  a  part 
of  the  asphalt  lake  which  the  company  had  possessed  and  exploitea  for 
the  past  fourteen  years;  that  in  such  district  there  was  no  other 
known  asphalt  lake  except  the  (me  the  company  was  exploiting;  it 
pleaded  limitaticms  in  support  of  its  title:  it  excepted  to  the  jurisdic- 
tion of  the  court,  and  denied  tliat  Warner  &.  Quinlan  were  the  proper 
parties  plaintiff. 

?^xtension  of  time  had  been  given  both  parties  to  take  depositions 
in  foreign  countries,  all  of  which  recjuisitions  had  been  complied  with 
except  in  the  case  of  A.  11.  Carner.  whose  testimony  was  abandoned, 
and,  the  evidence  having  l)ecn  completed,  the  record  was  sent  to  the 
full  cimrt. 

Ilelay  in  the  disposition  of  the  ca>i*  had  In^en  occasioned  by  the 
d<»ath  of  some  of  the  memlK»rs  of  the  court  and  by  the  resignation 
of  others,  which  vacancies  had  to  l)e  filled. 

After  a  jreneral  review  of  the  evidence,  the  court  went  on  to  sjiv: 

At  the  liwul  of  thow  Judicial  facts  which  can  h«^  considered  classic  and  prl- 
niordial  for  its  ImiHirtanco  In  this  snft.  stands  the  contract  cntonnl  into  hctwi»on 
the  National  lioveniment  of  the  I'nltetl  States  of  Venezuela  and  Mr.  Horatio 
It.  Hamilton,  on  the  ir»th  of  September,  iss:^,  an>nnent«Nl  hy  an  article  on  the 

:MKi«i^— 8.  Doc.  413,  00-1 13 


194  WBONOB   DONE  AMEBIOAJ?   OHIZEITS  BT  VBHSKDZLA. 

19tli  day  of  October  of  tbe  sold  year,  nnd  further  niigmented  by  three  articles 
on  tbe  30tli  day  of  May,  18S4,  and  approved  by  the  National  Congress  by  a 
law  passed  on  the  6th  of  June  of  tbe  said  year  1884.  •  •  *  This  contract, 
therefore,  beciinn'  niid  contlnnee  to  be  the  sole  primitive  nnd  principal  sonrce 
from  which  emanated,  so  to  say,  tbe  exclusive  right  for  the  asstgnee  company 
to  explore,  exploit,  and  export  all  the  natural  products  of  tbe  foreslfl  exlKtlnii 
In  unreclaiuied  Inndx  of  Ibe  former  State  of  Berniudez,  tn  the  temis  of  article  1 
of  the  contract ;  and  lu  the  identical  way  It  acquired,  In  the  tenor  of  article 
2,  the  right  to  exploit  the  asphalt  In  all  the  territory  of  the  State,  but  only  for 
the  term  of  twenty-five  years,  fixed  by  article  8  of  tbe  contract  In  question,  and 
'Without  the  National  GoTerament  being  able  within  tbe  lapse  of  that  time  to 
grant  lihe  coticeBslous  as  regards  the  State  of  Bermudez  to  any  other  person. 

The  court  said  the  idea  had  been  thrown  out  that  the  Hamilton 
contract   gave  only— 

a  nlmple  right  of  preference  In  the  discoveries  wblcli  they  shniild  make  of 
mines  or  other  iiroducts  on  the  lands  coniprlaed  in  the  contract.  Stich  on  In- 
terpretation cnn  not  be  rationally  xiiRtalnc-d,  because  In  whatever  way  things 
are  considered  Iti  tbe  case  before  ns  tbe  result  will  always  be  that  the  Hamil- 
ton contract  Is  clothed  with  all  the  forms,  and  engenders  all  the  consequences 
of  a  privilege  granted  to  tbe  contractor  and  to  bis  assigns,  tn  order  tliat  th^ 
alone,  during  the  prescribed  time,  nilgbt  be  able  to  exploit  the  asphalt  and 
other  natnmi  priHlncts  which  should  be  foimd  in  the  territory  covered  by  the 
contract. 

The  court  further  declared  the  contract  was  in  full  force,  even 
though  the  minister  of  fomento  had,  on  January  4, 1898,  declared  the 
same  terminated  for  the  company's  alleged  failure  to  carry  out 
some  of  the  obligations  of  the  contract.  This  decree  was  declared 
void  by  the  high  court  on  August  23.  1898,  and  consequently  the  con- 
tract retained  its  legal  effect.  The  decree  aforesaid  was  rendered  on 
the  petition  of  the  attorney  for  the  promoters  of  "  Felicidad," 
which  clearly  demonstrated  they  considered  the  contract  an  insuper- 
able bar  to  tiie  acquirement  or  exploitation  of  afty  mine  in  contraven- 
tion to  the  contract. 

The  court  also  said  that  on  December  10,  1900,  the  minister  of 
fomento  issued  a  decree,  wherein  the  Hamilton  contract  was  con- 
strued as  one  not  giving  the  concessionaire  the  exclusive  right  to 
mine  asphalt  in  the  State;  that  no  such  monopoly  was  specified,  and 
it  could  not  be  presumed. 

The  court  further  said  a  desire  existed  to  attach  great  importance 
to  this  decree,  but  it  was  only  an  administrative  decision  of  no  mor« 
value  than  the  former  decree  of  January  4,  1898,  issued  by  the  same 
ministry-. 

Even  admitting  the  contract  was  in  conflict  with  the  constitution 
and  the  mining  laws,  or  that  it  ought  to  be  rescinded  on  account  of  a 
failure  on  the  part  of  the  contractor  to  perform  the  obligations 
therein  assumed,  such  facts  did  not  alter  the  judicial  effect  of  the  con- 
tract, inasmuch  as  that  "  collision  "  or  "  rescission  "  had  not  been 
declai-ed  by  competent  authority.  Therefore,  the  company  was  justi- 
fied in  saying  the  National  Government  had  no  right  to  grant  titles 
to  mines  in  the  State  to  any  other  person,  in  contravention  of  the 
terms  of  the  contract. 

The  court  then  went  on  to  say  that  under  the  contract  the  company 
had  the  exclusive  right  to  mine  asphalt  in  the  State  aforesaid  for  the 
term  of  twenty-five  vears;  that  bv  virtue  of  article  8  of  the  contract 
the  Government  could  not  grant  title  to  "  Felicidad,"  or  grant  mining 
---^  to  any  person  in  contravention  of  the  terms  of  the  con- 
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tract;  that  the  contract  having  been  approved  by  Congress,  it  ac- 
quired the  character  of  a  law  of  the  Republic,  and  created  for  the 
term  thereof  a  special  situation  in  the  State  aforesaid  for  the  exploi- 
tation of  asphalt  and  other  natural  products  of  the  forests,  wherein 
the  company  alone  could  exercise  the  right  of  exploitation;  that  the 
court  had  jurisdiction  over  the  parties  and  the  subject-matter  of  the 
suit ;  that  in  view  of  the  reasons  heretofore  given  it  was  not  necessary 
to  decide  whether  or  not  Warner  &  Quinlan  were  the  proper  fjarties 
plaintiff;  that  the  question  of  whether  or  not  the  mine  "  Felicidad  " 
and  the  asphalt  lake  which  the  company  was  exploiting  were  two  dis- 
tinct properties  or  one  and  the  same  property  was  immaterial,  be- 
cause whatever  might  be  the  situation  of  the  properties  the  fact 
remained  in  that  territory  no  mining  concessions  for  asphalt  could 
be  given  while  the  exclusive  right  of  the  company,  under  the  contract, 
remained  in  force;  that  the  title  to  "  Felicidad  "  was  subject  to  defects 
which  vitiated  it.  requisite  prescriptions  and  solemnities  prescribed 
by  the  Code  of  Mines  had  not  been  complied  with,  and  unaer  article 
1279  of  the  Civil  Code  these  defects 'could  not  be  amended.  For  the 
reasons  aforesaid  the  action  was  dismissed  without  any  special  order 
as  to  costs. 

And  thus  ended  what  may  be  called  the  third  chapter  in  the  history 
of  the  company.  In  addition  to  the  claimants  to  "  Felicidad  "  and 
"  Venezuela,"  other  parties  had  attempted  to  procure  a  title  to  the 
southern  part  of  the  lake,  which  they  designated  as  the  "  South  Side  " 
mine,  and,  perhaps,  still  others  had  made  claim  to  other  parts  of  the 
lake.  If  all  these  several  claims  had  been  allowed  the  Bermudez 
Companv  wQuld  have  lost  all  or  practically  all  of  the  lake.  But  as  a 
result  of  this  decision  these  parties  apparently  abandoned  the  field, 
and  like  the  Arabs  of  old  "  they  folded  their  tents  and  silently  stole 
awav."  The  Bermudez  Company  was  left  in  the  exclusive  possession 
of  the  entire  lake;  its  right  tnereto,  however,  was  adjudicated  by  the 
aforesaid  decision  to  be  the  Hamilton  contract ;  its  land  and  mining 
titles  were  ignored. 

00>'ERN31ENT  OF  VENEZUELA  COMMENCES  SUIT  AGAINST  THE  COMPANY. 

On  Julv  20,  1904,  the  attorney-general  of  Venezuela,  Dr.  F.  Arroyo 
Parejo,  filed  a  complaint  in  the  nigh  federal  and  cassation  court  of 
Venezuela,  which  suit  had  for  its  purpose  the  cancellation  of  the 
Hamilton  contract  and  the  sequestration  of  its  property.  This  is  the 
suit  of  which  special  complaint  is  now  made  by  the  Bermudez  Com- 
pany to  the  Department  of  State.  It  is  charged  that  the  suit  was  a 
perversion  of  judicial  process,  for  the  purpose  of  imlawfully  con- 
fiscating the  company's  property. 

THE    government's    COMPLAINT. 

The  complaint  recited  the  Hamilton  contract  and  the  additional 
articles  thereto,  including  the  one  which  provided  for  the  canaliza- 
tion of  the  Guarapiche  River,  all  of  which,  it  was  alleged,  were  ap- 
proved by  Congress  on  June  G,  1884,  and  were  assigned  to  the  Ber- 
mudez Company.    The  complaint  went  on  to  say: 

Twenty-one  yenrB  bave  elaiwied  since  the  above-mcntloue<l  comi>nny  entered 
npon  the  enjoyment  of  the  I  In  mi  I  ton  concession,  and  during  this  long  period  of 
time,  notwithstanding  the  said  concession  is  one  of  the  most  extensive  and 
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faTor<Hl  ibiit  liDs  been  ^mnted  hy  the  Government  of  VenetueiR,  the  lald  cmu- 
inuy  baa  reiitrlctMl  itaelt  Bolelf  aud  excluiiivel;  to  the  esploItatloD  of  an  aaplult 
lake  discovcreil  witlilti  the  territory  of  the  State  of  Benuiidei,  neglecting  aitlrelr 
to  fiiimi  the  othei-  obllijutloiia  Rtlpiilated  In  the  coutrnct.  There  Is  no  donbt  that 
the  ronijtany  hiis  thought  that  the  excluHLve  exploitation  of  the  asphalt,  which 
iilTera  greater  fHcllltlen  and  produces  more  enticing  returns  than  that  of  other 
natural  jirodiictx,  was  a  convenient  way  of  executing  the  contract;  hut  this  sin- 
gular Jmlginent  can  not  be  shared  by  the  (loveruinent,  who  sees  one  of  the  moat 
productive  bnuiclics  of  the  national  wealth  rendered  unproBtable,  to  the  evident 
daniat»  of  the  public  interests.  AB  a  matter  of  fact,  the  exploitation  of  the 
natural  iirtHlncts  nt  tlie  State  of  Berniudez  other  than  aspbnlt  has  reruntned  sta- 
tionary for  U))wiird  of  twenty  years,  and  the  Government  Quds  It  Impossible  to 
activate  It  un  account  of  Its  obligation  toward  the  comiwny.  Such  a  situation 
bna  become  unbearable. 

TIlis  cotiiplaint  was  more  in  the  nature  of  an  argument  than  a 
statement  of  facts.  It  alleged  that  the  company  coiild  not  contend 
that  the  exploitiition  of  natural  products  to  which  the  contract 
related  was  sim|>ly  a  right  which  it  conld  renounce  at  will.  Such  an 
interpretation  gave  to  one  party  all  the  benefits  and  imposed  upon 
the  other  all  ihe  burdens.  Even-  nght  was  the  coiTelative  of  an 
obligation. 

The  piirpofic  of  the  (iovernnieul  by  this  contract  was  to  promote 
the  pixigiess  of  the  State  by  all  the  means  incident  to  a  great  enter- 
prise. The  company  had  rendered  this  purpose  nugatory,  and  had 
Ignored  its  obligations. 

Fiirtliermore,  the  exploitation  of  asiihalt  had  l>een  conducted  on  so 
small  a  scale  tlint  the  returns  to  the  (xovernment  therefrom  had  been 
ludicrously  small. 

The  company  had  not  cniinti/ed  any  of  the  rivers  in  the  State,  an 
impnnemenl  agreed  upon  in  the  contract. 

Thei-efoi-e,  nursuimt  to  instrnetions,  he  brought  this  suit  against 
the  conipauy  tor  the  dissolution  of  the  contract;  for  the  recovery  of 
damages  incurred  by  reason  of  its  failure  to  execute  the  contract, 
"according  to  the  jiist  finding  of  appraisei-s,  and  calculated  in  ac- 
cordance with  the  basis  established  by  the  first  additional  artich" 
and  for  costs,  etc. 

The  complaint  further  alleged:  As  the  contract  was  a  lease,  "  M« 
subjfit-viiittif  nf  whi'-h  is  the  enjoynuni  of  all  the  natural  products 
cuiitlii;/  on-  thi-  irild  lands  of  the  former  State  of  Bermnaez,  and 
from  tlif  in.';tniment  of  ])roof  aud  telegram  which  I  annex  it  is  clearly 
dcnumstratod  that  the  lessee  has  omitted  to  make  improvements 
which  bv  the  contract  it  is  bound  to  make,  such  as  the  canalization 
of  the  rivers  of  the  State,  in  conformity  with  the  seventh  clause  of 
article  STii  of  the  Code  of  Civil  Pnicedure,  I  move  for  a  decree  of 
seouestrntion  of  the  mine  which  the  company  exploits  at  the  place 
called  (luanoco.  together  with  all  the  apparatus  and  appurtenances 
of  the  ex|)loitiition,  to  answer  the  i-esult  or  this  suit.'"  etc, 

Exhibitt  to  bin  of  romplaint. — The  exhibits  attached  to  or  filed 
with  the  complaint,  which  the  attorney-general  said  clearly  demon- 
strated the  company  had  failed  to  make  the  "improvements"  called 
for  by  the  contract,  were  a  telegnim  and  three  dejiositions,  or  ex  parte 
affidavits. 

R.  Vflas^iies's  fclfyram. — The  telegram  was  from  one  R.  Velasquez 
to  Dr.  Lucto  Baldo.  the  minister  of  the  interior,  dated  April  22, 1904, 
wherein  Velasquez  said  that  "  on  trustworthy  information  "  he  would 
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say  the  company  had  not  canalized  any  rivers  or  exported  any  natural 
products  other  than  asphalt. 

Llamozn^s  afjidavit — :The  first  affidavit  was  that  of  one  Thomas  C. 
Llamoza,  which  was  to  the  effect  that  he  had  been  at  Guanoco,  where 
the  company's  works  were  located ;  that  from  such  place  to  Maturin 
transportation  by  water  was  effected  by  canoes.  Vessels  of  a  deeper 
draft  could  not  bje  used,  which  proved  to  him  the  river  Guarapiche 
had  not  been  canalized. 

Jiminez^a  a^davit, — Next  was  the  affidavit  of  German  Jiminez. 
He  said  he  was  at  Guanoco  in  October,  1900.  In  the  rivers  leading 
to  that  place  he  saw  no  signs  of  canalization ;  as  to  the  river  Guara- 
piche he  knew  nothing. 

Ponci'^8  a^davit, — Next  was  the  affidavit  of  Dr.  M.  A.  Ponce,  for- 
merly an  attorney  for  the  Bermudez  Company.  He  said  he  had 
visited  Guanoco  several  times.  He  generally  went  there  from  Trini- 
dad on  the  company's  steamers.  The  rivers  navigated  on  such  jour- 
neys were  of  their  natural  depth  and  width.  On  the  Cano  Colorado 
and  Guarapiche  steamers  could  go  only  a  short  distance  up  the  for- 
mer, then  had  to  anchor  and  send  small  boats  up  to  the  custom- 
house ;  and  up  to  Maturin  the  only  navigation  was  oy  "  lighters  "  or 
small  crafts  propelled  by  poles,  etc.  Therefore  he  asserted  there  had 
been  no  canalization. 

Reference  to  judge  of  first  hiHtance. — On  the  same  day  the  com- 
plaint was  filed  the  case  was  referred  to  the  president  oi  the  court, 
who  acted  as  the  judge  of  first  instance  or  judge  of  examination. 

Order  that  summons  issue. — On  the  next  day,  July  21,  the  judge  of 
examination  received  the  I'ecord,  and  ordered  that  a  summons  be 
L^ued  for  the  Bermudez  Company,  and  that  it  be  served  on  its  local 
representative. 

Camer  suggested  as  receiver, — On  this  same  day  the  attorney-gen- 
eral appeared  and  suggested  to  the  judge  that  if  the  sequestration 
e rayed  for  was  ordered,  Ambrose  H.  Carner,  a  resident  of  Caracas, 
B  appointed  receiver,  and  that  a  commission  to  execute  the  order  be 
issued  to  the  civil  judge  of  Cumana. 

SEQUESTRATION    OF    COMPANY'S    PROPERTY    ORDERED — A.    11.    CARNER 

APPOINTED   RECEIVER. 

On  the  same  day  the  judge  entered  an  order  of  sequestration, 
wherein  he  said  he  found  that  the  ^''extreme  circumstances ''  required 
by  law,  as  specified  in  article  373  of  the  Code  of  Civil  Procedure, 
had  been  fully  proven.  Ambrose  H.  Carner  was  ap{>ointed  receiver, 
and  a  citation  for  him  was  ordered.  The  civil  judge  of  Cumana  was 
ordered  to  execute  the  order  of  sequestration. 

CARNER  SWORN  IN  AS  RECEIVER. 

On  the  next  day,  July  22,  at  9  o'clock  in  the  forenoon,  Carner  ap- 
p^red  before  the  judge,  accepted  the  appointment,  and  was  sworn  to 
faithfully  discharge  tlie  duties  of  his  orace. 

Commission  to  civil  judge. — On  the  same  day,  July  22,  a  commis- 
sion was  issued  to  the  civil  judge  of  Cumana,  wherein  was  recited 
the  order  of  sequestration,  the  appointment  of  Carner  as  receiver. 
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and  the  civil  judge  was  directed  to  execute  the  order  of  the  court 
and  to  give  Camer  possession  of  the  mine,  with  all  its  apparatus  and 
accessories. 

BERMUDEZ  OOMPANY  SEmED  WTTH  8DMHON8. 

On  the  same  day,  July  22,  the  summons  issued  for  the  Bermudez 
Company  was  returned  as  served  on  Robert  K.  Wright,  the  resident 
managing  director,  at  half  past  2  o'clock  of  the  afternoon  of  that  day. 

THE  PROTEST  OF  THE  BERMUDEZ  COMPANY. 

Appearaiice  of  Bermudez  Company  and  petition  of  R.  K.  Wright. — 
And  at  4.45  p.  m.  of  the  same  day  Mr.  Wright  filed  a  petition  with 
the  judge  wherein  he  said  he  had  imexpectedly  learnea  of  the  com- 
mencement of  the  suit;  that  he  was  surprised  that  nn  the  day  previ- 
ous an  order  for  the  sequestration  of  the  company's  property  had 
been  made  and  he  was  still  more  surprised  that  A.  H.  Camer  had  been 
appointed  receiver. 

He  asserted  tliat  to  call  the  Hamilton  contract  a  lease  wag  a  perver- 
sion of  its  terms  so  as  to  bring  it  within  the  article  of  the  code  in 
reference  to  leases;  the  contract  was  in  no  sense  a  lease;  the  parties 
thereto  never  so  understood  it ;  the  precautionary  measure  of  seques- 
tration ought  to  be  grounded  only  on  an  indisputable  lease;  other- 
wise any  kind  of  contract  could  be  made  the  excuse  for  such  a  pro- 
ceeding by  simply  calling  it  a  lease,  and  it  was  of  the  utmost  impor- 
tance that  the  question  whether  or  not  the  contract  was  a  lease  should 
be  first  decided. 

He  called  attention  to  article  368  of  the  code,  which  provided  that 
the  judge  may  order  sequestration;  it  was,  therefore,  a  remedy  to  be 
exercised  in  the  discretion  of  the  judge  in  deference  to  justice  and 
impartiality.  An  immense  loss  would  accrue  to  the  company  by 
the  sequestration  ordered ;  no  necessity  existed  therefor,  even  if  it 
was  authorized  by  law.  whicli  is  denied.  He  therefore  prayed  that 
the  order  be  reviewed  and  revoked. 

company's  protest  ovekrdled. 

On  July  25  the  judge  said  that  "  without  entering  into  details  with 
regard  to  the  arguments  connected  with  the  principal  affair  which  is 
the  subject-matter  of  the  suit,  and  referring  only  to  the  said  incident, 
maintains  the  proceedings  instituted  on  the  2Ist  instant,  already  men- 
tioned, finding  that  the  grounds  on  which  it  was  based  still  exist." 

Petition  for  rule  when  to  fie  answer. — On  the  same  day  the  attor- 
ney for  the  company  petitioned  the  judge  and  said  that  between 
Caracas  and  Guanoco  there  was  no  telegraph  or  other  means  of 
prompt  communication;  that  the  company,  at  its  office  in  Caracas, 
would  not  know  for  many  days  or  weeks  when  the  writ  of  sequestra- 
tion was  e.xecuted;  that  the  code  required  the  answer  to  a  sequestra- 
tion proceeding  should  be  made  on  the  third  day  after  the  execution 
of  the  writ,  and  he  asked  the  court  to  fix  a  time  when  such  answer 
should  be  ^led. 

On  the  following  day  the  court,  in  order  to  preserve  the  rights  of 
Ixith  parties,  ordered  that  as  soon  as  knowledge  of  the  sequestriation 
came  to  the  court  the  company  should  be  notified. 
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On  July  22  the  commission  to  the  civil  judge  of  Cumana  to  execute 
the  writ  of  sequestration  was  issued.  This  commission  was  received 
bv  the  civil  judge  on  July  24,  apparently  having  been  delivered  by 
^Ir.  Garner.  The  civil  judge  aforesaid  entered  an  order  wherein  it 
was  stated  that  the  writ  would  be  "  executed  in  the  most  exact  and 
expeditious  manner;"  that  the  tribunal  would  "constitute  itself"  at 
each  of  the  places  which  might  be  necessary  to  give  possession  to  the 
receiver,  ana  that  the  support  of  the  public  troops  would  be  requested 
if  circumstances  required. 

EXECUTION   OF   ORDER   OF   SEQUESTRATION. 

It  is  reported,  and  not  denied,  that  the  civil  judge  aforesaid,  Mr. 
Gamer,  and  the  fiscal  or  assistant  attorney-general,  with  a  detachment 
of  troops,  embarked  in  a  Government  gunboat  and  sailed  to  Guanoco. 
Thev  arrived  there  on  July  28.  A  record  of  the  proceedings  was 
ma(fe  by  the  civil  judge.  It  is  asserted  by  the  representatives  of  the 
company  that  the  full  details  of  what  occurred,  the  acts  of  aggression 
committed,  the  violence  threatened,  and  the  arrests  made  are  not 
stated  in  this  record. 

It  is  undoubtedly  true  the  oflScers  of  the  Government  arrived  at 
Guanoco  with  a  great  show  of  force.  Aside  from  the  guns  on  the 
ship,  there  was  an  armed  military  force.  The  representatives  of  the 
company  in  charge  of  its  property  w^ere  taken  by  surprise  and  com- 
pletely overawed.  The  latter  cohiplain  they  were  treated  with  vio- 
lence and  subjected  to  various  indignitias  by  the  troops.  The  officials 
of  the  Government  deny  this  charge.  They  admit  they  went  there 
with  armed  force;  they  expected  resistance  fr.om  the  employees  of 
the  company,  and  they  were  prepared  to  meet  it ;  but,  they  assert,  no 
resistance  was  offered,  no  force  was  necessary  or  employed,  and  the 
proceedings  were  conducted  in  a  peaceable  manner. 

The  record  kept  by  the  civil  judge  shows  that  Mr.  Bartlett,  the  com- 
pany's superintendent  in  charge,  declared  he  delivered  the  property 
to  Sir.  Gamer,  as  receiver,  in  obedience  to  the  judicial  mandate,  and 
by  reason  of  the  military  force  brought  there  by  the  gunboat  Bolivar. 
The  record  further  says  the  military  force  was  pre>sent  only  to  support 
the  judicial  authority  in  case  of  a  disturbance,  but  evervthing  was 
done  without  violence.  This  record  was  signed  by  the  juclge,  by  Mr. 
Camer,  Mr.  Bartlett,  the  superintendent,  and  by  F.  J.  HoTdem. 

The  officers  then  proceeded  to  take  an  inventory  of  the  property 
seized.  It  included  office  furniture  of  all  kinds,  account  books,  $470 
in  English  money,  small  sums  in  Venezuelan  money,  household  furni- 
ture, provisions  and  food  supplies,  tools,  implements,  hardware, 
machines,  manufacturing  supplies,  engine  tools  and  supplies,  horses, 
mules,  railroad  and  equipment,  crude  asphalt,  houses,  buildings, 
wharves,  etc.  The  taking  of  this  inventory  commenced  on  July  28, 
and  continued  from  day  to  day  until  and  including  August  3.  In 
the  inventory  great  emphasis  was  laid  on  the  bad  condition  of  the 
properties,  especially  the  railroad  equipment,  wharves,  etc. 

Protest  of  the  company. — On  August  25  Mr.  Wright,  the  company's 
l^>cal  managing  director,  filed  a  protest  with  the  judge  of  first  m- 
stnnce,  in  which  he  complained  that  the  judge  had  sent  the  commis- 
sion for  the  execution  of  the  writ  of  sequestration  to  the  local  civil 
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jud}i:e  lit  Cniiiuiia  by  Mr.  ('ni'iiei',  instead  of  sending  the  same  l^  mail, 
as  recjiiiffHl  )»r  arli'-Ie  *^:I7  of  the  code,  and  the  record  did  not  ^ow  the 
ap|>oint[iieiit  of  Carner  an  a  iiiesseiijrer,  all  of  which  indicated  not  only 
undue  hitste.  but  iriv^nilnrity  in  procedure. 

Also,  it  was  a  matter  of  puolic  notoriety  that  the  man-of-war 
Bolivar  returned  from  its  trip  to  Ouanoco  in  the  first  part  of  Auf^ust 
with  tlie  officers  who  went  with  Camer  to  execute  the  writ;  that  some 
of  such  officers  had  ^ince  then  l>een  in  Caracas,  but  no  report  of  the 
sequestration  had  been  made. 

Also,  it  had  come  to  his  knowledge  by  correspondence  with  Mr. 
Bartlett.  the  sii]>erintendent  at  the  mine,  that  Mr.  Camer,  accom- 
panied hv  the  <-ivil  judge  of  Cimiana.  the  national  fiscal,  and  an 
armed  iniHtary  force  hiid  taken  possession  of  the  property  of  the 
company  in  n  "  military  manner :  "  that  the  cashier  was  not  permitted 
to  pay  tlie  wr>rkmen  and  employees  the  wages  and  salaries  due  them: 
that  the  civil  judge  reluctantly  accepted  a  protest  from  Bartlett.  and 
afterwards  i-efused  to  give  Bartlett  a  certified  copy  thereof. 

He  called  s|)ecial  attention  to  the  fact  that  the  steamer  Kennett 
sailed  from  Port  of  Spain  on  August  21.  chartered  for  a  load  of 
asphalt  to  l>e  re<-eived  at  Ouanaco. 

And  he  protested  in  the  name  of  the  company  against  all  the  fore- 
going nets,  which  had  <-aiised  immense  damage  to  the  company. 

HKR.MI'UEZ  (II.MI'AVV's  ANSWER  IX  SEQITESTRATION  PBOCEEDINO. 

Mr.  Wright  ulso  filed  aimthei-  document  in  the  nature  of  a  protest 
or  answer  lo  the  secmestnilion  proceeding,  which  seems  to  have  been 
filed  with  the  precefiiny  protest,  or  entered  at  the  same  time.  It  was 
dated  Aiiiriist  — ■  10(l."i,  In  this  document  he  objected  to  the  seques- 
tration wliich  had  been  decree<I  without  notice  to  the  company,  and 
he  deiiieil  both  the  law  and  the  facts  adduced  as  ground  for  the  same. 
Even  if  the  Ilaiuillon  contract  was  a  lease,  the  proof  furnished  by 
the  exhibits  to  the  complaint  was  not  sufficient  to  justify  the  order  of 
sequestration. 

The  alleged  obligation  to  canalize  rivers,  if  it  ever  existed,  was  in 
the  alternative — that  is.  to  canalize  one  or  more  rivers,  or  to  build  a 
railnmd— and  the  obligation  had  been  fulfilled  by  constructing  a  rail- 
road, wliicli  was  thfii  the  sid>ject  of  sequestration. 

If  it  wn>  Hot  nil  alternative,  but  only  a  single  obligation,  it  had 
been  fulfilk><l  as  fai'  as  it  was  posr^ible  to  do  so;  Iwyontlthat  no  obli- 
gation extended. 

On  the  other  hand,  the  company  solemnly  asM-rted  the  asphalt  lake, 
lands,  and  ap|»urteniiiiccs — 

do  nut   bi-l'.ii!/  t:   il   I,!,    rirlilr  >,/  Ihr  x....-.illrtl   llumill-:,!   rt.nlnivl.  wIlMl   1m  tlie 

8iil)jfcl-iiiaii<T  -r  itiis  Milt.  I.tii  I.J-  viitm-  i.f  litlwi,  wliUli  wcrp  Inpill.v  Knuited 
to  it  hv  Itie  iu.ti.iuiil  .■\i--iit1ic  IHHV.TM  of  Vnicxii..],!  <.ii  tlie  Ttb  niiil  14tli  of 
l>ecciiilicr.  lssL,s.  •  *  "  ;iinl.  ;iltl».ii;ili  II  Is  inic  Unit  tli.-  rpuii.te  .MTHBlon  of 
ttHiw  litloH  »viLs  (!:.•  .■.p;iTr;Lrt  iir.w  iiiiiU-r  iliwuKSiim.  it  i»  mil  li'sn  true  Itiey  also 
hnvt'  tlu'ir  iiiiiiiiiliiiti-  .imlirinl  ciiiiM-!'  wliich  nri?  |irci|«'r  iind  |iocnl1iir  to  Ibem, 
Ibeir  liriiig  titirs  irlihli  hnir  m-rrr  lirrii  ilitrii'titi'l,  iinil  iiir  not  nuircptihle  of 
ditcuntiiin.  III  till-  iii'i-nl  xiiit. 

A  pnitest  was  made  against  the  Hppoiiitnicnt  of  Mr.  Carner  its 
receiver  In-cause  he  was  the  company's  notorious  enemy  and  was  hos- 
tile to  its  interests. 
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The  i)etitioner  prayed  that  the  decree  of  sequestration  might  be 
revoked.  The  right  of  the  company  to  demand  damages  for  the 
immense  lo&ses  incurred  was  reserved. 

It  should  be  here  noted  that  two  issues  were  made  in  this  case :  One 
on  tlie  secjuestration  proceeding,  and  one  on  what  was  termed  the 
main  issue.  The  first  involved  the  question  whether  or  not  the 
Hamilton  contract  w^as  a  lease,  and,  if  it  was  a  lease,  whether  or  not 
the  facts  justified  the  sequestration.  The  second  issue  involved  the 
question  whether  or  not  the  (xoveriunent  was  entitled  to  a  judgment 
canceling  the  contract.  As  the  first  issue  was  first  tried,  I  will  follow 
it  to  a  conclusion. 

Rece'u'er'^s  report, — On  September  19  Mr.  Garner,  as  receiver,  made 
his  first  report.  He  enterea  upon  a  minute  description  of  the  phys- 
ical condition  of  the  property,  which  he  said  was  very  bad,  particu- 
larlv  the  railroad  and  wharves. 

The  former  was  5.3  miles  long  and  had  a  3-foot  gauge.  The  ties 
were  rotten  and  buried  in  the  mud.  Ix)comotives  and  cars  were  out  of 
repair,  likewise  the  buildings  and  the  wharves  were  rotting  down. 
A  large  expenditure  for  repairs  was  necej^sary.  The  sanitary  condi- 
tions were  also  bad,  drains  filled  up,  etc.,  and  the  health  of  all 
employees  was  thereby  endangered.  He  found  about  200  workmen 
employed,  most  of  them  digging  asphalt.  There  was  a  shortage  of 
provisions,  scarcely  six  days'  supply  on  hand.  He  discharged  about 
60  men,  but  it  was  necessary  to  get  supplies  for  the  balance.  The 
only  source  of  supplias  was  Trinidad,  many  miles  distant.  He 
secured  a  steamboat  and  sent  it  for  supplies,  lie  organized  his  work- 
ing force  and  began  digging  asphalt.  He  had  as  yet  made  no  sales, 
but  he  was  on  good  terms  with  purchasers  in  Europe  and  the  United 
States,  and  he  soon  made  arrangements  to  place  some  shipments, 
delivered  on  board  at  Guanoco.  The  steamer  Kenuetf  arrived  at 
(fuanocM)  for  a  load  of  asphalt  on  the  23d  of  the  preceding  month 
(August)  and  sailed  on  September  8. 

As  this  hapiHMied  at  the  beginning  of  the  second  month  of  his 
administration  the  account  of  tliis  shipment  would  ap|x»ar  in  his 
next  month's  report.  He  sold  the  asphalt  f.  o.  b.  (ruanoio  at  $5  per 
ton,  the  same  price  at  which  the  Bermudez  Company  had  sold  asphalt 
f(»r  nuiny  years,  according  to  his  books.  He  was  trying  to  sell  3,000 
tons  more.  He  attached  itemized  account  of  disbursiMuents  from 
July  22  to  August  31. 

KVII)KN<'K    IN    SKgrKSTIlATION    PKOCKKDINIJS. 

On  Septemljer  22  the  hearing  on  the  s<H]uest  ration  issue  began 
Inffore  the  judge  of  examination: 

The  Government  offered  in  evidence: 

1.  An  auditor's  certificate,  dated  Septeml>er  22,  11)04,  to  the  effect 
that  the  Bermudez  Company  had,  "'from  its  foundation,"  paid  into 
the  national  treasury  2  lK)livars  for  each  1)99^  kilograms  of  asphalt  it 
had  exported;  and  had  during  all  of  that  time  imix)rted  free  of  duty 
material  and  tools  used  in  the  exploitation  of  the  same. 

Just  what  the  purpose  of  introducing  this  certificate  in  evidence 
was  I  do  not  know.  It  was  probably  to  show  that  although  the  com- 
pany had,  in  its  answer  in  this  sequestration  proceeding,  denied  that 
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the  lake,  lands,  etc.,  Iwlonged  to  it  "  by  viriue  of  the  so-called  Hamil- 
ton contract,"  nevertheless  the  company  had,  "  from  its  foundation," 
paid  the  export  duties  prescribed  oy  the  contract,  and  had  continu 
ously  availed  itself  of  the  exemption  from  import  duties  thereby 
granted ;  and  these  facts  justified  the  conclusion  that  it  held  the  mine 
and  lands  and  operated  the  same  under  the  contract. 

2.  The  Official  Gazette,  No.  0065.  January  29,  1904,  contained  the 
decision  and  opinion  of  the  Federal  court  rendered  in  the  case  of 
Warner  et  ah  '■.  Bermudez  Company. 

This  decision  also  affirmed  the  validity  and  continued  existence  of 
the  Hamilton  contract:  and  further  decided  that  during  the  term 
thereof  no  land  or  mining  titles  could  be  granted  in  contravention 
thereto. 

3.  On  the  2lith  of  September  the  Government  intmduced  as  wit- 
nesses Messrs.  Llamoza  and  Ponce ;  they  were  two  of  the  parties  whose 
affidavits  were  filed  with  the  complaint.  They  ratified  their  former 
statements.  Doctor  Bance.  the  attorney  for  the  defendant  company, 
was  called  as  n  witness  by  tlie  (xoveinment,  by  whom  it  was  sought 
to  be  proved  that  the  company  paid  the  GoveiTimeiit  the  duties  on 
exports  of  asphalt  j)rescribed  by  the  Hamilton  contract,  and  imported 
free  of  duty  materials  used  in  the  exploitation  of  asphalt ;  but  Doctor 
Bance  had  no  personal  knowledge  of  tlie  details  of  the  business. 

The  foregoing  witnesses.  I^lamoza  and  Ponce,  were  the  only  ones 
who  assumed  to  testify  to  anything  on  either  side.  Their  testimony 
was  directed  solely  to  the  question  of  canalization  of  rivers.  It  was 
negative  in  character  and  of  little  weight.  At  best,  it  only  tended 
to  show  there  had  been  no  cannlizntion  of  rivers.  But,  as  the  defense 
offered  no  proof,  the  Government  was  entitled  to  the  benefit  of  what- 
ever reasonable  deductions  this  evidence  justified. 

ATTORN EV-(iKNEK.M,'s  AWiUMENT. 

At  the  conclusion  of  the  evidence,  the  sef|uest ration  issue  was 
argued  by  both  sides.  The  attorney -genera  I  contended  the  Hamilton 
contract  was  a  lease,  for  the  following  reasons:  1.  At  the  time  it 
was  made  the  authority  of  the  Government  over  wild  land.s  was 
limited  to  that  of  administration.  It  had  authority'  to  lease  lands  for 
a  limited  term,  but  liad  no  authority  to  alienate  them  except  by  the 
methods  prescribed  in  the  law  of  wild  lands,  which  hod  not  been 
observed  in  this  instance.  2.  The  contract  possessed  the  characteris- 
tics of  a  lease,  viz.  limited  term,  obligations  to  be  performed,  and  a 
prescrilH'd  coiupeiisalioii.  If  not  classified  as  a  lease  under  the  law, 
it  was  closely  analogou-  thei-eto.  and  the  rules  of  law  applicable  to 
such  analogous  contracts,  in  the  absence  of  other  special  regulations, 
should  be  ai)plied  thereto. 

The  company,  he  said,  contended  that  even  if  the  obligation  to 
canalize  rivers  existed,  it  was  in  the  alternative:  that  is,  to  canalize 
rivers  or  to  build  a  railroad,  and  that  the  company  had  complied 
with  the  latter  condition.  This  interpretation  he  denied.  There  was 
a  positive  obligation  to  canalize  one  or  more  rivers,  commencing  with 
the  Cano  Colorado  and  the  (Juarapiche.  For  .such  work  the  exclusive 
right  to  navigate  the  rivers  canalized,  or  to  impose  a  tax  on  vessels 
navigating  them,  was  granted.     While  the  c<mfract  said  Hamilton 
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should  have  the  same  right  if  he  constructed  a  railroad,  the  latter 
was  not  an  alternative  omigation.  There  was  no  obligation  to  build 
a  railroad ;  it  was  as  optional  with  Hamilton  to  do  so  or  not ;  but  the 
obligation  to  canalize  rivers  was  positively  declared  and  expressly 
assumed. 

The  company,  he  further  said,  had  not  proven  there  were  any  tech- 
nical difficulties  in  the  way  of  canalizing  the  rivers;  which  was  the 
only  way  it  could  be  released  from  the  obligation.  And  this  hnprove- 
ment  provided  for  in  the  contract  not  having  been  made,  the  right 
to  a  decree  of  sequestration,  as  provided  in  No.  7,  article  373,  of  the 
Code  of  Civil  Procedure,  accrued  to  the  Government. 

He  further  said  that  the  protest  against  Mr.  Carner  was  ground- 
less. He  was  appointed  because  he  was  an  American  and  because  of 
his  well-known  competency  to  care  for  the  property  placed  in  his 
hands. 

Provisions  of  the  code, — The  sections  of  the  Code  of  Civil  Pro- 
cedure upon  which  the  attorney-general  relied  for  the  right  of  seques- 
tration are  as  follows: 

Abticlr  373.  Sequestration  shall  be  decreed : 

7th.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment 
of  rental ;  on  account  of  the  property  becoming  deteriorated ;  or  on  account  of 
ha  Ting  failed  to  make  improvements  to  which  he  is  bound  by  the  contract ;  pro- 
Tided  any  of  the  circumstances  be  proved  in  the  manner  indicated  in 
article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  in  number 
llTe,  may  demand  an  order  that  they  themselves  be  named  repositary,  and  the 
I»operty  shall  remain  subject  to  answer  the  lessee  or  purchaser  when  necessar>'. 

Abticlk  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is 
proof  of  the  right  sued  for,  although  it  may  be  by  deposition  of  witnesses,  when 
this  proof  is  admissible  according  to  the  Civil  Code,  any  of  the  parties  may 
request,  according  to  the  case,  and  the  judge  may  grant: 

1.  Prohibition  to  alienate  the  subject-matter  of  the  suit. 

2.  The  sequestration  of  determinate  properties. 

3.  I>eix>8it  of  security,  and  in  default  thereof  the  attachment  of  sufficient 
property. 

ARGUMENT   FOR   THE   BERMUDEZ   COMPANY. 

Doctor  Bance,  attorney  for  the  Bermudez  Company,  argued  in 
substance  as  follows: 

The  several  articles  in  the  code  referred  to  and  relied  upon  by  the 
attorney-general  only  authorized  sequestration  in  a  case  where  there 
had  been  a  lease  previously  established  as  a  basis  for  the  order.  The 
Hamilton  contract  was  not  a  lease  in  form  or  in  meaning  and  had 
never  been  so  interpreted  bv  the  parties. 

Assuming  the  contract  to  be  a  lease  the  sequestration  of  the  asphalt 
mine  was  not  authorized  because  according  to  the  complaint  the 
subject  of  the  lease  was  "  the  enjoyment  of  allnatural  products  of  the 
unappropriated  land  "  of  the  State  of  Bermudez,  which  was  equiva- 
lent to  saying  the  object  of  the  lease  was  a  usufruct,  while  the  sub- 
ject itself  ana  the  rights  of  the  possessor  had  been  embargoed. 

If  the  subject-matter  of  the  lease  was  a  usufruct,  the  canalization  of 
rivers  could  not  be  considered  an  improvement  thereon.  The  reason 
for  a  sequestration  is  to  prevent  damages  to  the  possession  in  the 
hands  of  the  defendant.  In  the  present  case,  from  the  nature  of  the 
property,  no  such  damage  could  be  presumed. 
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The  evidence  on  n'hich  the  sequestration  was  asked  for  was  not 
sufficient.  The  witnesses  by  whom  the  noncanaUzation  of  rivers  was 
soug^ht  to  be  proved  had  no  special  knowledge  of  the  subject  and  had 
no  opportunity  to  be  informed  thereon. 

The  company  was  never  bound  by  the  contract  to  canalize  rivers. 
The  article  referring  to  canalization  was  never  approved  by  Congress, 
as  appeared  by  the  publication  of  the  Hamilton  contract  in  the 
Official  Gazette,  No.  3300,  July  21,  1884. 

Assuming  the  foregoing  "  unrefutable,  powerful,  and  decisive  ail- 
ment "  had  no  value,  sequestration  could  not  have  been  justified 
without  deciding  a  point  involved  in  the  main  issue — the  judicial 
nature  of  the  contract. 

Finally.  "  the  company  is  in  possession  of  the  sequestrated  asphalt 
mine  by  fight  of  titles  tchich  knee  not  and  can  not  he  ditcusaed  in 
the  present  suit."  which  referred  exclusively  to  the  Hamilton  contract. 

DECISION   OF  Jt'OOE  OF  FIRST  IN8T.\>;CE. 

On  October  4, 1904.  the  judge  of  first  instance  rendered  his  decision 
in  an  opinion  which  recitetl  the  evidence  and  pleadings,  and  then 
said: 

It  was  true  that,  to  determine  the  nature  of  some  contracts,  the 
intent  of  the  parties  and  the  interpretation  thereof  given  by  them 
should  be  taken  into  consideration;  but  such  a  rule  should  not  be 
carried  so  far  as  to  allow  contracts  to  lose  the  character  given  tbein 
by  law. 

Taking  into  consideration  tlie  nature  of  the  contract  in  question, 
also  that  the  (iovcrnmcnt  in  agreeing  thereto  could  only  act  in  an 
administrative  capacity,  it  foHowed  that  the  contract  must  be  classed 
by  the  law  among  those  of  limited  duration  of  a  burdensome  nature 
and  with  a  fixed  compensation  stipulated  therein. 

To  discuss  tlie  natui-e  of  the  contract  was  not  to  prejudice  the  main 
issue  in  the  suit,  which  was  whether  or  not  the  contract  should  be 
annulled. 

In  the  course  of  this  pi-oceeding  the  defendant  had  not  produced 
any  eriiitnfc  In  its  furor,  therefore  the  reasons  on  which  the  seques- 
tration WHS  (H'derecl  remained  in  foix-e  and  the  former  decree  was 
affirmed. 

.\PI'I';.\l,    T.VKKN    FHOM    ORDER    OF    SKQtMTR.VTION. 

On  October  .">.  1904.  tlie  company  appealed  fmm  tlie  decision,  the 
appeal  was  granted,  and  the  record  was  ordered  to  be  certified. 

Appeal  in  hir/h  ffth-ral  court. — On  November  9,  1904,  the  appeal 
came  up  befoiv  the  high  federal  snd  cas.sation  court. 

Inhibition  of  Doctor  Paul. — Dr.  J.  de  J.  Paul,  one  of  the  judges 
and  the  vice-president  of  the  court,  announced  he  was  disqualified, 
in  his  judgment,  to  sit  as  a  judge  in  the  case,  because  he  was  one  of 
the  attorneys  for  Warner  ■&  Qninlan  in  their  suit  against  the  com- 
pany.    In  that  case  the  land  and  mining  titles  of  the  company  and 


le  proper  i 
ivolvea,  am 


and  those  questions  also  related  to  the  subject  of  the  appeal 
then  before  the  court.  Under  the  circumstances  he  thought  it  hia 
duty  to  withdraw  from  the  hearing  of  the  H|>[>eal. 
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DECLARATION   OF  CO^IPANY's  ATTORNEY  THAT  LAND  AND   31ININ(5  TITLES 

WERE  NOT  INVOLVED. 

Doctor  Banco,  the  attornev  for  the  company,  took  exceptions  to 
the  statement  of  Doctor  Paul.  He  said  the  issues  in  the  Warner  & 
Quinlan  suit  solely  involved  the  title  to  the  mine  "  Felicidad,"  and  in 
the  case  at  bar  "  the  mining  title  issued  to  the  New  York  and  Ber- 
mudez  Company,  which  gives  it  exclusive  ownership  over  the  lake 
of  asphalt,  is  not  a  title  which  is  discussed^  or  which  can  he  the  sub- 
jett  of  discussion^  in  the  incident  of  sequestration^  or  in  the  prinmpal 
mii%  upon  which  said  incident  depends. 

Leon's  inhibition  as  a  judge, — Doctor  Paul,  however,  withdrew 
from  the  case,  and  a  substitute  judge  was  called  in  his  place.  No  ex- 
ceptions can  lx»  taken  to  the  manner  of  his  withdrawal  or  to  the  rea- 
sons assigned  therefor. 

Dr.  Carlos  I^hhi,  one  of  the  judges,  also  announced  his  withdrawal 
from  the  case.  This  was  proper  enough,  for  he  evidently  was  preju- 
diced against  the  company.  He  had  been  its  counsel  for  manv  years, 
but  he  abruptly  withdrew  from  the  Warner  &  Quinlan  case,  because, 
as  he  said,  the  company  would  not  pay  his  fees  in  addition  to  his  reg- 
ular monthly  salary.  He  sued  the  company  for  such  fees,  and  the 
court  to  which  he  appealed  decided  against  him.  He  had,  then,  a 
grievance,  real  or  supposed,  against  the  company,  and  he  manifested 
a  disposition  to  prejudge  the  case  and  to  prejudice  his  fellow-mem- 
bers of  the  court  by  the  manner  of  his  withdrawal  from  the  consid- 
eration of  this  appeal. 

He  made  a  statement  in  which  he  said  he  was  the  conii)anv's  coun- 
sel when  the  Executive  decree  of  January  4. 1898,  canceling  tlie  Ham- 
ilton contract  l>ecause  of  a  failure  to  comply  with  its  obligations  was 
publishe<l.  He,  as  counsel  for  the  company,  applied  to  this  same 
court  to  have  that  decree  set  aside.  And  at  the  same  time  he  "  in- 
funned  the  company  of  the  advisability  of  entering  into  a  com- 
promise with  the  National  Government  in  order  to  avoid  liabilities 
to  which  the  nonfulfilnient  of  the  contract  might  give  rise.*' 

Tliis  was  probably  true,  and  it  may  have  been  good  advice,  but  this 
was  not  the  proi)er  time  to  say  so.  It  was,  in  efifect,  an  expression  of 
opinion  on  the  merits  of  the  case  and  the  unwarranted  injection  of 
Ins  testimony  into  the  record. 

Arynmeut  of  counsel, — The  attornev -general  seems  to  have  made 
no  argmnent  on  the  hearing  of  this  appeal.  His  argument  before  the 
judge  of  first  instance  was  in  the  record.  He  contented  himself 
therewith. 

ARGUMENT  OK  BERMUDEZ   COMPANY  ON   APPEAL   IN   THE  SEQUESTILVTION 

ISSUE. 

Doctor  Bance  made  a  long  written  argument.  It  mav  be  summar- 
ized as  follows:  The  judge  of  first  instance  had  saicf,  l>ecause  the 
contract  in  question  had  "  a  limited  durability,  an  onerous  character, 
and  contained  stipulations  about  a  fixed  price,"  it  had  the  character- 
istics of  a  lease.  The  same  characteristics  applied  to  notes,  mortgages, 
OMitracts  for  freight,  exchange,  transportation,  etc.,  all  of  which, 
according  to  the  decision  of  the  judge,  might  be  termed  leases  if 
occasion  required.    The  statement  that  by  confirming  the  sequestra- 
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tion  the  judge  of  first  instance  did  not  prejudice  the  issue  in  the  main 
suit  was  also  unsound.  The  fact  the  defendant  had  offered  no  evi- 
dence was  not  si|;nificant,  because  the  evidence  of  the  plaintiff  was 
insufficient  to  maintain  the  suit. 

He  then  entered  upon  a  long  argument  wherein  he  attacked  the 
org^ic  law  of  the  court  which  allowed  the  judge  of  first  instance  tc^ 
decide  cases.  It  should  be  noted  that  the  court  had  been  reorganiz^ll 
by  Congress  since  the  Warner  &  Quinlan  suit  was  decided.  The  i|P 
law  specially  authorized  the  jud^  of  first  instance  to  decide  can 
and  all  preluninary  questions  arising  therein.  This  law,  the  coun«l 
asserted,  was  unconstitutional,  and  most  of  his  argument  was  directed 
to  this  point.  Aside  from  this,  nothing  new  was  brought  out  in  Hie 
argument. 

DECISION   OF   COURT  ON   THE   SEQUESTRATION    ISSUS. 

On  February  15,  1905,  the  court  handed  down  its  opinion.  It 
recited  with  great  detail  every  step  taken,  every  pleading  filed,  the 
evidence  produced,  and  every  order  made  in  the  case.  It  decided  that 
the  judge  of  first  instance  had  authority  under  the  new  organic  law 
of  the  court  to  order  sequestration;  that  the  law  authorizing  the 
judge  to  decide  cases  was  regulatory  in  its  nature  and  was  not  in 
conflict  with  the  constitution. 

Also,  the  failure  of  the  judge  to  give  reasons  upon  which  he  based 
the  order  of  sequestration  was  not  an  error  sumcient  to  vitiate  the 
order.  In  deolarinp  the  formalities  of  the  law  had  been  complied 
with  he  gave  sufficient  reasons.  The  rule  that  a  failure  to  give  reasons 
for  a  judfiment  was  an  inherent  vice  applied  only  to  final  judgments 
and  not  to  interlocutory  orders  such  as  this  one  was. 

While  parties  were  at  liberty  to  enter  into  contracts,  it  was  only 
contracts  authorized  by  law  that  created  juridical  ties  and  had  the 
force  of  law.  The  intent  of  the  parties  and  their  construction  of  a 
contract  were  not  the  only  means  of  interpretation. 

In  the  present  case  the  power  of  the  Government  limited  to  that 
of  administration,  as  provided  in  section  15,  article  13,  of  the  consti- 
tution, the  subject-matter  of  the  contract,  its  duration,  and  stipula- 
tion for  payment,  furnished  data  suilicient  to  determine  the  nature 
of  the  contract.  It  is  not  to  be  presumed  the  Government  intended  to 
alienate  or  convey;  to  have  done  so  would  have  been  contrary  to  law. 

The  judge  of  first  instance  acted  in  accordance  with  the  law  in 
taking  such  circumstances  into  consideration.  He  was  also  justi- 
fied in  his  estimation  of  the  evidence  upon  which  he  based  his  order. 
Article  368  of  the  Code  of  Civil  Procedure  provides  that  sequestra- 
tion may  be  ordered  "at  any  stage  and  grade  of  the  cause  if  the  right 
claimed  is  established,  even  though  it  be  by  the  declaration  of 
witnesses,  when  such  evidence  is  admissible  according  to  the  Civil 
Code;"  and  in  this  case  such  evidence  was  admissible.  It  is  to  be 
finally  observed  the  company  did  not  establish  the  terms  of  its  oppo- 
sition.    For  the  reasons  aforesaid  the  decree  was  affirmed. 

This  branch  of  the  case  having  been  finally  disposed  of  by  the 
foregoing  decision,  the  case  was  remitted  to  the  judge  of  first  in- 
stance for  a  hearing  on  what  was  called  the  "main  issue;"  that  is,  the 
right  of  the  Government  to  have  the  Hamilton  contract  canceled,  etc. 
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ANSWER  OF  COMPANY  ON  MAIN  ISSUE — CANCELLATION  OP  CONTRACT. 

In  the  main  issue  the  defendant  company  had  filed  its  answer  on 

August  — ,  1904.     The  answer  is  a  lengthy  one  and  is  more  in  the 

/  nature  of  an  argument  on  the  interpretation  of  the  Hamilton  contract 

f(  than  a  statement  of  facts.     This  style  of  pleading  seems  to  prevail  in 

'    the  courts  of  Venezuela. 

The  defendant  denied  all  the  allegations  in  the  complaint,  includ- 
ingboth  statements  of  fact  and  conclusions  of  law. 
^The  contract  was  not  a  lease :  the  parties  never  intended  it  to  be  a 
lease  or  so  construed  it.     Its  stipulations  can  not  be  adapted  to  the 
rules  or  consequences  of  a  lease,  either  in  form  or  substance. 

The  rights  granted  to  Hamilton  were  all  optional,  except  that  of 
exploration;  consequently  they  could  be  renounced.  It  was  hypo- 
thetical whether  any  of  those  rights,  except  that  of  exploration, 
would  be  exercised,  because  neither  of  the  parties  knew,  when  the 
contra(*t  was  made,  whether  Hamilton  w^ould  nnd  exploitable  products 
or,  if  he  did  find  them,  whether  it  would  be  convenient  or  advanta- 
geous to  him  to  exploit  them. 

The  argument  that  such  a  construction  of  the  contract  imposed  all 
the  burdens  on  one  party  and  gave  all  the  advantages  to  the  other 
was  not  sufficient  to  overcome  the  express  terms  of  tne  contract.  If 
the  favored  party  deriv^ed  greater  profit  than  the  other,  it  was  due 
either  to  the  former's  superior  foresight  in  making  the  contract,  or  to 
his  labor  and  sacrifice  in  exploiting  the  business,  or  to  a  situation 
which  favored  him  by  reason  of  its  uncertainty  when  the  contract  was 
made. 

The  company  had  performed  all  of  its  obligations,  as  was  fully 
proved  by  the  official  declaration  of  the  minister  of  fomento,  on  July 
23,  1900,"wherein  was  stated  the  rights  acquired  by  the  companv  and 
the  preference  it  had  in  the  preemption  of  mines  and  wud  tands, 
whicn  resolution  was  made  on  the  petition  of  A.  H.  Camer  and  was 
published  in  the  Official  Gazette  July  25,  1900.  No.  7986. 

The  default  on  the  part  of  the  company  alleged  in  the  complaint 
was  the  failure  to  canalize  rivers  and  to  exploit  wood  and  other 
natural  products,  except  asphalt.  But,  by  the  contract,  no  time  was 
fixed  when  such  exploitation  should  commence.  From  their  nature 
time  was  required  to  execute  them.  They  could  not  be  considered 
obligations  demandable  until  judicial  authority  had  fixed  a  term  for 
their  performance  and  that  term  had  elapsed. 

These  alleged  obligations,  even  if  their  performance  should  have 
commenced  when  the  contract  was  made,  were  personal  obligations. 
and  engendered  personal  actions.  Twenty-one  vears  had  elapsed 
since  they  accrued,  and  the  company  pleaded  tne  limitations  pre- 
scribed by  the  Civil  Code. 

The  obligation  to  canalize  rivers  was  alternative  with  building  a 
railroad.  The  company  built  a  railroad;  therefore  it  had  discharged 
the  obligation. 

On  tne  other  hand,  the  asphalt  lake  and  lands,  which  the  company 
holds  in  Guanoco,  etc.»  '*(/o  not  belong  to  it  by  virtue  of  the  so-called 
Hamilton  contract,  which  is  the  subject-matter  of  this  suit,*'  but  by 
virtue  of  titles  granted  to  it  by  the  Government  on  December  7  and 
14,  1888,  which  were  recorded,  etc.  It  was  true  the  remote  occasion 
of  those  titles  was  the  Hamilton  contract.  It  was  no  less  true  they 
had  their  immediate  causes  which  were  peculiar  to  them,  ^^  these  being 
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H^s  which  have  never  been  questioned,  and  are  not  suaceptibU  of  question 
in  (he  present  suit." 

The  allegation  that  the  Government  in  makine  this  contract  pro- 
posed thereby  to  foster  the  progress  of  the  State,  out  that  the  exploi- 
tation of  natural  products,  other  than  asphalt,  had  been  dormant  for 
twenty  years,  and  the  Govemment  found  it  impossible  to  develop  it, 
because  of  this  contract,  was  groundless;  because  neither  of  the  pai^ 
ties  to  the  contract  counted  on  enormous  capital,  or  indulged  in  any 
such  illusions.  The  Govemment  had  already  granted  an  infinite 
number  of  mining  and  wild-land  titles  in  the  aforesaid  State  once 
making  the  Hamilton  contract,  as  the  records,  both  Federal  and 
State,  would  abundantly  sho-w. 

The  company  summoned  Horatio  R.  Hamilton,  then  reading  at 
Habana,  Cuba,  as  tlie  grantee  in  the  contract,  to  make  good  «nd 
to  indemnify  the  company  as  to  his  undertakings  in  the  contract. 

Wherefore  defendant  prayed  the  action  should  be  dismissed. 

EVIDENCE   ON    HEARING    OF   MAIN    ISSUE. 

Upon  the  hearing  of  tliis  case  the  Government  introduced  a  Isi^ 
amount  of  evidence,  consisting  of  documents,  testimony  of  witnesses, 
etc. 

The  documentary  evidence  largely  consisted  of  letters  from  Hamil- 
ton and  from  the  company  to  the  minister  of  fomento,  written  soon 
after  the  company  was  organized  and  began  work  under  the  contract, 
also  custom-house  reports  as  to  exportations  of  wood  and  asphalt, 
and  as  to  importation  by  the  company,  free  of  duty,  of  mat«rial, 
machinen,'.  and  supplies. 

Letters  from  citizens  of  the  State  of  Bermudez,  addressed  to  the 
minister  of  fomento,  and  resolutions  of  various  municipal  councils  in 
the  State  of  Bermudez  were  also  introduced.  These  resolutions  and 
letters  were  all  dated  in  1898,  and  were  evidently  sent  to  the  President 
of  the  Republic  as  expressions  on  the  part  of  the  inhabitants  of 
hostility  to  the  company.  They  were  protests  against  the  revocation 
of  the  decree  of  January  4,  1898,  issued  by  President  Crespo,  cancel- 
ing the  Hamilton  contract  for  nonperformance  of  the  obligations 
thereof,  which  decree  the  high  Federal  court,  as  hereinbefore  stat«d, 
afterwards  set  aside. 

These  resolutions  and  letters  were  all  of  the  same  tenor  and  effect, 
viz,  that  the  company  had  canaHzed  no  rivers;  had  exploited  no 
natural  pn>ducts  of  the  forests,  and  would  not  allow  others  to  do 
so;  it  had  broken  its  contract:  now  that  the  contract  was  canceled 
a  new  industrial  life  would  come  to  the  State,  etc. ;  and  the  action  of 
the  President  in  canceling  the  contract  was  highly  commended. 

This  so-called  evidence  was  certainly  inadmissiole  under  any  rule 
of  evidence  known  to  the  courts  of  our  country.  They  were  ex  parte 
declarations  made  years  before  the  suit  in  question  was  begun ;  they 
showed  no  actual  knowledge  of  the  facts  therein  asserted;  and 
they  were  evidently  adopted  in  obedience  to  ofHcial  instructions  or 
as  the  result  of  a  propaganda  carried  on  against  the  company  by 
some  adverse  party  in  interest.  But  tliey  were  admitted  in  evidence 
without  objection  on  the  part  of  the  defendant  company,  and  no 
complaint  thereto  can  now  be  sustained. 

The  depositions  of  many  witnesses  from  different  parts  of  the 
State  of  Bermudez  were  read  in  evidence,  which  were  taken  under 
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letters  interrogatory  regularly  issued.  Some  of  these  depositions 
abounded  in  expressions  of  opinion,  conclusions  of  fact,  hearsay 
statements,  etc.,  and  most  of  them  related  to  the  early  shipments  of 
asphalt  and  to  the  vessels  in  which  such  shipments  were  made.  No 
objection  was  made  to  these  depositions  or  to  the  hearsay  statementB 
therein  made,  no  question  of  competencjr  or  materiality  was  raised^ 
and  everything  offered  in  evidence  by  either  side  was  admitted  in 
the  most  liberal  way. 

Report  of  eiigineers. — The  commission  of  engineers  appointed  by 
the  court  made  a  report  on  December  17,  1904.  They  said  they 
visited  the  rivers  Cano  Colorado  and  Guarapiche.  Tney  statedf^ 
what  I  imderstand  to  be  the  fact,  these  two  rivers  are  really  cftie 
river.  It  empties  into  the  St.  Francis  River.  From  this  pomt  of 
confluence  up  to  a  little  town  called  Cano  Colorado  the  river  is 
called  by  the  latter  name;  from  there  on  to  Maturin,  and  up  to  its 
headwaters,  it  is  called  the  Guarapiche. 

These  engineers  reported  they  had  surveyed  the  river  from  its  con- 
fluence with  the  St.  Francis  up  to  Maturin.  They  found  no  indica- 
tions of  any  canalization  ever  having  been  done.  The  river  was  in  a 
Erimitive  state;  wherefore  they  were  able  to  say  no  canalization 
ad  ever  been  done,  as  required  by  the  additional  articles  to  the 
Hamilton  contract. 

Defendant's  evidence, — The  evidence  of  the  defendant  was  sUght 
and  of  little  or  no  consequence.  Some  depositions  of  witnesses,  resi- 
dents of  the  locaUty  where  the  asphalt  lake  is  located,  were  taken 
and  read,  which  tended  to  show  that  Hamilton,  soon  after  the  com- 
pany commenced  work,  appointed  agents  in  different  parts  of  the 
State.  Some  of  these  agents  made  contracts  for  the  company  for  cut- 
ting wood,  furnishing  supplies,  etc. 

A  contract  was  introduced  dated  February  12,  1886,  between  the 
company  and  one  Cornelius  F.  O'Brien,  wherein  the  latter  agreed  to 
cut  wood  of  various  kinds  for  the  company. 

The  depositions  of  several  witnesses  were  read,  which  were  to  the 
effect  that  in  the  years  1886,  1887,  and  1888  the  company  exported 
to  Trinidad  wood  of  different  kinds,  such  as  railroad  ties,  mahogany, 
rosewood,  red  mangle,  campeche,  red  cedar,  leopard  wooa,  etc. 

A  report  from  Hamilton  to  the  company  was  identified  and  read. 
This  report  was  not  dated,  but  it  was  evidently  written  in  the  begin- 
ning of  the  company's  operations.  It  was  an  extended  resume  of 
the  work  done  and  in  progress  and  of  the  exploration  made.  It 
throws  some  light  on  the  issues  in  this  case,  and  further  reference 
thereto  will  be  nereafter  made. 

The  foregoing  was  substantially  all  the  evidence  offered  by  either 
side.  The  argument  of  counsel  then  followed.  Much  of  the  ai]gu- 
ment  on  both  sides  was  taken  up  with  the  discussion  of  the  orgamza- 
tion  of  the  court  and  the  jurisdiction  of  the  judge  of  first  inst^ce. 

ABGUinSNT   OF   ATTORNEY   FOR   BERMUDEZ   COMPANY. 

The  attorney  for  the  defendant  opened  his  argument  with  the  state- 
ment that  the  subject  of  discussion  was  necessarily  one  of  law;  the 
unpleasant  task  of  discussing  disputed  facts  was  unnecessary. 

36068—8.  Doc.  418. 60-1 14 
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A  lai^  part  of  his  argument  wa;:  addressed  to  the  question  whether 
or  not  the  Hamilton  fontraci  was  a  lease.  He  contended  this  ques- 
tion was  not  properly  debatable  in  the  sequestration  proceeding, 
thoujih  it  had  been  therein  incitlentally  referred  to.  The  judgment 
of  tlie  court  in  that  instance  was  not.  therefore,  conclusive;  the  ques- 
tion was  still  open  for  debate  and  linal  derision. 

Thesectionoi  the  cot  le  on  which  the  at  tomey-^neral relied  asauthor- 
ity  for  sequestration  authorized  the  sequestration  of  the  thing  leased, 
while  in  this  case  property  had  been  !>eized  which  was  in  no  sense  the 
subject  of  the  lea.*e. 

He  said  the  Hamilton  contract  simply  gave  him  the  privilege  to 
explore  the  wiKI  lands  of  the  Stale  of  Bermudez.  If  he  found  natural 
protlucts  which  could  be  used  for  industrial  purposes  and  with  com- 
mercial advantage  to  him,  he  could,  if  he  saw  fit,  so  use  them  by  pav- 
ing the  presented  tax  thereon.  If  he  failed  to  make  explorations 
within  six  months,  he  lost  the  CAintract. 

He  said  article  1487  of  the  Civil  Code  of  1881  defined  a  lease  as 
follows : 

A  lease  of  ihiuge  ix  -.1  iMiitracI  in  which  one  of  ihe  parties  binds  himself  to  cause 
the  other  partv  lo  eujoy  t>  i-erUiiu  thing  for  a  renaiu  time,  in  conaiclfttation  of  a  fised 
price,  which  ihe  laller  binds  himself  to  pay. 

Therefore  the  oblijiation  of  the  lessor  was  to  deliver  the  thine  teasetl 
to  the  lessee.  In  this  case  the  Government  never  delivered  wild  lands 
to  Hamilton  or  to  the  coni]»any.  Neither  the  national  nor  the  State 
authorities  knew  what  wild  lands  existed  in  that  territory.  An  effort 
had  frequently  been  made  by  different  administrations  to  distinguish 
wild  lamls  from  private  lands  for  the  purpose  of  taxation,  but  without 
success-  The  mere  delivery  of  a  lease  or  a  deed  was  not  sufficient ; 
no  lands  were  described,  no  boundaries  were  given,  or  other  identifi- 
cation made. 

An  incident  to  a  lease  was  an  obligation  to  maintain  the  lessee  in 
the  quiet  enjoyment  of  the  lea)*ed  property.  But  on  this  case  both 
federal  and  State  authorities  had  freefy  sold  the  wild  lands  anil  the 
natural  products  thereof,  and  ha<l  granted  mining  concessions,  etc., 
all  in  the  State  of  Bermuilez,  without  reference  to  or  respect  for  the 
Hamilton  contract,  as  evidenceil  by  olhcial  gazettes,  public  registries, 
compilations  of  laws,  ilci-rees,  etc. 

The  deteniiination  of  a  rental  to  be  paid  was  a  necessarj  element 
of  a  lease.  In  this  case  no  iLxed  rental  was  prescribed.  It  could  not 
have  been  known  whether  any  of  the  products  named  in  the  contract 
could  be  found  Suppose  neither  aspnalt ,  wood,  nor  any  of  the  other 
enumerated  natural  products  had  been  found;  or,  if  found,  suppose 
they  were  of  such  bad  quahty  or  the  expense  of  getting  them  to 
market  was  so  great  that  tliey  could  not  be  marketed;  yet  Hamilton 
or  his  assigiiee  could  have  taken  fn)ni  these  lands  parasites,  vegetable 
woods,  textile,  or  other  industrial  fibers,  not  enumerated  in  tne  con- 
tract but  comprehended  in  the  term  ''natural  products,"  for  the  full 
term  of  twenty-five  years  and  would  not  have  been  hable  to  pay  any 
duty  thereon,  because  the  contract  specified  no  duty  therefor.  In 
such  a  case  the  rental  named  in  this  contract  would  disappear.  In 
fact  the  contract  provi4le<l  for  no  rental:  the  amounts  to  be  paid  wetv 
taxes. 
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According  to  article  1489  of  the  Civil  Code  of  1881,  real  estate 
could  not  be  leased  for  more  than  fifteen  years.  The  term  of  this 
contract  was  twenty-five  years;  and  on  Juljr  23,  1900,  seventeen 
years  after  this  contract  was  made,  the  minister  of  fomento  in  a 
decree  declared  the  contract  was  still  in  force  and  the  company 
could  exercise  all  the  rights  therein  granted  at  any  time  within  the 
term  thereof.     The  aforesaid  minister  was  now  a  member  of  the  court. 

The  agreement  was  of  uncertain  realization  in  its  inception.  The 
purpose  of  the  Government  was  to  have  the  region  m  question 
explored.  If  valuable  natural  products  were  found  and  could  be 
profitably  developed,  they  would  furnish  a  source  of  wealth  after 
the  twenty-five  years  expired.  The  enterprises  thus  started  would 
attract  population,  excite  industrial  movement,  make  opening  of 
ways  of  communication  necessary,  increase  importations,  also  the 
receipts  of  the  treasury. 

Tlie  attorney-general  said  these  beitefits  have  not  been  realized. 
If  that  was  true,  it  was  due  to  the  insecure  nature  of  the  contract; 
to  the  difficulties  incident  to  the  development  of  the  products,  except 
asphalt,  which  made  them  too  costly;  to  well-known  political  con- 
ditions, and  to  the  fact  the  company  was  not  bound  to  develop 
industries  which  were  not  profitable.  Hamilton,  in  effect,  said:  *'If 
I  find  natural  products,  the  development  of  which  is  profitable  to  me, 
I  will  develop  them,  but  not  beyond  the  term  of  twenty-five  years." 

The  decree  of  the  minister  of  fomento  of  July  23,  1900,  was  recited 
in  full  and  relied  upon  as  an  acknowledgment  by  the  Government  of 
the  fulfillment  of  the  contract  and  of  the  continuance  of  the  company's 
rights  thereunder. 

If  the  obligation  to  channel  rivers  ever  really  existed,  then  the 
contract  specified  no  time  in  which  the  work  was  to  begin.  The  six 
months'  period  applied  only  to  the  explorations  that  were  to  be  made. 
Wlien  they  were  finished,  the  company  was  then  free  to  select  the 
branch  of  the  work  it  found  most  expeclient  and  profitable. 

But  the  contract  to  channel  rivers  never  existed.  The  additional 
article  providing  therefor  was  never  approved  by  Congress,  a  requi- 
site essential  to  the  creation  of  a  binding  contract.  To  meet  tnis 
objection  the  attorney-general  referred  to  the  yearbook  of  the  min- 
ister of  fomento,  which  was  reported  to  Congress  in  1885,  which  con- 
taineil  a  rfeum^  of  executive  transactions  performed  through  the 
medium  of  his  department  in  the  vears  1884  and  1885  and  in  which 
a  reference  was  made  to  the  additional  articles  of  May  30,  1884, 
entered  into  with  Hamilton,  in  reference  to  channeling  rivers.  Con- 
gress passed  a  general  resolution  approving  this  omnibus  report.  And 
this^  the  attorney-general  claimeil,  was  a  sufficient  ratification  of  the 
additional  articles  aforesaid. 

It  was  admitted  the  original  Hamilton  contract  was  submitted  to 
Congress;  that  the  latter  body  took  action  thereon  in  the  way  of  a 
formal  legislative  enactment,  which  gave  the  contract  the  force  and 
effect  of  a  public  law.  But  the  resolution  referred  to  had  none  of  the 
characteristics  of  a  legal  enactment,  it  wjis  not  adopted  in  the  manner 
prescribed  by  the  constitution  for  the  enactment  of  laws,  and  therefore 
never  receive<l  the  approval  by  Congress  necessary  to  make  it  a 
binding  obligation. 


212  WBONOS   DONE  AMEBICAN   CIIIZENS  BY  TBNEZUBLA. 

ARGUMENT   OF    ATTOBNEY-OENEEAL. 

The  attorney-general  in  his  argument  said  the  question  whether  or 
not  the  Hamilton  contract  wiuj  a  lease  liad  already  been  discussed  in 
the  sequestration  proceeding  and  the  court  had  passed  thereon.  At 
the  same  time  he  deemed  it  proper  to  offer  some  further  reasons  which 
supported  him  in  making  this  classification  of  the  contract. 

There  was  a  political  reason  to  be  considered,  and  that  was  the  inca- 
pacity of  the  ^lational  Gnvemment  when  dealing  with  wild  lands  and 
their  natural  products  to  make  any  other  kind  of  a  contract  than  a 
lease.  The  Government  was,  and  still  is,  simply  an  administrator  of 
the  n'ild  lands,  the  ownership  of  which  is  vestea  in  the  several  States 
of  the  Federation,  It  coiikl  not,  therefore,  be  presumed  the  intention 
of  the  Government  was  to  violate  the  constitution  or  to  execute  a 
contract  not  a-ithorized  thereby. 

He  repeated  his  former  statement  as  to  the  characteristics  of  the 
contract  which  identified  it  with  a  lease.  Under  the  constitution  in 
force  at  the  time  the  contract  was  made  there  were  no  export  duties. 
The  fact  that  Hamilton  agreed  to  ]>&y  duties  on  the  products  exported 
could  be  considered  only  as  a  means  of  measuring  the  compensation 
to  be  paid  to  the  Government  as  lessor. 

He  denied  that  the  characterization  of  the  contract  as  a  lease  had 
been  done  in  an  arbitrary  manner  or  for  the  purpose  of  obtaining 
sequestration.  He  had  apphed  to  the  contract,  in  denominating  it 
a  lease,  only  the  ordinary  principles  and  rules  of  interpretation  uni- 
versally recognized  by  the  civil  law. 

The  question  aforesaid  was,  however,  of  little  interest  at  thai 
time,  because  the  immediate  issue  before  the  court  was  whether  or 
not  the  company  had  complied  with  the  terms  of  its  contract,  what- 
ever its  proper  name  might  be,  and  whether  or  not  the  dissolution 
thereof  should  be  adjudicated. 

It  was  contended  oy  the  defendant  that  the  rights  granted  Hamil- 
ton by  the  contract  were  optional  with  him^  except  uiat  of  explora- 
tion; that  he  could  renounce  any  of  the  privileges  granted,  because 
neither  of  the  contracting  parties  at  that  time  had  anv  assurance 
that  Hamilton,  on  exploration,  would  find  natural  products  which 
could  be  profitably  developed. 

The  defendant  insisted  that  the  contract  granted  simply  rights 
which  involved  no  corresponding  obligations.  If  this  construction 
was  correct,  he  did  not  understand  why  the  defendant  conceded  that 
the  right  to  explore  was  obligator;',  there  was  no  more  obligation 
in  the  contract  to  explore  than  there  was  to  exploit  if  the  exploration 
resulte<l  in  the  discovery  of  exploitable  products.  The  contract  was 
in  every  sense  a  bilateral  one.  It  contained  reciprocal  obligations 
which  applied  generally  to  all  the  rights  and  privileges  granted, 
from  the  performance  of  which  the  Government  expected  to  derive 
advantages,  which  were  the  consideration  for  the  contract.  Ham- 
ilton bound  himself  to  begin  the  execution  of  the  contract  within  a 
specified  time,  and  such  obligation  excluded  the  idea  that  he  was 
to  execute  only  such  parla  of  the  contract  as  best  suited  his  conven- 
ience. 

The  obligation  to  channel  one  or  more  rivers  of  the  State  was  a 
formal  obligation  on  the  part  of  Hamilton,  and  it  had  been  clearly 
proved  that  neither  he  nor  his  assigns  ever  performed  the  same.  To 
say  that  the  obligation  to  channel  rivers  was  simply  an  optional 
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right  conferred  upon  Hamilton,  renounceable  at  his  will,  was  an 
absurd  interpretation.     He  was  bound  to  begin  the  execution  of  that 

gart  of  the  contract,  as  well  as  all  other  parts,  within  six  months 
•om  the  date  on  which  the  same  should  be  approved  by  the  federal 
council.  The  obligation  to  be  performed  was  not  predicated  upon 
any  uncertain  event;  it  was  not  qualified  by  any  conditions  and 
involved  no  uncertainties,  because  it  was  then  a  well-known  fact  that 
the  deposit  of  asphalt  existed  in  the  territory  named.  To  show  that 
Hamilton  was  leit  free  to  execute  the  contract  or  not,  as  he  saw  fit, 
would  bring  it  within  the  provision  of  article  1134  of  the  civil  code 
then  in  force,  equivalent  to  article  1107  of  the  code  of  1881,  wherein 
it  was  stated: 

An  obligation  contracted  under  a  condition  which  makes  it  depend  purely  on  the 
will  of  the  obligee  is  null. 

The  defendant  claimed  it  had  fully  performed  the  contract  and 
that  such  performance  was  proven  by  official  declaration  of  the 
minister  of  romento  on  the  23d  of  Julv,  1900,  as  evidenced  bv  a  decree 
of  that  minister,  wherein  it  was  declared  the  company  had  not  only 
performed  the  contract,  but  had  preferential  right  to  the  denuncia- 
tion of  mines  and  wild  lands. 

Under  the  constitution  ministers  were  only  the  legal  organs  of  the 
President,  and  their  powers  were  restricted  to  such  acts  as  conform 
to  the  constitution  and  laws,  and  not  otherwise. 

It  does  not  appear  that  the  minister  of  fomento  made  the  afore- 
said declaration  pursuant  to  anj  instructions  received  from  the  Presi- 
dent ;  nor  did  tne  nature  of  his  functions,  as  prescribed  by  law.  au- 
thorize him  to  make  any  such  declaration,  it  amounted  simply  to 
the  expression  of  a  personal  opinion  on  the  part  of  that  officer  and 
had  no  other  virtue  or  effect.  It  was  contrary  to  the  facts  and  did 
not  estop  the  Government  from  proving  that  tne  contract  had  never 
been  complied  with. 

It  was  contended  by  the  defendant  that  the  contract  fixed  no  time, 
beyond  that  of  exploration,  for  beginning  the  work  of  channeling 
rivers  and  developing  the  natural  products  of  the  wild  lands;  and 
a  default  in  that  respect  could  not  be  maintained  until  after  it  had 
been  judicially  determined  when  the  performance  of  the  obligations 
should  begin.  The  reasonable  construction  of  the  contract  required 
the  company  to  begin  the  development  of  the  natural  products  after 
sufficient  time  was  allowed  for  making  preliminary  exploration ;  and 
the  obligation  to  channel  rivers  was  to  begin  within  six  months  after 
the  approval  of  the  contract  by  the  federal  council,  unless  it  was 
extended,  in  the  discretion  of  the  Government. 

The  defendant  claimed  that  if  the  execution  of  the  obligations  of 
the  contract  was  to  begin  immediately  after  the  execution  of  the 
same,  then  all  the  obligations  were  of  a  personal  nature  and  generated 
personal  action,  which  should  have  been  begun  for  any  default  within 
the  period  of  limitations  prescribed  by  the  code,  to  wit,  twenty  years : 
and  that  the  plaintiff  admitted  in  the  complaint  twenty-one  years  had 
elapsed  since  these  actions  matured. 

Tlie  plea  of  limitations  had  no  standing,  because  the  obligations 
undertaken  ty  Hamilton  were  contuiuous  ones  for  the  term  of 
twentv-five  years.  Aside  from  that,  it  appeared  the  Government,  at 
Hamilton's  request,  granted  him  an  extension  of  time  for  beginning 
the  operations,  the  last  of  which  expired  in  October,  1886. 
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When  the  present  action  for  dissolution  was  commenced  twenty 
years  from  the  expiration  of  such  extensions  had  not  expired.  If 
the  channeHng  of  tne  Guarapiche  River  was  prevented  by  insuperable 
difficulties,  the  company  might  absolve  itself  from  such  obligation  by 
proving  such  facts;  but  no  such  proof  had  been  offered.  The  claim 
that  tne  obligation  to  channel  this  river  was  not  legally  impoeed 
upon  the  company  was  now  made  for  the  first  time.  From  the 
various  documents  introduced  in  evidence  it  was  apparent  the  com- 
pany, on  entering  upon  the  performance  of  the  contract,  recognized 
its  obligations  in  that  respect  and  expressly  assumed  the  same. 

The  compan}'^  alleged  that  the  asphalt  lake  and  lands  did  not 
belong  to  it  by  virtue  of  the  Hamilton  contract,  but  by  virtue  of 
titles  legally  granted  to  it  by  the  Government  on  the  7tn  and  14th 
days  of  December,  1888.  If  the  company  could  show  titles  other  than 
those  conferred  on  it  by  the  Hamilton  contract^  the  opportunity 
would  arrive  to  present  them,  and  when  it  did  arrive  that  would  be 
the  time  to  discuss  and  judge  of  their  Value.  In  this  case  the  Gov- 
ernment asked  for  the  dissolution  of  the  contract,  which  appeared  to 
be  the  origin  of  all  the  rights  and  obligations  of  the  company.  WTien 
the  judgment  rendered  m  this  case  is  to  be  executed,  then  would  be 
the  proper  moment  to  discuss  the  questions  of  the  alleged  titles. 

For  tne  present,  it  was  sufficient  to  observe  that  the  judgment  given 
in  the  case  of  Warner  et  al.  against  the  Bermudez  Company  declared 
the  Hamilton  contract  created  for  twenty-five  years  a  special  situa- 
tion for  the  development  of  asphalt  and  other  natural  products  in  the 
territor^^  named,  and  that  th^  right  of  such  development  was  vested 
solely  in  the  Bermudez  Company  under  the  contract  in  question. 

The  land  and  mining  titles  referred  to  were  originally  granted  to 
A.  Howard  Carner;  and  therein  was  a  defect  which  vitiated  them, 
as  they  were  granted  in  violation  of  the  Hamilton  contract,  which 
had  tHe  force  of  a  public  law.  The  fact  that  the  titles  were  vested 
in  Carner  was  proven  by  the  further  fact  that  it  was  considered 
necessary,  in  order  to  vest  the  titles  in  the  Bermudez  Company,  to 
have  Carner  and  his  wife  convey  the  same  to  the  company. 

The  right  of  rescission  was  always  implied  in  a  bilateral  contract 
when  one  of  the  parties  did  not  fulfill  his  obligation.  The  party  in 
whose  favor  the  obligation  existed  had  the  right  of  election  either 
to  compel  the  other  party  to  perform  the  contract  or  to  call  for  its 
dissolution,  with  payment  of  loss  and  damages  incurred.  In  the 
present  cjiso  the  Government  had  proven  the  failure  on  the  part  of 
the  company  to  perform  its  obligations;  it  was  therefore  the  right 
of  the  nation  to  ask  for  a  dissolution  of  the  contract. 

When  the  extent  and  advantages  given  by  the  Hamilton  contract 
were  considered,  the  supposition  was  justified  that  the  Government 
had  a  right  to  expect  tlie  investment  of  suflicient  capital  for  the 
development  of  the  enterprises;  that  the  same  would  result  in  the 
material  and  moral  progress  desired  covered  by  the  concession.  But 
the  existence  of  the  contract  and  the  conduct  of  the  company  had 
impeded  the  development  of  the  natural  products  of  the  State  other 
than  asphalt. 

The  defendant  might  have  excused  itself  from  this  alleged  default, 
if  it  had  proven  that  in  the  territory  named  there  were  no  natural 
products,  other  than  asphalt,  capable  of  development,  or  that  their 
development  would  have  been  difficult  or  preiu((icial  to  the  interests 
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of  the  company.  But  nothing  of  that  kind  had  been  shown.  On 
the  contrary,  it  appeared  that  Hamilton  and  his  assignee  began  the 
development  and  exportation, of  timber,  asphalt,  and  other  products; 
but  on  discovering  that  the  asphalt  promised  more  profit,  it  abandoned 
the  fulfilment  of  the  other  obligations. 

The  fact  the  Government  had  subsequently  granted  other  conces- 
sions in  the  same  territory  amounted  to  notning  because  it  was  not 
shown  that  the  concessionaires  in  such  cases  had  done  anythinjg 
toward  the  execution  of  the  same,  because  the  existence  of  the  HamiP 
ton  contract  endangered  any  investment  of  capital  made  in  that 
behalf. 

DECISION    OF   JUDGE   OF    FIRST    INSTANCE. 

On  May  20,  1905,  the  judge  of  first  instance  rendered  his  decisioijt 
in  a  very  lengthy  opinion,  in  which  he  fully  reviewed  the  history  of 
the  case.  He  reviewed  the  claims  or  contentions  of  both  parties  and 
the  evidence  introduced.  The  substance  of  the  decision  may  be  stated 
as  follows: 

The  Hamilton  contract  was  bilateral ;  mutual  benefits  were  therein 
riven  and  like  obligations  assumed.  The  additional  articles  of  Octo- 
ber 19,  1883,  and  May  30,  1884,  were  made  a  part  of  the  original  con- 
tract. They  were  recognized  as  such  and  assumed  by  the  company. 
The  obligations  of  a  contract  must  be  performed.  The  evidence 
showed  the  company  had  limited  its  performance  to  the  exploitation 
of  asphalt  and  nad  neglected  to  perform  the  other  obligations  as- 
sumed by  it  in  the  contract. 

The  certificate  of  the  minister  of  fomento  of  July  13,  1900,  could 
not  overcome  the  evidence  in  the  case.  Such  certificate  was  not  based 
on  facts,  as  the  evidence  showed,  and  could  not  be  invoked  to  pre- 
vent the  Government  disputing  the  statements  therein  made.  It 
was  without  legal  authority;  it  amounted  to  no  more  than  an  ex- 
pression of  the  individual  opinion  of  the  minister. 

The  obligation  to  canalize  rivers  was  expressly  assumed  by  the 
company.  For  that  work  ''the  Government  intended  to  pay  by  grant- 
ing him  (Hamilton)  the  'exclusive  riaht  of  navigating  the  nvers  he 
might  canalize.'  "  This  obligation  had  riot  been  performed,  and  was 
clearly  shoiMi  by  the  evidence  and  admitted  by  tne  defendant.  The 
obligation  was  not  in  the  alternative,  which  could  be  satisfied  by 
building  a  railroad.  If  the  company  had  built  a  railroad,  it  would 
have  had  the  same  exclusive  rignt  to  charge  for  the  traffic  thereon; 
but  it  would  not  be  thereby  released  from  its  obligation  to  canalize 
rivers  or  have  acquired  any  right  to  navigation  therecm. 

The  issue  before  the  court  was  whether  or  not  the  contract  should 
be  canceled.  In  the  consideration  of  that  question  it  was  immaterial 
whether  the  contract  was  a  lease  or  not.  A  lease  was  a  contract 
wherein  one  of  the  parties  granted  to  the  other  the  right  to  enjoy 
a  thing  for  a  certain  time  and  for  a  determinate  price.  (Art. 
1487,  Civil  Code,  1881.)  The^e  conditions  were  present  in  the  Hamil- 
ton contract.  The  Government  granted  to  Hamilton  the  right  of 
exploration,  exploitation,  and  navigation  for  a  given  term  and  for  a 
compensation  to  be  determined  in  the  manner  specified.  The  con- 
tract, then,  had  the  character  of  a  lease. 

Article  1489  of  the  Civil  Code  of  1881  allowed  leases  of  uncul- 
tivated lands  for  more  than  fifteen  years,  but  not  for  more  than  fifty 
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years.  The  Goyermnent  granted  the  streams  and  riyers  and  the 
forests  on  the  wild  lands  of  the  State.  But  the  company  had  not 
exploited  the  forests  or  canaUzed  the  riyers.  The  Gk)yemment  had 
performed  its  obUgations;  the  lessee  tiad  Umited  its  performance  to 
only  a  part  of  its  obligations. 

Ix  was  contended  mat  the  additional  articles  which  required  the 
canalization  of  riyers  were  not  legal,  because  not  properly  approyed 
by  Congress.  These  articles  did  not  vary  or  conflict  with  the  original 
contract;  they  were  only  supplementary  thereto.  The  original  con- 
tract was  approved  by  Congress  in  1884.  The  minister  of  fomento 
reported  the  supplementary  articles  to  Congress  in  1885.  In  this 
report  the  attention  of  Congress  was  specially  called  thereto,  and 
that  body  approved  the  execution  of  the  same,  along  with  the  entire 
report.  The  articles  were  therefore  legally  celebrated  as  a  contract. 
Tne  company  so  recognized  them,  and  assumed  their  performance. 
They  were  only  accessory  to  a  contract  previously  adopted  by  formal 
Congressional  enactment;  their  adoption  did  not  require  tne  same 
formality  of  Concessional  procedure. 

The  ninth  article  of  the  contract  required  the  company  to  begin 
the  execution  thereof  within  six  months  after  the  date  of  its  approval 
by  the  federal  council.  On  several  occasions  this  term  was  extended, 
but  up  to  the  present  time  the  company  has  not  performed  the  obU- 

fation  assumea  in  the  first  article  or  in  the  second  additional  articles. 
To  judicial  determination  of  the  time  wherein  the  performance  of  the 
contract  was  to  be  commenced  was  required,  as  in  contracts  wherein 
no  time  is  named,  because  in  this  contract  the  parties  by  the  ninth 
article  fixed  the  time.  The  terms  ''exploration  and  ''exploitation" 
were  both  embraced  within  the  obligation  "to  begin  the  execution  of, 
the  contract. '' 

The  statute  of  limitation  can  not  be  invoked.  The  term  of  the 
contract  was  twenty-five  years.  The  statute  did  not  apply  until  that 
term  expired.  In  any  case,  twenty  years  have  not  elapsed  since  the 
last  extension  expired — April.  1886. 

For  these  reasons  the  contract  was  adjudged  dissolved  and  the 
company  was  ordered  to  j)a3'^  damages  as  may  be  determined  by  just 
appraisers. 

THE    BERMUDEZ   COMPANY   APPEALS. 

Appeal  to  hi-gh  federal  and  cassation  court, — On  May  26,  1905,  the 
company  prayed  an  appeal.  On  June  2  the  appeal  was  granted.  On 
Jime  12  the  record  was  filed  in  the  appellate  court.  On  August  3  the 
case  was  set  dowTi  for  argument.  Tne  attorney-general  filed  his  argu- 
ment made  in  tlie  court  below.  The  attorney  for  the  defendant  filed 
another  written  argument. 

Nothing  particularly  new  was  developed  in  the  argument  of  defend- 
ant's counsel  except  in  reference  to  what  is  called  the  Pinelli  contract, 
to  which  I  will  hereafter  refer. 

Decision  of  the  court. — On  August  7,  1905,  the  court  handed  down 
an  opinion  wherein  it  allirmed  the  decision  of  the  court  below. 
Nothmg  new  was  disclosed  by  this  opinion.  It  followed  the  line  of 
argiunent  adopted  by  the  judge  of  first  instance,  and  a  recapitulation 
of  the  points  discussed  or  of  the  reasons  given  for  the  aecision  is 
unnecessary. 
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REVOLUTIONARY   SUIT. 

On  September  22,  1904,  the  Government  began  a  civil  suit  in  the 
courts  against  the  company  to  recover  damages,  because,  it  was 
aU^ed,  tne  company,  through  its  officers  and  agents,  had  suppUed 
funds  for  and  given  aia  to  the  revolution  of  1901,  led  by  General  Matos, 
and  thereby  inflicted  great  financial  loss  upon  the  Government. 

This  action  is  apparently  based  upon  article  1122  of  the  Civil  Code 
of  Venezuela,  which  reads  as  follows: 

Every  act  whatever  of  man  that  causes  damage  to  another  obliges  him  by  whose 
fault  it  happened  to  repair  it. 

And  the  attorney-general,  also,  in  his  argument  before  the  court, 
cited  article  1123  of  the  Civil  Code  in  support  of  the  fiction,  which 
reads  as  follows: 

Everyone  is  responsible  for  the  injury  he  has  caused  not  only  by  his  act,  but  also 
by  faJB  negligence  or  carelessness.  •* 

The  company  filed  exceptions  to  the  complaint,  which  were  in  the 
nature  of  a  demurrer,  and  the  same  were  argued  at  great  length,  but 
were  finally  overruled,  on  December  9,  1904,  by  tne  judge  of  first 
instance.  An  appeal  was  taken  by  the  company  to  the  superior  court 
for  the  first  district,  and  on  Marcfi  14,  1905,  the  decision  of  the  lower 
court  was  affirmed. 

The  company  thereupon  filed  an  answer  wherein  it  denied  the  facts 
allied  in  the  complaint,  and  further  asserted  that  even  if  the  facts 
were  true  the  company  was  not  responsible  for  the  action  of  its 
ofiicers  and  agents. 

Wlien  I  was  in  Venezuela  considerable  testimony  had  been  taken 
in  that  country,  also  in  Trinidad  and  other  places.  So  much  of  the 
evidence  as  I  examined  was  very  contradictorv  and  unsatisfactory 
so  far  as  proving  the  allegations  of  fact  made  in  the  complaint. 
But  after  my  return  the  testimony  of  some  important  witnesses  was 
taken  in  New  York  under  letters  rogatory  issued  from  the  court  in 
Venezuela.  Among  other  witnesses  who  testified  were  Gen.  Francis 
V.  Greene  and  Gen.  Averv  D.  Andrews.  The  former  was  the  president 
of  the  National  Asphalt  Company  during  the  year  1901  and  the  latter 
was  the  second  vice-president. 

General  Andrews  practically  admitted  that  in  the  summer  of  1901 
General  Matos  Arrived  in  New  York  and  called  upon  the  oificers  of 
the  National  Asphalt  Company,  and  after  disclosing  hLs  plans  and 
stating  that  all  tne  discordant  elements  of  Venezuela  opposed  to  the 
existing  (Jovemment  were  united  under  his  control,  he  solicited  a 
ci>ntribution  from  the  company  in  aid  of  his  revolutionary  plans. 
The  ofiicers  of  the  company,  feeling  that  the  Bermudez  Company  had 
been  the  victim  of  a  conspiracy  on  the  part  of  the  Government  of 
Venezuela  'and  had  been  subjected  to  grievous  litigation  and  great 
expense  in  the  defense  of  its  riii^hts,  and  feelinp  a  profound  distrust 
of  the  existing  Government,  after  .some  consideration  gave  (ieneral 
Matos  $100,000,  and  subsequently  made  him  two  additional  payments 
of  $15,000,  the  total  aggregating  $130,000.  The  first  payment  was 
made  in  November,  1901,  and  the  last  two  in  December  of  the  same 
year. 

General  Greene  testified  that  he  was  in  Europe  when  the  arrange- 
ment to  pay  this  money  was  made  and  knew  nothing  of  it  until  his 
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return.  When  he  first  learned  of  it,  he  expressed  his  dissent  from 
the  policy  adopted  in  this  particular  instance.  At  the  same  time 
his  testimony  was  corroborative  of  the  fact  that  financial  assistance 
to  the  Matos  revolution  had  been  given. 

Soon  after  these  payments  were  made  General  Matos  appeared  off 
the  coast  of  Venezuela  in  an  armed  steamer,  popularly  known  as  the 
Ban  Righ.  The  revolt  then  became  active  in  different  parts  of  the 
country,  and  particularly  in  the  section  where  the  properties  of  the 
Bermudez  Company  are  located.  It  was  a  revolution  which  came 
very  near  succeeding.  A  destructive  war  continued  for  some  time 
thereafter  until  theT)attle  of  La  Victoria  was  fought,  in  the  latter 

gart  of  October  or  the  first  part  of  November,  1902,  wherein  General 
astro,  at  the  head  of  the  Government  forces,  was  successful,  the 
revolutionary  forces  were  withdrawn,  and  General  Matos  fled  the 
country.  A  desultory  warfare  was  continued  in  different  part£  of 
the  country  until  about  June,  1903,  when  it  is  stated  General  Matos 
issued  a  manifesto  declaring  the  war  at  an  end. 

It  is  charged  that  General  Matos  used  the  money  contributed  by 
the  company  for  the  purchase  of  the  aforesaid  steamer,  althougn 
General  Andrews  insisted  in  his  testimony  that  he  had  no  knowledge  of 
the  purpose  to  which  General  Matos  intended  to  apply  the  money. 

One  of  the  defenses  made  by  the  company  was  that  it  was  not 
liable  In  an  action  for  damages,  even  if  it  h&ii  aided  the  revolution, 
because  of  a  provision  in  the  Venezuelan  criminal  code,  which  is  to 
the  effect  that  all  proceedings  in  respect  of  revolutionary  offenses 
shall  cease  on  the  restoration  of  public  order  {art.  123.)  Counsel 
for  the  comjtany  contended  that  said  article  constituted  a  complete 
amnesty,  and  that  the  company  was  entitled  to  the  advantage  thereof, 
the  .same  as  any  other  resulent  of  the  country  who  had  participated 
in  the  revolution.  The  court  held,  however,  that  the  effect  of  the 
amnesty  provision  in  the  criminal  code  was  to  release  offenders  from 
prosecution  in  criminal  action  and  from  the  penalty  of  fine  and  im- 

firisonment  consequent  thereon,  but  that  it  did  not  release  offenders 
rom  damages  in  a  civil  action  for  the  same  offense. 

So  far  as  I  have  been  able  to  ascertain,  this  action  is  without  prece- 
dent, and  the  right  to  maintain  the  same  is  at  least  a  debatable  ques- 
tion; but  as  it  is  still  pending  and  undetermined,  I  have  not  thought 
it  necessary  or  desirable  to  anticipate  the  action  of  the  court  or  to 
comment  on  the  rights  of  the  parties.  There  is  no  dbubt  in  my  mind 
but  that  the  present  troubles  of  the  company  have  been,  in  part  at 
least,  inspired  by  the  resentment  of  the  present  administration 
against  the  company  for  its  participation  in  this  revolution.  The 
charge  lias  been  made  that  certain  American  interests  competitive 
with  the  National  Asphalt  Company  have  also  cooperated  with  the 
Government  in  obtaining  the  evidence  to  support  tne  charge  of  the 
company's  participation  in  the  revolution  and  thereby  to  increase 
the  nostilJty  of  the  Executive  of  the  Venezuelan  Government  toward 
the  company.  There  is  much  evidence  to  support  this  chaise.  At 
the  .same  time  I  tliink  the  Government  had  some  evidence  of  the 
aforesaid  acts  of  the  officers  of  the  company  which  it  had  obtained 
from  other  sources,  and  it  had  already  meditated  an  assault  upon  the 
company  before  these  outside  interests  became  active. 

The  foreign  investor  in  Venezuela  is  always  the  subject  of  embar- 
rassment and  surrounded  with  difhciiities  )>ecause  of  the  frequent 
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revolutions.  The  insurgent  armies  overrun  their  properties,  despoil 
them  of  food  and  supphes,  levy  assessments  upon  them  for  financial 
aid,  and  threaten  the  destruction  of  their  proi>erties  if  their  demands 
are  not  granted.  At  the  same  time  the  representatives  of  foreign 
interests  who  have  been  the  longest  in  the  country  and  who  are  best 
acquainted  with  the  situation  have,  by  studiously  avoiding  taking  any 
part  in  the  politics  of  the  country,  succeeded  best  in  maintaining  and 
protecting  tneir  properties. 

COMMENTS — COMPLAINT   OF   THE   BERMUDEZ   COMPANY. 

The  Bermudez  Company  complains  it  is  the  victim  of  a  conspiracy, 
which  had  for  its  purpose  the  despoUation  of  its  property.  Tms 
conspiracy  is  said  to  have  extended  through  many  years  of  strife  and 
struggle.  Different  combinations  of  conspirators  have,  from  time 
to  time,  engaged  therein.  Its  ramifications  are  said  to  have  per- 
vaded not  only  Venezuela,  but  extended  to  the  United  States,  and 
included  many  of  its  prominent  citizens.  Through  successive  adminis- 
trations it  is  said  the  Government  of  Venezuela  nad  knowledge  of  this 
conspiracy,  and  gave  thereto  its  secret  approval,  and  at  times  actively 
participated  therein. 

In  tne  prosecution  of  this  conspiracy,  it  is  said  solemn  contracts 
have  been  broken;  legal  rights  have  been  ignored;  courts  have  been 
overawed  or  corrupted;  forms  of  law  have  been  perverted  to  as  to 
work  notorious  injustice;  judges  have  been  summarily  dismissed  from 
office  because  they  would  not  render  unjust  decrees;  lawyers  have  been 
arrested  and  arbitrarily  imprisoned  because  they  dared  defend  the 
company  in  the  courts;  blackmail  has  been  attempted,  and  finally, 
under  the  pretense  of  enforcing  a  judicial  mandate  rendered  by  a 
subservient  court,  the  mandate  itself  evidencing  flagrant  injustice, 
the  Government  of  Venezuela,  with  its  army  and  navy,  seized  the 
company^s  property  and  thus  consummated  the  long-delayed  object 
of  tne  conspiracy. 

The  complaint  made  is  a  serious  one,  especially  so  as  it  is  sought  to 
be  made  the  basis  for  international  intervention  by  diplomatic  nego- 
tiation or  otherwise.  To  determine  the  merits  of  this  complaint  re- 
quired thorough  investigation,  careful  consideration,  and  impartial 
judgment.  I  have  therefore  gone  over  the  entire  record,  and  have 
read  and  studied  every  document,  decree,  pleading,  or  judgment 
which  evidences  the  history  of  the  company \s  relations  with  the  Gov- 
ernment of  Venezuela  for  more  than  twenty  years.  I  have  endeav- 
ored in  this  report  to  note  every  step  taken  or  proceeding  had,  from 
the  Hamilton  contract  down  to  the  last  judgment  in  the  suit,  wherein 
the  contract  aforesaid  was  declared  canceled.  In  doing  so  I  have, 
perhaps,  subjected  myself  to  the  criticism  of  indulging  in  imneces- 
sary  cietail  or  tedious  prolixity,  but  it  seemed  to  me  the  importance 
of  the  subject  demanded  something  more  than  a  mere  simmiary  of 
the  facts  or  a  general  statement  of  conclusions. 

GENERAL   OBSERVATIONS    ON    VENEZUELA. 

Before  entering  upon  a  discussion  of  the  facts  hereinbefore  recited, 
I  deem  it  proper  to  make  a  few  general  observations  on  the  political, 
social,  and  commercial  conditions  that  exist  in  Venezuela,  in  order 
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that  the  attitude  of  the  Government  toward  the  Bermudez  Company 
may  be  fairly  understood. 

Area  and  jMpulation  of  Venezuela. — The  area  of  Venezuela  is  equal 
to  the  combined  area  of  seven  prominent  countries  of  Europe,  to  wit, 
Germany,  France,  Italy,  Netherlands,  Belgium,  Switzerland,  and  Ire- 
land. The  area  of  the  former  is  stated  to  be  1,552,741  square  kilo- 
meters, the  combined  area  of  the  other  countries  above  named  being 
1,552,740  square  kilometers."  The  population  of  Venezuela  (19047 
is  2,633,671.  The  combined  population  of  the  other  countries  is 
147,639,631,  or  1.69  inhabitants  to  the  square  kilometer  for  Venezuela 
and  for  the  other  countries  a  combined  average  population  of  95.14 
inhabitants  to  the  square  kilometer. 

There  has  been  for  years  little  or  no  emigration  to  Venezuela; 
therefore  the  increase  in  population  from  year  to  year  is  compara- 
tively small.  In  the  last  twenty-five  years  this  increase  has  been  only 
about  2i  per  cent." 

NaturaZ  resources. — Nature,  with  a  lavish  hand,  has  poured  her 
richest  treasures  upon  Venezuela.  The  wealth  of  the  natural 
resources  of  the  country  is  almost  unlimited.  Its  agricultural  re- 
sources are  varied — <;offee,  cocoa,  sugar  cane,  com,  tooacco,  cotton, 
beans,  etc,  grow  with  great  luxuriance.  Its  mountains  abound  with 
rich  minerals.  Its  broad  pampas  and  plains  afford  subsistence  the 
year  round  for  great  herds  of  cattle.  In  its  forests  are  found  rare  and 
precious  woods.  Its  territory  is  traversed  by  mighty  rivers.  But 
its  population  is  largely  centered  in  and  around  the  towns  and  cities 
and  along  the  seacoast.  The  interior  of  the  country  is  almost  wholly 
unsettlea  and  undeveloped — much  of  it  has  never  been  explorea. 
Mountain  and  plain,  forest  and  river,  are,  for  the  most  pari:,  wrapped 
in  their  "primeval  sleep." 

The  lai^er  part  of  the  population  is  of  mixed  blood— Spanish,  In- 
dian, and  negro,  in  varied  combinations  and  degrees.  These  people 
are  uneducated,  ignorant,  and  very  poor;  but  the  climate  of  the 
country-  is  kind — a  perpetual  summer.  Their  wants  are  few,  and 
their  lives  are  simple.  They  may  be  excitable  and  emotional,  but  it 
is  an  acknowledged  fact  that,  if  fet  alone,  a  kinder,  gentler,  and  more 
peaceable  people  never  lived. 

There  is  a  limited  class  of  white  people  who  are  intelligent,  edu- 
cated, and  refined.  They  still  retain  tnat  superscnsitiveness  which 
charat^terizes  the  race  from  which  they  sprang,  and  in  dealing  with 
them  this  characteristic  has  to  be  taken  into  account.  Many  of  them 
were  educated  in  Europe.  They  have  traveled  a  great  deal  and  know 
much  of  the  world,  but,  as  a  rule,  they  are  more  familiar  with  Europe 
than  with  the  United  States. 

Unfortunately  for  them  and  for  their  oountrj'  the  opporiunities 
for  employment  for  educated  and  ambitious  men  are  limited.  Agri- 
culture is  the  leading  business  of  the  countri',  but  it  is  in  a  very  primi- 
tive and  backward  state.  Sugar  is  one  of  the  principal  products,  but 
there  is  not  a  modern  sugar  mill  in  the  country-.  There  are  no  manu- 
facturing establish  in  en  t.s  to  speak  of,  no  extended  lines  of  commerce, 
and  heavy  export  and  import  duties  are  a  serious  burden  upon  what 
little  commerce  there  is.  The  field  for  the  learned  professions  is 
limited  and  uninviting.  There  is  but  little  for  the  educated  man  to 
do  but  to  engage  in  politics.     The  rewards  to  the  officeholder  are 
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supposed  to  be  great;  hence  the  constant  struggle  between  contending 
factions  for  control  of  the  Government.  These  tactions  are  not  dividea 
on  any  well-defined  questions  of  political  principle  or  party  policy; 
the  struggle  is  for  power  and  for  tne  financial  rewards  wnich,  directly 
or  indirectly,  power  brings. 

The  people  nave  been  impoverished  by  the  repeated  revolutions 
which  nave  swept  over  the  country.  In  a  revolution  the  loss  of 
human  life  is  not  so  very  great,  but  the  loss  of  property  is  tremendous. 
Predatory  bands  of  undisciplined  soldiers,  more  intent  on  plunder 
than  on  fighting,  roam  over  the  country.  Plantations  are  ruined, 
crops  are  destroyed,  live  stock  is  driven  away,  and  tribute  is  levied  by 
botn  sides  upon  the  people.  The  result  is  the  people  have  no  capital, 
and,  what  is  worse,  they  have  no  initiative.  They  realize  that  their 
country  should  be  developed,  that  foreign  capital  is  needed  for  that 
purpose,  and  that  immigration  should  be  encouraged.  But  appar- 
rently  they  do  not  know  how  to  secure  these  advantages.  They  have 
no  settled  government,  no  fixed  economic  policies,  no  established 
order  of  things;  they  live  always  in  the  fear  and  under  the  shadow  of 
the  revolution.  Capital  is  afraid  to  invest,  and  the  immigrant  is  not 
attracted. 

Adventurers  have  gone  there,  and  with  the  promise  of  great  indus- 
trial enterprises  for  the  development  of  the  country,  have  secured 
valuable  concessions.  Some  of  these  concessions  were  principalities 
in  extent  of  territory  and  in  wealth  of  resources.  These  concession- 
aires contracted  to  clear  forests,  to  channel  rivers,  to  open  mines,  to 
establish  colonies,  etc.;  but  little  was  done  in  fulfillment  of  these 
contracts.  Corporations  were  organized  in  Europe  or  in  the  United 
States  to  exploit  these  concessions.  In  some  instances  more  or  less 
capital  was  raised  for  that  purpose,  but  little  of  it  was  ever  spent  in 
Venezuela. 

In  the  meantime  revolution  after  revolution  occurred.  Out  of  the 
flame  and  smoke  of  battle  came  supreme  civil  chiefs,  one  after  an- 
other. They  ruled  with  the  sword ;  they  were  bound  by  no  constitu- 
tions and  were  governed  by  no  laws.  With  each  of  them  came  a  new 
class  of  favorites,  and  a  new  crop  of  adventurers  appeared.  More 
concessions  were  granted;  old  ones  were  ignored;. oftentimes  con- 
flicting concessions  were  granted  for  the  same  enterprise.  The  coun- 
try is  plastered  over  with  concessions  of  one  kind  and  another,  some 
oi  which  have  existed  for  years.  The  result  has  been  the  develop- 
ment of  the  country  has  been  retarded;  vexatious  litigation  and 
international  complications  of  one  kind  and  another  have  arisen,  and 
the  faith  of  investors  and  the  credit  of  the  Government  have  been 
destroyed.  It  was  in  this  political  atmosphere  and  amid  these 
unsettled  and  uncertain  business  conditions  that  the  New  York  and 
Bermudez  Company  made  its  investment  and  imdertook.to  develop 
a  business  enterprise. 

THE    ''fELICIDAD''    AND    ^'VENEZUELA*'    CLAIMS. 

The  alleged  conspiracy. — The  evidence  of  the  beginning  of  the 
alleged  "glaring  and  unscrupulous  conspiracy''  against  the  company 
is  found  in  the  grant  by  the  Government  or  a  definitive  title  to  the* 
asphalt  mine  called  **Felicidad."     The  title  was  granted  on  Novem- 
ber 30,  1897. 
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The  detuiled  liiston'  of  this  title  lias  already  been  recited.  The 
original  claimants  sold  their  alleged  title  to  Wamer  &  Quitilan,  &nd 
the  latter  sought  to  establish  it  against  the  opposition  of  the  Ber- 
mudez  Company.  There  is  no  doubt  but  the  claime  called  "Felici- 
dad,"  "Venezuela,"  "South  Side,"  etc.,  were  all  located  on  the  asphalt 
lake  to  which  the  Bermudez  Company  claimed  prior  title  under  ita 
mining  deed  of  December  7,  1S88.  It  was  undoubtedly  an  attempt 
on  the  part  of  these  claimants  to  take  a<lvantage  of  what  was  a  mani- 
fest and,  as  was  supposed,  incurable  error  in  the  company's  title;  if 
they  could  succeed  no  ethical  considerations  restrained  them. 

DEFECTS    IN    THE   COMPANY'S    MINING   TITLE. 

The  deed  of  December  7,  1888,  and  the  prehminary  proceedings 
leading  up  thereto  located  the  mine  "at  a  distance  of  20  kilometers  to 
the  southeast  of  the  said  village  of  Guariquen,  and  108  meters  above 
the  level  of  the  sea."  No  one  disputes  the  fact  that  the  lake  in  ques- 
tion is  only  10  kilometers  from  the  village  aforesaid,  and  its  elevation 
above  the  sea  is  only  4  or  5  meters.  It  the  location  of  the  property 
conveyed  is  to  be  determined  by  (his  deed,  or  by  the  record  prelimi- 
nary thereto,  such  location  will  be  found  away  beyond  and  south  of 
the  lake  and  far  up  in  the  air. 

It  is  also  to  be  observed  that  imder  the  law  as  it  then  existed  the  title 
to  a  mine  was  one  thing. and  the  title  to  lands  adjoining  was  another. 
The  right  to  a  mine  was  to  be  largely,  if  not  altogether,  determined  by 
the  mining  title  alone.  Article  7  of  the  then  existing  mining  law 
provided  that  the  title  to  a  mine,  even  when  granted  to  the  owner  of 
the  land  on  which  it  was  hioatod,  conveyed  the  mine  as  a  property 
distinct  from  the  land.  Article  10  also  provided  that  the  title  to  a 
mine  gave  the  grantee  a  right  to  only  the  exploitable  substance. 
Article  13  of  the  same  law  directed  that  mining  properties  should  be 
clearly  marked  out  by  footpaths,  and  the  angles  of  the  boundary  lines 
should  be  marked  with  posts. 

But  in  the  record  of  tiiia  ritle  no  survey  was  made  of  the  lake,  no 
boundiirj'  lines  were  specified,  no. corners  were  estabhshed,  no  area 
was  given,  no  foot|>aths  were  made,  an<i  no  j>osts  were  located.  The 
only  description  or  location  given  was  the  general  statement  that  the 
mine  was  located  in  a  given  parish,  <listrict,  section,  and  State,  and  at 
a  given  distance  from  and  to  the  southeast  of  Guariquen;  and  in 
stating  this  distance  a  material  error  was  made. 

If  this  lake  had  been  located  in  the  United  States,  if  the  claimants 
to  "Felicidad"  had  acquired  possession  of  the  part  so  designated, 
and  if  the  company  had  to  establish  its  title  under  its  mining  deed 
alone  and  to  recover  possession  in  a  common-law  action  of  ejectment, 
there  is  no  doubt  but  it  would  have  failed  in  its  suit  for  want  of  suf- 
ficient description  in  its  deed  and  in  the  preliminary  record  of  its  title. 

THE    company's    LAND   TITLE. 

It  is  true  that  concurrently  with  the  proceeding  to  establish  a  title 
to  the  mine  the  company  also  took  steps  to  acquire  title  to  a  lai|^ 
tract  of  wild  land,  which  was  intended  to  include  the  lake  within  its 
boundaries.  The  only  basis  for  a  defense  of  the  company's  title  to  the 
mine  seems  to  be  found  in  the  record  of  this  land  title,  if  it  can  be  used 
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to  support  the  former  title.  Apparently  these  titles  were  considered 
togetner  in  the  trial  of  the  Warner  &  Quinlan  suit.  That  both  of 
them  relate  to  each  other  must  be  admitted,  and  from  every  equitable 
point  of  view  they  ought  to  be  considered  together. 

A  survey  and  map  of  the  lands,  as  a  part  of  the  land  title,  were 
made  by  one  Orsi  de  Mombello,  who  certified  to  the  map  as  an  **  engi- 
neer of  the  Republic*"  but  throughout  all  the  proceedings  to  establish 
the  land  title,  including  the  map,  the  same  error  was  made  as  in  the 
mining  title  in  the  statement  or  the  distance  from  Guariquen.  The 
map  purports  to  be  a  plan  of  the  mining  concessions  as  well  as  of  the 
lands,  but  it  does  not  give  the  boundaries  of  the  lake  or  definitely 
locate  the  same,  except  that  some  irregular  lines  are  shown  within 
the  boundaries  of  the  land  survey  which,  it  may  be  assumed,  were 
intended  to  indicate  the  lake. 

The  materiality  of  the  aforesaid  error  as  to  location,  made  not  only 
in  the  map,  but  in  every  part  of  the  record  on  which  the  wild-land 
title  is  based,  is  apparent  when  consideration  is  given  to  article  7  of 
the  wild-land  law  under  which  this  land  title  was  established.  This 
article  provides  that  neither  the  State  nor  the  nation  shall  be  obliged 
to  put  the  purchaser  of  lands  in  possession  by  any  determined  bound- 
aries or  to  be  subject  to  any  responsibility  for  warranty  or  eviction. 
And  these  conditions  are  declared  to  be  irrevocably  fixea  as  a  part  of 
every  land-title  deed.  The  responsibility,  thereiore,  for  definitely 
locatii]^  lands  purchased,  or  of  establishing  the  boundaries,  or  of 
obtaining  possession  thereof  rested  solely  upon  the  purchaser. 

It  has  been  said  the  deed  to  **FeUcidad'^  was  equally  vague  and 
indefinite  in  description.  But  the  promoters  of  that  claim  exercised 
more  care  than  did  the  Bermudez  Company.  They  evidently  went 
onto  the  lake,  marked  off  the  comers  of  the  boundaries  with  posts; 
then  they  haa  a  survey  made  which  ran  all  the  lines;  and  the  prop- 
erty was  stated  to  be  only  10  kilometers  from  Guariquen.  This  survey 
was  the  link  in  the  chain  of  their  title  which  determined  the  location 
of  their  claim.  Objection  may  be  made  to  the  sufficiency  of  their 
map,  but  it  came  nearer  to  a  definite  location  of  the  property  than 
did  that  of  the  Bermudez  Companv. 

The  company  in  its  aforesaid  '*  Statement  of  the  wrongs  done  the 
company''  explains  the  difference  in  the  distance  from  Guariauen,  as 
stated  in  its  title  and  as  stated  in  the  title  to  '^Felicidad,''  as  tollows: 

The  apparent  difference  in  measurement  was  due  solely  to  the  fact  that  in  the  com* 
pany's  title  o!  I8B8  the  distance  was  mi^asured  over  a  winding  Indian  trail,  which  was 
the  only  traveraable  way  then  in  existence,  while  the  promoters  of  '*La  Felicidad" 
meamired  their  10  kilometers  along  a  direct  road  which  had  since  been  built  by  the 
company  they  were  seeking  to  despoil. 

In  a  former  brief,  dated  February  19,  1901,  also  filed  in  the  Depart- 
ment of  State,  page  31,  the  statement  is  made: 

He  (Mombello)  did  not  measure  the  distance  from  Guariquen,  but,  after  the  fashio 
of  the  ordinary  Venezuelan  surveyor,  estimated  the  distance  by  the  time  it  took  him 
to  travel  it.  The  Venezuelan  measur(>8  distances  by  what  he  can  accomplish  with  a 
good  mule,  and  as  a  mule  will  usually  maintain  through  the  day  an  average  of  3  miles, 
or  5  kilometers,  an  hour,  and  as  it  took  four  hours  to  traverse  the  way  from  'Guariquen, 
Mombello  roughly  estimated  the  distance  as  20  kilometers. 

One  or  the  other  of  the  foregoing  statements  may  be  true,  but  each 
of  them  is  dehors  the  record.  In  the  case  oi^  Warner  et  al.  v.  Bermudez 
Company,  the  latter  imdertook  to  prove  the  first  statement  by  Mom- 
bello.    fiut,  as  hereinbefore  shown,  his  evidence  was  vague  ana  unsat- 
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isfactory.  He  would  not  say  how  he  came  to  make  the  error,  although 
he  supposed  be  arrived  at  the  given  distance  by  measuring  a  windii^ 
mule  path.  By  whatever  means  he  arrived  at  the  distance  in  ques- 
tion ho  made  an  error,  and  this  error  runs  through  the  entire  record 
of  both  the  land  and  mining  titles. 

If,  however,  the  two  titles  are  to  be  construed  together — that  is,  if 
the  land  title  and  the  survey  which  is  a  part  of  it  can  be  used  to  * 
support  the  mining  title — then  in  the  land  title  certain  facts  appear 
which  were  pointed  out  by  German  Jiminez,  the  surveyor,  m  his 
report,  which  may  be  used  to  cure  the  error  as  to  the  stated  dist&i^ce 
from  Ouariquen.  In  the  company's  petition  for  the  land  title,  of 
October  8,  1888,  it  stated  that  it  was  taking  the  necessary  steps  to 
secure  a  title  to  a  mine  located  "on  a  road  constructed  by  the  com- 
pany toward  the  southeast  for  a  distance  of  20  kilometers  from  Guari- 
quen  up  to  a  house  belonging  to  the  company,  and  situate  on  this 
road,  over  a  little  hill  before  getting  to  a  wooaen  bridge  which  leads 
to  the  surface  of  the  asphalt  deposit;"  and  the  petition  further  stated 
the  company  desired  to  acquire  title  to  lands  which  included  the  mine 
aforesaid. 

Jiminez  in  his  report  called  attention  to  the  fa<;t  that  on  the  north 
side  of  the  lake  there  was  a  lagoon,  extending  east  and  west;  that  on 
the  north  side  of  this  lagoon  there  was  a  small  eminence  or  hill, 
sloping  to  the  south;  that  the  commission  of  engineers  there  founa 
the  rums  of  a  wooden  bridge  extending  across  this  lagoon ;  that  there 
were  evidences  of  a  roadway  nmning  to  the  bridge,  and  there  was 
also  a  house,  or  "rancho,"  standino;  on  this  roadway.  These,  he 
declared,  were  fixed  monuments,  wTiich  corresponded  to  the  facts 
stated  in  the  aforesaid  petition  for  a  provisional  deed  to  the  lands, 
and  the  plan  of  Mombello's  survey  showed  the  north  boundary  line 
of  the  land  survey  ran  east  and  west  through  a  house  located  as 
aforesaid:  and,  juninez  contended,  when  monuments  were  thus  es- 
tablished they  must  govern,  although  neither  courses  nor  distances 
corresponded  therewith,  and  therefore  the  distance  named  from 
Guariquen,  though  erroneous,  was  immaterial.  And  this  was  the 
line  of  defense  followed  !ty  the  company  in  the  Warner  &  Quinlan 
suit. 

Contests  over  mining  claims  have  frequently  arisen,  and  attempts 
to  take  advantage  of  mistakes  in  titles  and  surveys  have  frequently 
been  made  in  our  own  countrj'.  The  records  or  our  courts,  both 
State  and  Federal,  are  replete  with  instances  of  that  kind.  And  par- 
ticularly has  this  been  true  in  the  mining  regions,  where  the  most 
bitter  legal  battles  have  been  fought.  The  echoes  of  such  battles  in 
Montana,  for  instance,  have  been  heard  all  over  the  country.  In 
these  contests  the  honor  of  many  prominent  men  has  been  impugned, 
the  integrity  of  courts  has  been  assailed,  and  charges  and  counter^ 
charges  of  fraud,  bribery,  and  collusion  have  been  made  with  reck- 
less profusion.  The  fact  that  a  contest  of  a  similar  character  arose 
in  Venezuela  does  not  necessarily  prove  that  a  conspiracy  existed  or 
that  the  Government  was  a  party  thereto. 

As  before  stated,  the  protests  and  petitions  filed  with  the  minister 
of  fomento  by  both  sides  laid  greater  emphasis  upon  the  land  and 
minmg  titles  than  upon  the  Hamilton  contract.  The  contest  before 
the  minister  was  largely  a  que^stion  of  location  and  boundaries.  To 
settle  that  question  the  minister  ordered  surveys  to  be  made,  and 
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finally  he  decided,  by  the  decree  of  December  10,  1900,  in  favor  of 
the  claimants  to  both  ''Felicidad'*  and  '*  Venezuela." 

While,  on  broad  equitable  principles,  I  think  this  jlecision  was 
wrong,  yet  in  a  country  where  the  civil  law  prevails,  and  where  the 
rights  of  parties  are  largely  determined  by  strict  legal  construction, 
I  can  not  say  in  this  case  there  was  no  room  for  debate  or  for  dif- 
ferences of  opinion. 

INDUSTRIAL   INACTIVITY   OF   BERMUDEZ   COMPANY. 

In  addition  it  is  fair  to  consider  the  economic  phase  of  the  question 
with  which  the  minister  was  confronted  and  by  which  he  may  have . 
been  influenced  in  making  his  decision.  This  lake  is  said  to  be  the 
largest  asphalt  deposit  in  the  world.  The  asphalt  is  sdid  to  be 
remarkable  for  its  purity  and  for  the  large  percentage  of  bitumen 
which  it  contains.  The  Bermudez  Companv  acquired  a  right  to 
exploit  it  on  November  26,  1885,  under  the  Hamilton  contract.  At 
the  time  this  decision  of  the  minister  was  rendered  the  company 
had  been  in  possession  of  the  lake  for  fifteen  years.  In  the  company's 
own  ''Statement  of  the  wrongs  done,^^  etc.,  on  pages  9  and  23,  it  says: 
**The  first  appreciable  shipments  of  asphalt  began  in  1891  i\Hth  250 
tons;  1892,  1,130  tons;  1893,  1,743  tons;  1894,  7,038  tons;.  1895, 
3,025  tons;  1896,  5,654  tons;  1897,  11,790  tons;  1899,  11,825  tons 
and  1900,  17,981  tons.''  The  figures  for  1898  are  not  given,  but 
assuming  the  shipments  for  that  year  were  the  same  as  in  1899,  this 
would  give  11,825  tons  more,  or  a  total  of  72,621  tons  for  the  fifteen 
years.  The  duty  paid  the  Government,  as  fixed  by  the  Hamilton 
contract,  is  about  40  cents  per  ton,  making  a  total  revenue  to  the 
Government  for  the  period  named  of  $28,904,  or  less  than  $2,000  per 
annum. 

Taking  into  consideration  the  size  of  the  deposit,  the  quality  of 
the  product,  and  the  probable  market  demand  therefor,  the  foregoing 
exportations  show  that  up  to  the  time  this  decision  was  rendered  the 
company  had  not  been  a  potent  factor  in  the  development  of  the 
industrial  life  of  the  country,  and  there  was  little  in  its  record,  from 
an  economic  point  of  view,  to  commend  it  to  the  s]>ecial  favor  or 
protection  of  the  Government. 

Therefore,  when  the  representation  was  made  to  the  minister,  as  it 
was  made,  that  the  company  had  retarded  the  development  of  the 
industry  in  its  own  interest  and  to  the  detriment  of  the  industrial 
interest  of  the  country,  and  that  the  lake  was  large  enough  to  engage 
the  activities  of  the  three  companies — Bermudez,  Felicidad,  and  Ven- 
ezuela— it  may  be  assumed  the  minister  felt  justified  in  giving  Warner 
&  Quinlan  and  the  Venezuela  people  the  benefit  of  any  technical 
objection  that  could  be  made  to  the  Bermudez  Company^s  titles. 

THE   WARNER    it   QUINLAN    SUIT. 

The  next  step  taken  was  the  suit  of  Warner  &  Quinlan  against  the 
Bermudez  Company,  wherein  the  plaintiffs  sought  to  establish  the 
supremacy  of  their  title.  I  examined  the  record  of  this  suit  with  the 
hope  of  finding  the  merits  of  the  company's  land  and  mining  titles 
fully  considered  and  finally  adjudicated.  "  But  I  was  disappointed. 

36568— S.  Doc.  418, 60-1 15 
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The  evidence  introduced  and  the  ar^menta  of  counsel  were  addressed 
almost  entirely  to  this  question.  It  was  squarely  before  the  court, 
but  the  latter  evaded  the  question,  as  all  courts  sometimes  do,  and 
fell  back  upon  the  Hamilton  contract,  as. the  "iudi6ial  fact"  of 
"classic  ana  primordial"  importance,  which  controlled  the  decision. 
The  lawsuit  was  a  hard-fought  battle.  Eminent  counsel  were 
engaged  on  both  sides.  Every  step  in  the  case,  every  question  of  law 
or  practice,  whether  material  or  not,  was  contested  most  bitterly. 
No  doubt  it  was  an  expensive  lawsuit;  the  whole  controversy  before 
the  minister  of  fomento  and  before  the  court  must  have  been  expen- 
sive to  both  sides;  but  I  was  i^urprised  to  learn  how  expensive  it 
really  was  to  the  Bermudez  Company,  as  appears  from  the  following 
report. 

REPORT    OP    COMMITTEE    OF    CERTiriCATE    SOLDERS. 

On  July  18,  1902,  a  conimittee  consisting  of  Henry  W.  Biddle, 
Rudolph  Ellis,  Alvin  W.  Krcch,  E.  B.  Morris,  and  C.  S.  W.  Packard, 
representing  the  "Holders  of  the  collateral  gold  certificates  of  the 
Asphalt  Company  of  America,"  made  and  published  a  report  giving 
a  history  of  the  company  and  a  statement  of  the  properties  it  ownet^ 
and  on  page  9  of  this  report  appears  the  following: 

This  company  also  holdB,  in  addition  to  other  propt^rtipa,  nearly  all  the  capital  stock 
of  the  Kpw  York  and  Bcmiudez  Company,  the  owner  of  the  great  Bermudez  pitch  lake 
in  Venezuela,  which  ia  more  than  1,000  acres  in  extent  and  is  stated  to  be  the  largest 
asphalt  deposit  in  the  world,  the  aaphalt  containing  a  larger  percentage  of  bitumen 
than  Trinidad  L&ko  aaphalt.  This  Venezuela  deposit  is  of  great  value,  nut  its  title  is 
DOW  in  dispute  and  the  subject  ol  litigation  at  the  instance  of  certain  rival  interests. 

It  is  believed  by  those  who  have  followed  the  course  of  the  litigation  that  the  com- 
pany's title  to  the  deposit  is  clear  and  can  be  successfully  maintained.  Thf  mainte- 
nance of  Ihest  righlt.  homever,  hat  been  most  eoitly,  involvinq  an  expense  in  the  two  yean — 
1900aT\dl9ui—ofi4n,897.1S.  Theamountat  stake  would  seem  to  justify  this  expense, 
though  the  question  is  still  undetermined. 

THE  ARREST  OF  DH.  BRUZUAL  SERRA. 

One  of  the  facts  cited  by  the  Bermudez  Company  upon  which  it 
bases  i\w  c.har}:;e  that  the  Government  actively  assisted  Warner  & 
Quinlan  in  their  elTort  to  despoil  the  company  of  its  property  is  that 
during  the  pendencj-  of  the  Warner  &  Quinlan  suit  antl  just  on  the 
eve  of  a  hearing  therein  the  Gnvemnient  arrested  and  imprisoned 
Dr.  Bruzual  Serra,  the  company's  senior  counsel,  and  later  arrested 
Doctor  Urbaneia,  its  other  counsel. 

The  iirrest  or  Doctor  Bruzual  at  a  critical  time  in  the  progress  of 
the  liiwsuit  was  an  act  well  calculated  to  embarrass  the  company  and 
.to  suggest  to  the  niiud  of  its  ofiiccrs  an  unwarranted  interference  on 
the  part  of  the  Government.  But  before  passing  judgment  on  this 
incident  some  consideration  ought  to  be  given  to  the  probable  cause 
for  this  arrest,  which  nmy  be  found  in  the  record. 

I  have  heretofore  narrated  with  considerable  detail  the  history-  of 
two  appeals  taken  in  the  Warner  &  Quinlin  .'suit  from  the  judge  of 
first  instance  to  the  full  court,  whicli  involved  certain  questions  of 
practice.  The  two  appeals  were  intimatelv  related  to  each  other, 
and  one  of  tliem,  in  a  large  degree,  depended  on  the  other.  These 
appeals  were  based  on  preliminary  questions  of  practice;  thej-  did 
not  involve  the  merits  of  the  oinlniversy.     The  immediate  question 
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before  the  court  was  in  what  order  these  appeals  were  to  be  heard 
and  when  Warner  &  Quinlan  should  be  reauired  to  rive  security  for 
costs.  The  time  when  and  the  order  in  wnich  the  decision  of  these 
questions  should  be  made  was  a  matter  largely,  if  not  altogether, 
within  the  discretion  of  the  court.  The  court  reserved  its  decision 
by  saying  it  would  decide  the  questions  in  due  time.  In  so  doing  it 
can  not  be  said  the  court  abused  its  discretion. 

But  thereupon  Doctor  Bruzual  challenged  the  members  of  the 
entire  court.  He  charged  them  with  using  "Hebraic''  methods  of 
interpretation  of  the  law,  whatever  that  may  mean.  He  openly 
charged  them  with  "illegal  favoritism,"  with  "the  most  flagrant 
deprivation  of  justice,"  and  with  the  practice  of  ''notorious  injustice." 

These  were  very  grave  charges  to  make  against  the  high  federal 
court — the  highest  tribunal  in  the  land ;  and  to  make  them  without 
just  provocation  was  certainly  a  serious  offense.  If  any  lawyer  had 
so  conducted  himself,  with  no  greater  provocation,  before  anv  of  the 
courts  of  our  country,  he  would  have  received  prompt  and  severe 
punishment.  But  in  this  case  the  court  passed  the  insult  by  in  digni- 
ned  silence.  Not  so  with  the  Government.  This  attack  on  the  court 
was  made  on  the  7th  of  August.  On  the  24th  of  the  same  month 
Bruzual  was  arrested  and  imprisoned.  The  connection  between  the 
two  incidents  is  apparent,  especially  so  when  we  take  into  considera- 
tion the  political  atmosphere  which  surrounded  both  court  and 
counsel. 

POLITICAL   CONDITIONS   IN    VENEZUELA. 

The  sword  of  revolution  always  hangs  suspended  by  a  single  hair 
over  the  head  of  every  ruler  in  Venezuela.  He  never  knows  what 
moment  it  may  fall.  He  is  continually  on  the  watch.  He  gives 
heed  to  every  rumor  and  notes  every  sign  of  opposition.  A  revolu- 
tion, if  successful,  may  mean  for  Kim  death,  exile,  imprisonment, 
or  confiscation  of  property. 

In  that  country  there  is  no  political  opposition  in*  the  sense  in 
which  we  understand  it.  There  is  no  jmblic  discussion  on  the  plat- 
form or  through  the  press  of  political  principles  or  administrative 
policies.  It  is  true  the  constitution  guarantees  freedom  of  speech 
and  of  the  press,  but  the  constitution  is  an  abstraction — an  idealism; 
»♦  has  no  application  in  the  struggle  for  political  supremacy.  To 
oppose  the  dominant  political  element  is  to  secretly  plot  and  intrigue 
against  it.  There  is  no  open  appeal  to  the  sufTrage,  the  judgment, 
and  the  con.science  of  the  people.  The  only  known  way  in  which 
to  give  effect  to  such  opposition  is  to  incite  a  revolution.  The  fire 
may  be  suppressed  for  a  time,  but  it  is  always  smoldering;  it  may 
blaze  up  any  moment  or  at  any  place. 

The  Government  in  all  departments — national  or  state,  executive, 
legislative,  or  judicial — is  in  political  accord.  He  who  attacks  the 
Government  or  any  of  its  departments  is  a  disturber  of  the  j)ublic 
peace,  a  promoter  of  a  revolution;  and  he  who  raises  '*the  phantom 
of  international  dispute"  is  a  public  enemy.  He  is  likely  to  be  ar- 
rested at  once  and  indefinitelv  imprisoned.  There  is  no  indictment, 
no  trial,  and  no  writ  of  habeas  corpus.  Once  a  man  becomes  a 
political  **su.spect,"  any  act  of  pohtical  indiscretion,  any  suggestion 
of  a  purpose  on  his  part  to  involve  the  Government  in  international 
difficulties,  exposes  him  to  arrest;  and  no  sense  of  propriety  and  no 
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consideration  for  the  rights  of  others — oatiTes  or  foreigners — ^will 
restrain  the  hand  of  the  GoTernment.  It  has  always  oeen  so  in 
Venezuela,  and  always  will  be  so,  until  the  people  have  a  better  con- 
ception of  what  a  nree  government  really  Is  aud  until  they  have 
hirfier  standards  of  public  life  and  duty. 

Doctor  Bruzual  made  an  unwarranted  attack  on  the  court.  He 
made  his  chai^  a  part  of  the  record,  with  the  evident  purpose  of 
making  it  thel>asis  for  an  international  dispute.  The  GoTemment 
resented  this  action  on  his  part  and  punished  him  with  great  sever- 
ity. He  was  kept  in  prison  until  sometime  in  the  following  year, 
when  he  was  released,  out  his  health  is  said  to  have  been  impaired, 
and  soon  afterwards  he  died.  Doctor  Urbaneja,  his  associate,  was 
also  arrested  and  imprisoned  for  a  time;  but  he  was  a  party  to  the 
same  assault  upon  tne  integrity  of  the  court.  He  is  now  quietiy 
living  in  Caracas.  In  a  conversation  I  had  with  him  he  assured  me 
he  was  not,  in  his  opinion,  arrested  because  of  his  connection  with 
the  company,  but  because  of  his  suspected  relations  with  hostile 
political  mtngues. 

I  do  not  assume  to  justify  or  to  apologize  for  the  arrest  of  these 
attorneys.  I  only  wish  to  disclose  the  circumstances  attendant  there- 
on, and  the  probable  cause  therefor  as  shown  by  the  record. 

THE    HAMILTON    CONTRACT — ITS    CONSTITLTIONAUTY. 

On  January  28,  1904,  the  high  federal  court  finally  decided  the 
Warner  &  Quinlan  suit,  and  apparently  decided  it  in  favor  of  the 
company;  certainly  against  Warner  &  Quintan.  As  before  stated, 
the  decision  was  entirely  based  on  the  Hamilton  contract,  which  was 
adjudged  to  be  still  in  existence  and  which  vested  in  the  company 
the  exclusive  and  the  paramount  right  to  exploit  asphalt  mines 
within  the  territory  named,  during  the  time  therein  prescribed. 

The  soundness  of  this  decision  on  principle  may  well  be  questioned, 
because  it  is  a  ver>'  serious  question  whether  or  not  the  Hamilton  con- 
tract was  constitutional  or  in  any  sense  a  legal  and  binding  obligration 
upon  the  parties  thereto,  or  wnether  this  contract  alone  could  be 
asserted  as  a  legal  bar  to  the  preemption  of  mining  claims  by  other 

Earties.  A  verj'  strong  and  convincing  argument  can  be  made,  and 
as  been  made,  against  the  constitutionality  of  this  contract,  for  the 
reason  that  under  the  constitution  of  1881  and  under  the  previous 
constitution  of  1874  the  mines  and  the  wild  lands  were  declared  to 
be  the  property  of  the  respective  States  in  which  they  were  located. 
In  the  constitution  of  1881  the  right  to  administer  the  mines  was 

f ranted  to  the  Governinont,  in  order  that  they  might  "be  governed 
y  a  uniform  system  of  exploitation." 
On  March  13,  1883,  Presulent  Blanco,  in  the  exercise  of  the  author- 
ity thus  conferred  by  the  constituti<»u,  promulgated  an  executive 
decree  wherein  were  prescribed  the  rules  and  regulations  which  were 
to  be  considered  the  uniform  svstem  for  the  exploitation  of  mines. 
This  decree  had  the  force  and  eltect  of  a  public  law,  and  was  in  force, 
so  far  as  I  can  discover,  on  September  l.'j,  1883,  when  the  Hamilton 
contract  was  made. 

By  the  first  article  uf  the  ilecroe  it  was  declared  that  all  mines  were 
the  property  of  the  State  in  which  they  were  situated,  and  that  they 
should  be  governed  by  a  uniform  system  of  exploitation,  as  regulated 
by  that  decree. 
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By  the  fourth  article  of  the  same  decree  it  was  provided  that  no 
mine  could  be  exploited,  except  where  a  concession  from  the  federal 
executive  had  been  previously  granted,  and  then  only  after  all  the 
formalities  prescribed  by  the  decree  had  been  previously  complied 
with.  And  the  decree  prescribed  a  regular  procedure  to  be  followed 
in  acquiring  a  title  to  a  mine. 

It  must  be  admitted  that  the  Hamilton  contract,  when  the  extent 
of  its  appUcation, .  the  variety  of  subjects  it  embraced,  and  the 
manner  of  its  execution  are  considered,  did  not  conform  to  the 
mining  law  then  in  force,  and  was  no  part  of  a  ''uniform  system  of 
exploitation"  as  authorized  by  the  constitution  and  as  prescribed  by 
the  decree  of  1883.  Indeed  tne  decision  of  the  high  feaeral  court  in 
the  Warner  &  Ouinlan  case  expressly  declared  that  the  Hamilton 
contract  ''created  for  twenty-five  years  a  special  situation  for  the  ex- 
ploitation of  the  asphalt  and  other  natural  products  existing  in  the 
old  State  of  Bermudez."  The  fact  that  a  ^'special  situation"  was 
thus  created  excluded  the  contract  from  a  "uniform  system,"  and 
made  it  objectionable  from  a  constitutional  point  of  view. 

More  might  be  said  on  this  point,  but  it  is  unnecessary.  The  Gov- 
ernment never  questioned  the  contract  on  constitutional  ground ;  the 
Bermudez  Company  never  disavowed  it,  and  the  high  federal  court 
adjudged  it  a  legal  and  subsisting  contract,  having  the  force  and 
effect  of  a  pubUc  law,  so  that  the  discussion  of  its  constitutionality  is 
now  more  academic  than  practical. 

VENEZUELA   V.    THE    NEW   YORK   AND   BERMUDEZ   COMPANY. 

Six  months  after  the  high  federal  court  decided  the  Warner  & 
Ouinlan  suit,  and  on  July  22,  1904,  the  Govewiment  of  Venezuela, 
through  its  attorney-general,  commenced  a  suit  in  the  high  federal 
and  cassation  court  against  the  Bermudez  Companjr,  and  therein 
asked  the  court  to  decree  the  cancellation  of  the  Hamilton  contract, 
on  the  ground  the  company  had  defaulted  in  the  performance  of  the 
obligations  by  it  assumed. 

Tne  complaint  alleged  that  the  obligations  assumed  by  the  com- 
pany in  the  contract,  and  in  the  additional  articles  thereto,  were: 
(1)  The  exploration  of  the  forests,  the  exploitation  of  the  wood,  and 
other  natural  products  found  therein.  (2)  The  exploitation  of  as- 
phalt. (3)  The  payment  of  certain  fixed  diities  on  the  wood  and 
other  natural  products.  (4)  The  canalization  of  one  or  more  rivers, 
beginning  with  the  Cano  Colorado  and  the  Guarapiche. 

And  the  complaint  further  alleged  the  company  had  made  default 
in  the  performance  of  all  its  obligations,  except  as  to  the  exploitation 
of  asphalt;  it  had  failed  to  exploit  the  wood  and  other  natural  prod- 
ucts of  the  forests;  it  had  canalized  no  rivers,  and  its  exploitation 
of  asphalt  had  been  ludicrously  small. 

THE   company's   ANSWER. 

The  company's  answer  was  argumentative,  evasive,  and  discursive. 
It  said  the  supposed  obligations  in  the  contract,  except  that  of  ex- 
ploitation, were  only  optional  privileges,  the  exercise  or  which,  or  of 
any  of  them,  was  entirely  discretionary  with  the  company.  The  com- 
pany had  fully  performed  all  the  obligations  of  the  contract,  as  evi- 
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denced  by  a  declaration  to  that  effect  b;  the  minister  of  fomeDto, 
expressed  in  the  decree  of  July  23,  1900.  That  no  time  was  specified 
in  the  contract  wherein  the  obligations  were  to  be  commenced  or  com- 
pleted; and  no  default  as  to  such  of  them  aa  were  not  performed,  if 
any  there  were,  could  be  asserted  until  it  had  been  judicially  deter^ 
mined  what  the  time  for  performance  was,  and  untU  that  tune  had 
expired.  That  the  obligation  to  canalize  rivers  never  l^ally  existed 
if  it  did  exist,  it  was  alternative  with  an  obligation  to  build  a  raUroad 
and  the  company  had  built  a  railroad.  And  that  the  asphalt  lake 
lands,  and  appurtenances  did  hot  belong  to  the  company  by  virtu  •■ 
of  the  contract,  but  by  virtue  of  the  titles  granted  December  7  and  14, 
1888,  which  titles  were  not  susceptible  of  question  in  this  suit. 

There  were  two  issues  of  law  and  fact  made  up  in  this  case,  which 
were  separately  tried  and  decided;  one  was  the  sequestration"  issue 
and  the  other  was  what  was  called  the  "main"  issue.  The  first  in- 
volved the  proceedings  wherein  the  company's  property  was  seized 
or  sequestrated,  the  other  the  cancellation  of  the  Hamilton  contract. 
The  sequestration"  issue  was  hrst  tried  and  decided,  but  in  this  re- 
view of  the  record  consideration  will  be  first  given  to  the  "main" 
issue. 

THE   MAIN   ISSirE. 

This  latter  issue  involved  the  question  whether  or  not  the  Govern- 
ment was  entitled,  under  the  law  and  the  evidence,  to  a  decree  or  judg-  • 
ment  canceling  the  Hamilton  contract.  And  this  leads  to  the  con- 
sideration of  what  the  obligations  of  the  company  under  the  Hamil- 
ton contract  were,  and  whether  or  not  it  was  in  default  in  the  per^ 
formance  of  the  same. 

The  rights  or  privileges  granted  the  company  by  the  original  con- 
tract, excluding  for  the  time  being  the  second  additional  articles, 
were;  (1)  To  explore  the  forests  on  the  wild  lands  of  Bermudez, 
and  to  exploit  or  take  therefrom  timber  for  various  purposes,  includ- 
ing plants,  seed.s,  etc.  (2)  To  exploit,  mine,  or  export  the  asphalt 
in  the  State  aforesaid.  (3)  To  import  free  of  duty  machinery,  etc., 
required  for  the  aforesaid  exploitation.  (4)  To  navigate  the  streams 
and  rivers  of  the  State  with  small  steamboats.  (5)  To  exercise  these 
rights  for  a  period  of  twenty-five  years  from  September  15,  1883. 

The  obligations  of  the  company,  as  specified  by  the  contract,  were: 
(1)  To  pay  into  the  public  treasury  certain  specified  duties  or  taxes 
upon  asphalt  and  upon  timber  and  other  natural  productions  of  the 
forests.  (2)  To  "begin  the  execution  of  this  contract  unfhin  (he  term 
of  six  months"  *  *  *  from  the  dat**  the  same  was  approved 
by  the  federal  council,  the  Government  having  the  right  to  extend 
that  period  from  time  to  time,  at  its  discretion.  (3)  Failure  to 
comply  "imth  any  of  the  foregoing  stipulations"  annulled  the  con- 
tract at  once.  (4)  Doubts  or  controversies  concerning  the  contract 
were  to  be  decided  by  tlie  courts  of  Venezuela. 

In  the  complaint  iiled  by  the  attorney-general  the  alleged  default 
on  the  part  of  the  company  in  the  performance  of  the  foregoing 
stipulations  was  that  it  had  failed  to  exploit  the  timber  or  other 
natural  products  of  the  forests,  and  also  that  it  had  failed  to  canalize 
any  of  tne  rivers  of  the  State,  a.s  provided  in  the  second  additional 
article;  but  I  will  postpone  consideration  of  this  last  alleged  breach, 
and  for  the  present  will  limit  the  discussion  to  the  rights  and  obliga- 
tions of  the  parties  under  the  contract  as  originally  made,  because,  in 


WB0N08  DONE  AlffERICAN   CITIZENS  BY  VENEZUELA.  281 

• 

my  judgment,  the  question  of  the  canalization  of  the  rivers  stands  by 
itseli,  as  will  be  hereafter  more  fuUv  discussed. 

The  attorney-general  contended  before  the  court  that  the  rights 
or  privileges  wanted  and  the  obligations  assumed  were  reciprocal; 
ancf  that  tne  obligation  to  begin  the  execution  of  the  contract  within 
a  specified  perioa  applied  just  as  much  to  the  exploration  of  the 
forests  and  the  exploitation  of  its  products  as  it  did  to  the  exploita- 
tion of  asphalt.  The  failure  to  explore  or  exploit  the  products  of 
the  forests,  or  to  exploit  the  asphalt,  in  either  case,  would  oe  a  failure 
to  comply  with  one  of  the  stipulations  of  the  contract;  and  such 
default,  under  the  ninth  article,  worked  a  forfeiture  of  the  entire 
contract. 

The  Bermudez  Company,  on  the  other  hand,  contended  before  the 
court  that  the  rights  and  privileges  granted  by  the  contract  were 
optional  in  character;  that  the  company  was  free  to  exercise  any  one 
or  all  of  them,  as  it  saw  fit  to  do;  and  tliat  the  obligation  expressed  in 
the  ninth  article  to  begin  the  execution  of  the  contract  within  six 
months  only  applied  to  exploration. 

The  company's  attorney ;  Doctor  Bance,  expressed  his  construction 
of  the  contract,  in  his  argument  before  the  judge  of  first  instance,  as 
follows: 

The  Govemmont  says:  I  give  you  the  right  to  go  and  explore  and  study  the  wild 
landn  of  the  State  of  Bemiudez  and  its  fon»8t8.     If  you  find  there  any  natural  products 
that  can  In?  used  for  industries,  you  shall  have  the  right  to  develop  them  during  twenty 
five  years,  paying  me  a  contribution  or  impost,  etc.     *    *    * 

Hamilton  says:  "  I  accept  the  right  to  go  and  explore  and  study  the  wild  lands  and 
iOreets  of  the  State  of  Bermudez.  If  1  find  there  any  natural  products  utilizable  for 
industrial  purposes  and  the  development  is  commercially  advantageous  and  it  nuts  mCf 
I  ihall  develop  them  according  to  my  discretion,  complying  with  the  contract  and  with 
the  laws.  If  among  the  things  d  aveloped  there  should  be  found  the  products  which  the 
Govemnaent  taxes  by  the  contract.  I  shall  pay  the  taxes.  If  I  should  fail  to  make  the 
exploration  and  study  within  six  months,  there  is  no  contract,  and  I  shaU  lose  the 
advantages  which  I  am  offered  thereby." 

The  Bermudez  Company  has  filed  in  the  Department  of  State  a 
number  of  briefs,  statements,  etc.,  in  which  it  has  set  forth  its  claims 
with  great  detail.  In  none  of  them  does  the  company  assert  in  posi- 
tive t^rms  that  the  privileges  granted  by  the  contract  were  optional  or 
that  it  could  exercise  any  one  of  them  and  ignore  the  others  and  still 
fulfill  the  letter  and  spirit  of  the  contract.  But  it  may  be  said  that 
inferentially  it  does  so  assert,  because  it  has  several  times  quoted  with 
approval  from  a  letter  said  to  have  been  written  by  Mr.  A.  H.  Camer 
to  the  company,  under  date  of  April  14,  1900,  of  whom  it  says,  his 
"competency  to  speak  upon  the  subject  can  not  be  questioned.  Mr. 
Camer  said: 

By  thoee  who  oppose  the  company  and  uphold  those  adventurers,  from  whom  they 
hope  to  receive  a  rcwanl,  it  is  said  that  the  company  is  not  performing  the  stipulations, 
that  it  has  canalized  no  rivers,  cleared  no  forests,  etc.  By  reference  to  the  concession 
it  will  be  seen  that  nearly,  if  not  all.  of  the  stipulations  are  optional  with  the  concession- 
tire.  ♦  ♦  *  Thus  It  is  that  in  formulating  the  concession  the  Government  made 
most  of  the  stipulations  optional  with  the  concessionaire.  ♦  ♦  *  By  reference  to 
the  copy  of  the  concession  which  was  passed  upon  and  appn)ved  by  the  national  C-on- 
msB.  It  will  be  seen  that  there  is  no  stipulation  by  which  any  one  of  the  o))ligation8 
ihould  be  performed  in  preference  to  another,  and  thus  it  is  left  open  to  the  concession- 
aire to  pursue  the  one  which  meets  his  greatest  convenience,  reserving  to  himself  the 
perfonnance  of  the  other  stipulations  during  any  part  of  the  tenn  of  the  concession. o 

«  Letter  of  company's  counsel  to  Depanment.  dated  August  15.  1904.  p.  2.     State 
ment  of  wrongs  done  etc..  p.  27. 
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CONSTRUCTION    OF   THE    HAMILTON    CONTRACT. 

'  It  is  a  general  rule  that  a  contract  is  to  be  construed  with  reference 
to  the  intent  of  the  parties.  For  that  purpose  the  whole  context  will 
be  considered.  The  court  will,  as  far  as  possible,  assume  the  position 
of  the  parties  when  they  entered  into  the  contract,  and  will  take  into 
consideration  the  object  to  he  attained,  and  all  the  surrounding  facts 
and  circumstances,  and  will  give  effect,  if  possible,  to  each  proTision 
of  the  contract. 


The  parties  have  inserted  each  provieion  ii  „  .       . 

the  contract  should  be  ao  construed  as  to  give  efiect  tr>  each  provision  inserted  u  .  . 

What  may  be  considered  another  aspect  of  the  rule  that  tne  instrumeDt  shall  be  cod- 
sidercd  aa  a  whole,  is  the  requirement  that  every  clause  and  every  word  shall  be  given 
effect  if  this  is  in  any  way  poetrihle,  and  no  part  will  be  rejected  union  absomtely 
repugnani  to  the  general  intenl.^ 

Applying  this  rule  of  construction  to  the  Hamilton  contract,  it  is 
-Me  to  assume  that  at  the  time  it  was  entered  into  the  State  of 


Bermudez  was  largely  an  unexplored  wilderness.  Its  wild  lands  were 
known  to  contain  deposits  of  asphalt,  and  its  forests  were  supposed 
to  contain  valuable  woods,  plants,  etc.  It  was  doubtless  the  purpose 
of  the  Government  in  maRing  this  contract,  aside  from  the  direct 
revenue  to  be  received,  to  have  the  forests  explored  and  to  have  their 
valuable  products  exploited,  if  any  were  found;  to  have  the  asphalt 
industry  developed,  and  therebv  to  open  up  the  St^te  to  commerce 
and  settlement.  To  accomplisli  these  results  it  granted  Hamiltoc 
the  privileges  specified  in  the  contract. 

By  article  9  of  the  contract  Hamilton  agreed  to  commence  the  work 
contemplated  within  a  period  of  six  months  after  the  contract  was 
approved  by  the  federal  council.  He  further  agreed,  in  case  he 
failed  to  perform  any  {»f  the  stipulations  of  the  contract,  the  latter 
should  he  wholly  forfeited.  It  can  not  be  questioned  but  that  the 
work  he  was  to  begin  was  the  exploration  of  the  forests,  the  ex- 
ploitation of  their  products,  if  any  were  found  of  commercial  value, 
and  the  exploitation  of  asphalt. 

It  was  evidently  then  unknown  to  the  parties  whether  or  not  the 
forests  contained,  or  to  what  extent  they  contained,  wood  or  other 
products  of  commercial  value.  Hamilton  agreed  to  explore  the  for- 
ests to  find  out.  His  obligation  was  "to  explore  and  exploit."  If, 
as  the  result  of  his  exploration,  woods,  plants,  and  other  products 
were  found  in  quantity  and  quality  suitable  and  sufficient  for  com- 
mercial purposes,  it  was  undoubtedly  intended  that  exploitation  of 
the  same  was  to  follow. 

There  was  no  obligation  to  explore  for  asphalt.  The  parties  e\'i- 
dently  knew  that  product  existed ;  and  when  it  was  ascertained  that 
the  specified  forest  products  also  existed,  then  both  the  privilege  and 
the  obligation  to  exploit  the  same  also  applied  thereto  as  much  as 
th^'  did  to  the  exploitation  of  asphalt. 

To  sa3'  that  the  right  to  exploit  the  products  of  the  forests  could 
be  ignored,  in  view  of  the  obligation  assumed  by  Hamilton  in  the 
nintn  article,  and  that  the  exploitation  of  asphalt  alone  wcnild  be  a 
full  performance,  is  to  say  that  the  exercise  of  one  ri"ht  and  the  dis- 
charge of  one  obligation  was  c(|uivalent  to  the  performance  of  the 
whole  contract. 


I  Eng.  Enc  Law.  vol.  17,  p.  7. 
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It  is  the  most  important  of  all  the  rules  of  construction  that  the  whole  agreement 
is  to  be  considered;  for  obviously  it  can  not  be  the  intention  of  the  parties  to  an  agree- 
ment, with  stipulations  or  qualifications,  that  some  of  them  shoula  be  altogether  dis- 
regarded and  a  part  of  the  agreement  magnified  into  an  equality  with  the  whole;  but 
on  the  contrary,  such  a  meaning  is  to  ^  given  to  particular  parts  as  will,  without 
violence  to  the  words,  be  considered  with  all  the  rest  and  with  tne  evident  object  and 
intention  of  the  contracting  parties.^ 

The  construction  placed  on  the  contract  by  the  company  when  it 
first  began  work  is  of  great  weight  in  deternuning  the  mutual  intent 
of  the  parties.  The  company  evidently  understood  that  the  obUga- 
tion  **to  begin  the  execution  of  this  contract"  equally  appUed  to  all 
the  rights  and  privileges  granted,  and  that  the  exercise  of  either  of 
those  rights  was  in  no  sense  optional  or  discretionary.  This  under- 
standing is  evidenced  by  a  senes  of  letters  or  reports  written  by  the 
company — or  by  Hamilton  and  other  officers — to  the  minister  of 
fomento,  which  were  introduced  in  evidence. 

Hamilton  assigned  the  contract  to  the  company  on  November  16, 
1885.  The  Government  approved  this  assignment  on  December  9. 
1885.  On  the  very  next  day  Hamilton,  then  managing  director  or 
the  company,  wrote  the  minister  that  he  would  proceed  at  once  to 
Maturin  witn  the  necessary  equipment  to  begin  work.  Maturin  is  on 
the  Guarapiche  River,  and  by  the  second  additional  articles  it  was 
intended  to  be  made  the  head  of  navigation  by  the  canalization  of 
that  river,  and  the  work  to  which  Hamilton  evidently  referred  was 
such  canalization. 

On  January  19,  1886,  Hamilton  wrote  the  minister  that  he  believed 
it  would  be  of  great  benefit  to  the  State  of  Bermudez  if  a  road  were 
opened  up  from  some  of  the  navigable  streams  to  Maturin,  that  the 
company  s  engineers  would  make  the  necessary  survey,  and  that  plans 
therefor  would  be  submitted  to  the  minister;  thereby  complying  with 
the  8ec<md  additional  articles. 

On  April  2,  1886,  the  company  wrote  the  minister  an  extended 
report  in  which  it  said  that  by  the  end  of  the  month  the  company 
would  export  large  quantities  of  wood  in  fulfillment  of  one  of  the  arti- 
cles of  the  contract;  tliat  the  company  had  already  put  in  service 
both  steam  and  sailing;  vessels  to  be  used  in  general  commerce,  and  in 
the  transportation  of  "natural  productions;"  that  the  company's 
engineers  were  making  plans  for  clearing  the  channel  of  the  Guara- 
piche River;  that  the  same  engineers  were  making  surveys  for  a 
propose*!  ri)ad  from  the  river  San  Juan  to  Maturin;  that  they  had  sur- 
veyed a  tramway  from  (luaricjuen  to  tlie  asphalt  lake  for  tlie  purpose 
of  exploiting  that  product,  and  that  the  mmister  would  be  informed 
from  time  to  time  of  the  progress  of  the  work. 

On  April  8,  1886,  William  Smith,  the  secretary  of  the  company, 
wrote  the  minister  an  extended  report,  in  which  he  said  the  engineers 
had  made  the  necessary  surveys  for  the  canalization  of  the  Guara- 
piche River;  that  they  reported  difficulties  in  the  way  of  so  doing,  on 
account  of  a  scarcity  of  water,  which  report  would  be  soon  sent  to  the 
minister;  that  the  company  had  in  mind  the  construction  of  a  road 
from  some  point  on  the  river  San  Juan  to  Maturin,  which  point  would 
serve  as  a  port  for  Maturin  and  would  give  it  better  shipping  facilities. 
He  asked  that  consideration  be  given  this  suggestion,  ana  he  prom- 
ised to  submit  plans,  estimates,  statistics,  and  the  draft  of  a  new 
agreement  concerning  these  proposals. 

aChitty  on  Contracts,  11th  Ed.,  vol.  1,  note  p.  117. 
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On  June  11,  1886,  the  company  sent  aDother  report  to  the  minister, 
reporting  the  work  done.  It  said  the.  cutting  or  wood  was  actively 
under  way,  and  the  company  was  only  waiting  for  sailing  vessels  in 
which  to  ship  the  same  to  the  United  States  and  Europe;  the  clearing 
of  the  Guarapiche  River  was  also  actively  going  on;  work  at  the 
asphalt  lake  was  conducted  uninterruptedly,  the  ground  was  ready  for 
construction  of  the  tramway,  and  the  exploitation  of  asphalt  would 
be  carried  on  in  a  stable  manner  as  soon  as  necessary  material  was 
received,  et€. 

The  company,  In  its  own  behalf,  read  in  evidence  a  long  report, 
without  date,  from  Hamilton  to  the  company,  in  which  he  reported  an 
extended  trip  which  he  had  made  by  steamer  up  and  down  the  rivers 
and  to  the  various  ports  in  the  State. 

On  the  Guarapiche  River  he  said  he  found  one  O'Brien  at  work  for 
the  company,  with  75  men  cutting  timber  of  various  kinds;  on  the 
San  Juan  River  was  a  point  where  timber  had  been  cut  under  his 
direction,  such  as  cabineto,  or  mottled  mahogany,  gateado,  etc.,  of 
superior  quality  and  beautifully  marked.  On  river  Caprio  he  had 
another  contractor  at  work  cutting  timber  of  the  kind  last  above 
named. 

At  Guariquen,  the  construction  of  a  road  to  the  pitch  lake  was  well 
under  way,  on  which  donkeys  wouki  be  used  to  transport  the  pitch. 

He  described  a  site  on  the  San  Juan  River  which  he  examined,  and 
which  he  suggesttl  was  a  suitable  place  for  the  location  of  the  com- 
pany's headquarters;  the  soil  was  magnificent  and  "lumber  abund- 
ant." He  said  the  company's  plans  had  given  great  impetus  to  the 
development  of  the  country-,  houses  had  oeen  Built,  clearings  were 
made,  and  the  prospects  were  flattering  for  a  lai^e  freight  business 
for  the  company's  steamers  in  the  trnnsportation  of  cotton,  cocoa, 
coffee,  cattle,  et«. 

Mr.  Garner,  in  the  pam])hlet  to  which  reference  has  heretofore  been 
made,  and  which  will  be  hereafter  more  fully  described,  on  page  11 
says  that  in  1886  Hamilton  had  "hundreds  of  workmen  employed 
in  the  wooded  lands  of  the  rivers  Guarapiche,  Frances,  and  San  Juan 
in  the  cutting  of  railway  ties  and  wood  of  various  kinds  destined  for 
the  markets  and  in  the  construction  of  buildings.  The  industrial 
movement  of  this  work  extended  from  Maturin  and  Cano  Colorado 
on  the  river  Guarapiche  to  Puerto  Caripe,  Parare,  and  Buen  Pastor, 
and  on  the  river  Snn  Juan,  and  at  Guariquen  on  the  river  of  the  same 
name." 

The  foregoing  reports  clearly  demonstrated  what  was  the  com- 
pany's original  understanding  of  the  intent  and  purpose  of  the  con- 
tract. In  obedience  to  the  ninth  article,  it  commenced  performance 
by  cutting  and  shipping  wood,  by  exploiting  asphalt,  by  locating 
roads  and  tramways,  and  by  preparations  for  navigating  the  rivers 
and  the  high  seas  with  both  steam  and  sailing  vessels  for  the  transpor- 
tation of  its  own  products  and  for  general  commerce.  It  is  evident 
the  company  then  had  in  mind  an  extended  and  ambitious  enter- 
prise. It  then  un<Jer8too<l  tliat  the  obligations  of  the  contract  applied 
to  all  the  rights  and  privileges  granted,  and  this  was,  in  my  jud^uent, 
the  proper  construction  of  the  contract. 
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CX)MPLAINT  AND   EVIDENCE   OF  THE   GOVERNMENT. 

The  next  consideration  is  the  complaint  of  the  Government  that  the 
company  had  not  performed  the  obligations  of  the  contract  and  the 
evidence  introduced  in  support  thereof. 

The  complaint  alleged,  as  one  of  the  grounds  for  canceling  the 
contract,  that  the  company  had  failed  to  exploit  the  natiu*al  products 
of  the  forests,  and  for  that  reason  the  Government  not  only  asked 
the  coiu-t  to  adjudge  the  contract  forfeited,  but  that  damages  be 
assessed  for  such  default  on  the  basis  established  by  the  first  addi- 
tional article — the  article  which  prescribed  the  duties  to  be  paid  on 
wood  and  other  forest  products. 

And  yet,  in  no  line  of  the  complaint  is  it  alleged  that  there  is  now, 
or  that  there  ever  was,  a  tree,  shrub,  or  plant  of  any  commercial  value 
in  the  entire  State  of  Bermudez.  Not  a  witness  was  produced  by  the 
Government  who  testified  to  any  personal  knowledge  of  the  existence 
of  any  forests  in  the  State;  or  that  he  had  ever  explored  the  same; 
or  that  he  knew  what  wood  or  other  products  were  contained  therein- 
or  whether  the  products  thereof  had  any  industrial  use  or  commercial 
value;  or  whether  exploitation  was  practicable  in  a  commercial  sense. 
The  Government's  record  is  almost  an  entire  blank  on  this  subject: 
for  all  it  shows  the  State  of  Bermudez  may  be  largely  made  up  or 
swamps  or  jungles  or  it  may  be  a  treeless  plain.  Whatever  conclu- 
sion may  be  reached  in  favor  of  the  proposition  that  the  forests  of  the 
State  contain  timber  or  other  products  of  commercial  value,  it  can 
only  be  established  by  inference  from  evidence  suggestive  in  character, 
instead  of  direct  or  positive  in  assertion. 

A  custom-house  report  was  introduced  showing  the  company  had 
exported  during  the  years  1885  to  1887,  inclusive,  44,440  Kilograms 
of  wood,  and  in  1893,  4,000  kilograms  were  exported,  making  48,440 
kilograms  in  all.  A  number  of  witnesses  testified  to  the  company's 
failure  to  canalize  rivers,  but  they  said  nothing  about  wood  or  other 
forest  products.  A  series  of  resonitions  or  memorials,  adopted  in  the 
month  of  June,  1898 — six  years  before  this  trial — by  several  munici- 
pal bodies  in  the  State  and  addressed  to  President  drespo,  expressing 
approval  of  the  decree  of  January  4,  1898,  which  revoked  the  con- 
tract, were  introduced.  Some  of  these  resolutions  asserted  that  the 
company  had  not  exploited  the  forests,  that  the  contract  had  been  a 
bar  to  the  development  of  the  country,  and  now  that  the  President 
had  canceled  it,  a  revival  of  commercial  activity  was  to  be  expected. 

Some  of  these  documents  were  in  the  shape  of  letters  written  in 
1898  by  residents  of  the  State,  in  which  it  was  stated  that  the  com- 
panv  had  not  even  explored  the  forests,  it  had  not  exploited  the 
proclucts  thereof,  or  done  anything  toward  the  development  of  the 
coimtry.  All  of  these  letters,  resolutions,  etc.,  were  evidently  the 
result  of  a  propaganda  carried  on  by  the  original  promoters  of  the 
**Felicidad''  claim  and  were  intended  to  influence  President  Crespo 
not  to  set  aside  or  revoke  the  decree  of  January  4,  1898. 

None  of  them  showed  any  personal  knowledge  on  the  part  of  the 
persons  who  adopted  or  wrote  them  as  to  the  facts  therein  stated; 
none  of  them  were  verified  by  affidavit;  they  were  wholly  ex  parte  in 
character  and  abounded  in  conclusions  of  law  and  fact.  As  testi- 
monv  thev  were  unworthv  of  consideration  . 


286  WBONQS  DONE  AMERICAN   OITIZENS  BT 

Several  depositions  of  witnesses,  residents  of  the  State,  were 'read 
in  evidence,  out  they  were  of  the  same  general  character  as  the  reso- 
lutions above  noted.  Many  of  them  related  solely  to  the  queetion  of 
noncanalizatioD  of  rivers;  others  related  to  the  company's  shipmmta 
of  asphalt,  and  some  of  them  asserted  that  the  company  hiad  not 
exploited  any  of  the  natural  products  of  the  forests  oi  the  coiintry. 
But  none  of  these  witnesses  stated  that  they  had  ever  been  in  toe 
forests,  or  stated  what  they  contained,  or  stated  the  name  of  a  tree,  a 
plant,  or  other  natural  product  to  be  found  in  the  forests  which  could 
be  made  the  subject  of  exploitation.  These  depositions  were  simply 
to  the  effect  that  the  company  had  not  exploited  any  of  the  aforesaid 
products,  leaving  the  record  absoluteljy  blank  as  to  whether  there 
were  any  such  products  in  existence  tne  exploitation  of  which  was 
practicable  or  even  possible. 

The  importance  of  this  defect  in  the  evidence  is  apparent  when  it 
is  remembered  that  the  contract  contemplated  that  an  exploration 
should  first  be  made  for  the  evident  purpose  of  determining  whether 
or  not  such  products  existed  or  whether  they  could  be  exploited  to 
an  advantage  in  a  commercial  sense.  There  was,  therefore,  no  pre- 
sumption that  there  were  such  products,  and  no  obligation  to  exploit 
them  wouhl  arise  and  no  default  could  be  adjudged  until  it  was  first 
shown  by  aifirmative  evidence  that  the  conditions  existed  to  which 
the  obligation  applied.  The  burden  of  proving  these  conditions  pre- 
cedent was  upon  the  Government. 

The  only  evidence  in  the  record  tending  to  show  the  kind  of  wood 
to  be  found  in  the  forests,  or  tending  to  show  that  it  had  anv  indus- 
trial use  or  commercial  value,  was  that  made  or  furnishetf  by  the 
defendant  itself,  and  this  evidence  is  found  in  the  letters  and  reports 
of  the  company  to  which  reference  has  already  been  made.  It  is  my 
understanding  that  the  Government  introduced  all  these  reports  but 
one,  and,  in  so  far  as  they  are  pertinent  to  the  Question  under  discus- 
sion, they  may  be  considered  as  admissions  maae  by  the  company. 

On  April  6,  1886,  the  company  wrote  the  minister  of  fomento  that 
by  the  end  of  the  following  montn  it  would  be  ready  to  export  wood  in 
large  quantities,  thus  fulmling  one  of  the  articles  of  the  contract. 

On  June  11,1  S86^  the  company  a^gain  wrote  the  minister  that  cut- 
ting of  wood  was  bemg  actively  carried  on,  and  that  the  company  was 
only  waiting  for  sailing  vessels  in  which  to  ship  lai^e  quantities  to 
the  United  States  and  Euroi>e. 

As  a  part  of  its  own  evidence  the  company  introduced  a  copy  of 
a  contract  dated  February  12,  1886,  between  it  and  one  O'Brien, 
wherein  the  latter  agreed  to  cut  for  the  company  timber  of  various 
kinds,  including  railroad  ties  and  dimension  timber  of  various  sizes, 
and  specifying  the  following  kinds  of  timber,  viz,  red  mangle,  log- 
wood, canmiba,  caoba,  gateado,  red  cedar,  rosewood,  etc. 

And  the  company  tSso  identified,  by  the  deposition  of  General 
Andrews,  and  intro<luced  in  evidence  the  report  of  Hamilton,  which 
has  been  heretofore  discussed,  in  which  he  reported  the  result  of 
explorations  made  by  him,  and  in  wltich  he  said  O'Brien  had  30  tons 
of  nark  ready  for  shipment,  also  10,UU0  railroad  ties  and  200  logs  of 
red  mangle.  At  another  station  on  the  San  Juan  River  he  reported 
that  some  2,500  cubic  feet  of  squared  timber  had  been  cut;  also  other 
timber,  such  as  cahineto,  mottled  mahogany,  gateado,  etc.,  which  he 
said  was  of  superior  quality  and  beautifutly  marked.     And  on  the 
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Caripo  River  he  reported  another  station  where  he  had  men  at  work 
cutting  squared  timber,  red  cedar,  cabineto,  gateado,  etc. 

The  company  also  read  in  evidence  the  deposition  of  one  Charles 
Amo,  who  nad  been  a  marine  engineer  in  the  company's  service  dur- 
ing the  years  1886,  1887,  and  1888,  and  was  employed  during  that 
time  on  vessels  engaged  in  transporting  timber  from  Bermudez  to 
Trinidad,  such  as  rai&oad  ties,  mahogany,  leopard  wood,  red  cedar, 
rosewood,  red  mangle,  campeche,  dividivi,  etc.,  all  of  which  he  said 
was  exported  by  the  company  and  in  large  quantities. 

The  company,  therefore,  by  its  own  evidence  supplied  in  part  the 
defects  in  tne  Government's  evidence,  and  it  mav  be  said  that  upon 
the  whole  evidence  it  was  established  that  the  forests  of  Bermudez 
did  contain  timber  the  names  of  which  suggest  a  commercial  value, 
i.  e..  mahogany,  leopard  wood,  red  cedar,  rosewood,  etc.;  and  it  is 
further  established  by  this  evidence  that  tne  company  not  only  found 
this  kind  of  timber,  out  it  commenced  the  work  of  cutting,  shipping, 
and  exporting  it,  and  there  the  evidence  stops. 

If  it  DC  assumed  that  upon  all  the  evidence  the  Government  made 
out  a  prima  facie  case,  both  as  to  the  existence  of  forest  products  of 
commercial  value  and  the  practicability  of  exporting  the  same,  and 
the  failure  of  the  company  to  exploit  them,  or  after  having  com- 
menced to  exploit,  discontinuing  such  performance  and  therem  fail- 
ing to  perform  an  obligation  of  the  contract,  the  next  query  is,  What 
excuse,  justification,  or  other  defense  did  the  company  make? 

THE   company's   DEFENSE. 

The  company  made  no  defense  on  the  facts.  The  only  evidence  it 
offered  tended  to  confirm  or  strengthen  the  Government  s  side  of  the 
case,  as  has  been  heretofore  noted.  The  company's  defense  was 
largely,  if  not  solely,  legal  or  technical.  Indeed,  its  counsel  opened 
his  argument  before  the  judge  of  first  instance  with  the  following 
statement: 

I  can  begin  with  the  observation  that  the  questions  discussed  in  this  suit  are  almost 
entirely  questions  merely  of  law,  and  consequently  allow  us,  fortunately,  to  set  aside 
Unpleasant  discussions  regarding  facts,  which  it  is  always  difficult  to  find  in  the  minutes 
With  their  true  characters,  and  more  so  with  all  their  various  shades.     In  the  field  of 

pure  law  the  data  are  absolutely  certain  and  with  unalterable  stability  are  ever  within 

might. 

The  company's  answer  was  almost  entirely  addressed  to  the  con- 
struction or  interpretation  of  the  contract,  viz: 

It  is  seen  without  difficulty  and  beyond  a  shadow  of  doubt  that  the  rights  granted 
>  Hamilton  are  all,  except  that  of  exploration,  not  only  discretionary,  and  conse- 
juently  may  be  renounced  by  him  and  those  claiming  under  him,  but  it  is  also  doubtful 
ind  hypothetical^  they  being  conditional,  whether  any  of  them  except  that  of  explora- 
ion  can  be  exercised ;  and  this  is  due  in  the  very  nature  of  things,  for  neither  of  the  two 
^::xmtractine  parties  could  affirm  at  the  moment  of  making  the  contract  that  Hamilton 
"^rould  find  exploitable  products,  and,  much  less,  that  on  finding  them  it  would  be 
"^rx^nvenient  or  advantageous  to  him  to  exploit  them. 

The  foregoing)  expresses  the  keynote  of  the  company's  defense, 
»oth  in  the  pleadings  and  in  the  argument.  The  fallacy  of  the  argu- 
%ient  lies  in  the  fact  that  the  obligation  to  explore  is  admitted.  It 
Is  true  the  obligation  to  exploit  was  based  on  the  hypothesis  that 
«ueh  products  existed.  If  flie  exploration  demonstrated  that  they 
<lid  not  exist,  or  if  for  any  reason  exploitation  was  impossible  or 
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impracticable,  such  fact  would  relieve  the  company  from  the  obliga- 
tion. But  once  the  existence  of  valuable  wood  or  other  natural 
products  suitable  for  industrial  or  commerical  purposes  is  shown  to 
exist,  as  the  evidence  in  this  case  tended  to  prove,  then  the  burden 
passed  to  the  defendant  to  justify  auch  nonexploitation,  or  if  exploita- 
tion was  commenced  and  then  abandoned,  to  justify  such  abandon- 
ment. This  justification,  if  any  there  was,  should  have  been  alleged 
in  the  answer  and  proven  by  the  evidence.  In  this  case  neither  was 
done. 

But  in  contract  from  the  nature  of  which  it  is  appareot  that  the  parties  contracted 
on  a  basis  of  the  continued  existence  of  a  ^ivcn  pereoa  or  thing,  a  condition  is  implied, 
that  it  the  performance  becomoa  impoeaible  from  the  periahing  of  the  person  or  thing, 
that  shall  excuse  such  performance. » 

What  may  be  called  practically  inipoteible  m  placed  on  tbeeamefootiii^<aUw  witn 
absolutely  impoesible.  It  has  been  thus  described:  In  matters  of  busineai  a  thing 
ia  said  to  be  impossible  when  "it  is  not  practicable;"  and  a  thing  is  impracticable 
when  it  can  only  be  done  at  an  excessive  or  unreasonable  coet.  A  man  may  be  said 
to  have  loBt  a  shilling  when  he  has  dropped  it  into  deep  water,  although  it  may  be 
possible  by  some  expensive  contrivance  to  recover  it.*! 

In  Mr.  Gamer's  pamphlet,  to  which  reference  has  been  made,  the 
following  statement,  on  page  12,  appears: 

In  18ST  and  1S88  two  expeditions  of  men  expert  in  the  exploitation  of  forests,  who 
had  beon  sent  from  the  United  States,  were  used  in  the  ex.ploration  of  the  wooded 
lands  for  the  purpose  of  determining  the  possibility  of  obtaining  and  exporting  the 
valuable  woods  supposed  to  be  thereiTi.  These  expeditions,  which  incurred  large 
expenses  to  the  company,  were,  unfortunately,  fruitless,  inasmuch  as  the  reports  of 
their  respective  commanders  in  both  instances  were  to  the  effect  that  the  woods  of 
value  were  so  scarce  and  so  disseminated  tliat  the  effort  to  develop  this  branch  of  specu- 
lation could  be  considered  impracticable  so  long  as  the  company^  in  the  rourse  of  its 
exploitations,  liad  not  opened  additional  ways  of  communication  for  bringing  out  the 
woods  of  the  gr(>at(«t  value  to  the  waterways  that  would  be  convenient  of  access. 

As  to  the  products  of  lesser  importance,  such  as  textile  bbrirs,  djvidivi,  medicinal 
bark  and  gums,  etc.,  they  have  also  merititl  spi-cial  attention;  quantitiie  of  all  of  the 
same  have  lieen  sent  to  the  markets  of  consumption,  but  it  has  been  found  that  the 
circumstances  were  not,  for  the  time  being,  such  as  to  allow  regular  exploitation,  owing 
to  the  lack  of  economical  facilities  to  transport  the  same  from  the  interior  to  the  points 
of  shipment. 

The  only  natural  product  of  any  appreciable  value  was  balata  gum,  and  hundreds 
of  persons  are  interested  in  its  exploitation,  without  any  right  so  to  do  under  the  vr>n- 
cession,  who.  during  the  last  five  years,  have  shipped  such  quantities  of  the  product 
referred  to  that  they  have  amounted  to  the  enormous  sum  of  three  to  five  million 
bolivars,  as  may  be  seen  by  the  books  of  exports  of  the  custom-house  at  Cano  Colorado, 
Guirin,  Iripa,  Carupano.  Cumana,  and  Quanta, 

But  in  Ihe  trial  of  this  caso  the  coiujiiiny  itself  introduced  affirma- 
tive tosliiiinny  which  ut  least  tended  to  prove  there  was  valuable 
wood  in  ttip  f(npsts.  It  also  proved  it  commenced  the  exploitation  of 
the  sume.  anil  for  some  reason  abandoned  sncli  work.  The  facts 
asserle<l  in  the  Carner  jminphlet  were  not  proveu;  the  reports  of  the 
experts,  if  any,  were  not  offered  in  evidence,  and  no  excuse  or  justi- 
fication of  liny  kind  was  offered  beyond  the  contention  that  the 
privilefip  to  pxpliiit  was  oj)tional  and  mifilit  he  ignored  by  the  com- 
pany, in  its  discretion. 

Tlie  attorney-f^eneral,  in  his  nrfrument  upon  this  branch  of  the  case, 
very  aptly  said: 

The  defendant  could  repel  this  cha:^'  if  it  had  proved  that  there  doee  not  exist 
in  the  territory  covered  by  the  I'oncesaion  natural  products  other  than  asphalt  which 
were  capable  of  being  developed,  or  that  their  development  would  have  been  BO 

o  Chitty  on  Contracts,  vol.  2,  11th  ©d.,  p.  1076.  6  Ibid.,  p.  1073. 
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difficult  that  it  would  have  been  prejudicial  to  the  company;  but  nothing  of  this 
kind  has  taken  place.  On  the  contrary,  Hamilton  and  his  aseiraee  becan  succesEfullv 
to  develop  and  export  woods,  pitch,  and  other  products,  as  is  deducedfrom  the  proom 

gut  forward  by  the  company  itself;  but  on  discovering  the  asphalt  depojsit  situated  at 
ruanoco,  whose  extent  and  advantageous  conditions  promised  enticing  profits,  it 
restricted  itself  to  develop  only  the  asphalt,  omitting  to  fulfill  all  its  other  obligations. 

In  renly  the  company  made  the  further  point  that  the  contract 
specifiea  no  time  in  which  exploitation  was  to  commence,  and  until 
ttiat  time  was  fixed  by  judicial  determination  and  had  expire<l  no 
default  could  be  declared. 

It  is  enough  to  say  the  company  did  commence  of  its  own  accord, 
besides,  **if  no  time  for  performance  is  fixed  by  the  contract,  the 
implication  is  that  a  reasonable  time  for  such  performance  is 
intended."** 

CERTIFICATE   OF   PERFORMANCE — JULY   23,    1900. 

In  its  answer  the  company  alleged  it  had  *' carefully  and  perfectly 
executed  not  only  the  principal  obligations  entered  into  in  tnat  con- 
tract, but  each  and  every  one  of  them,*'  etc.  As  proof  of  this  aver- 
ment it  cited  and  relied  upon  a  *^ decree,"  ** resolution,"  or  '* certifi- 
cate" ^ven  bj  the  minister  of  fomento,  dated  July  23,  1900.  This 
resolution  recited  that  the  company  had  fulfilled  all  of  its  obligations 
imposed  by  the  Hamilton  contract;  that  it  had  the  right  to  exercise 
ever>'  right  granted  by  that  contract  at  any  time  within  the  twenty- 
five-year  term,  and  that  by  virtue  of  the  contract  it  had  a  preferential 
right  to  take  title  under  the  lAining  laws  to  asphalt  deposits  located 
within  the  territory  covered  thereby. 

The  company  has  made  much  of  this  '^decree"  or  '^certificate," 
not  only  in  the  trial  of  this  case,  but  in  its  briefs  filed  with  the 
Department  of  State.  But  in  my  opinion  the  decree  has  little  or  no 
value.  It  is  inconsistent  with  the  previous  and  subsequent  acts  of  the 
same  ministry.  It  was  made  at  a  time  when  the  contest  between  the 
company  ana  Warner  &  Quinlan  was  most  vigorously  prosecuted  by 
both  sides.  They  were  then  bombarding  the  ministry,  so  to  speak, 
with  protests  and  counter  protests.  On  the  very  day  tliis  '*  certifi- 
cate'' was  granted — July  23,  1900 — this  same  minister  appointed 
Uamoza,  a  surveyor,  to  make  a  survey  of  the  disputed  claims  of  the 
company  and  of  Warner  &  Quinlan.  The  '^certincate"  was  granted 
without  any  apparent  hearing  or  inquiry  into  the  facts,  and  was  evi- 
dently panted  at  the  solicitation  of  Mr.  Camer. 

If  this  minister  believed  the  statements  he  made,  if  he  believed  the 
company  had  performed  all  the  obligations  of  the  contract,  if  he 
believed  it  had  the  exclusive  or  preferential  right,  by  virtue  of  the 
contract  to  preempt  mining  claims  under  the  mining  laws  in  the  State 
of  Bermudez,  why  did  he  entertain  the  claim  of  Warner  &  Quinlan, 
and  why  did  he,  on  the  same  day  he  made  this  declaration,  order  a 
^un'ey  to  settle  the  pending  dispute  between  these  parties  as  to  the 
boundaries  of  conflicting  claims  located  in  the  territorj^  covered  by 
the  Hamilton  contract? 

The  attorney-general  and  the  court  denied  that  the  minister  had 
any  authoritj^  under  the  law  to  make  such  a  declaration,  and  said 
that  at  best  it  amounted  to  no  more  than  the  expression  of  a  personal 
opinion. 

oPage  on  Contracts,  vol.  2,  sec.  1154. 
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WAITER   OF    PBBFORHANCB. 

Id  the  argument  of  the  company's  counsel,  and  in  some  of  its  briefe 
filed  in  the  Department  of  State,  the  point  is  made  that  the  Govero- 
ment  had,  by  long  years  of  silence  and  apparent  acquiescence,  per- 
mitted the  company  to  confine  its  effort*  to  the  exploitation  of  asphalt, 
and  has  thereby  induced  it  to  spend  lai^e  sums  of  money  in  the  devel- 
opment of  this  industry  in  the  oehef  that  the  performance  of  this  one 
obligation  was  accepted  by  the  Government  as  a  performance  of  the 
entire  contract.  It  is  said  that  the  companv  expended  more  than 
t500,000  in  the  development  of  the  asphalt  lake;"  that  in  so  doing 
it  made  large  and  extended  improvements,  such  as  building  wharves, 
docks,  refinery,  machine  shops,  sawmills,  warehouses,  and  other  build- 
ings, also  a  railroad  nearly  6  miles  long,  and  an  electric-fight  plsnt.^ 

During  all  this  time  the  Government  accepted  the  duties  and  taxes 
paid  by  the  company  on  the  asphalt.  But  suddenly  it  turned  around, 
seized  the  company's  property,  adjudged  the  contract  forfeited,  and 
assessed  damages  for  the  breach  of  an  obligation  which  had  berai 
ignored  for  years  by  botli  parties  and  apparently  by  common  consent. 
It  is  therefore  claimed  by  the  company  that  tne  Government  by  its 
conduct,  had,  in  equity,  at  least,  waived  the  obligation  to  exploit 
forest  products  and  to  canafize  rivers;  and  it  is  now  estopped  rrom 
claiming  such  forfeiture  or  assessing  such  damages. 

There  is  undoubtedly  much  force  in  this  contention;  it  appeals  to 
one's  sense  of  equity  and  fair  dealing. ,  But  the  wonder  to  me  is  that 
the  company  did  not  fully  present  this  phase  of  the  case,  both  by  the 
pleadings  and  the  evidence,  to  the  court  for  its  consideration  and 
judgment.  There  is  not  a  su^estion  of  this  defense  in  a  single  line 
of  the  answer.  The  only  approach  thereto  is  found  in  the  following 
extract: 

•  *  •  but  as  all  those  suppoBitilioiis  obligations  would  be  personal,  en^Ddering' 
peteonal  actione.  and  the  pkintiff  xays  that  twenty-one  years  Dave  tmnapired  since 
they  accrued,  the  company  pleads  the  limitation  enacted  hy  article  1909  o!  the  Civil 
Code  then  in  force  and  by  article  1964  of  the  prepent  Civil  Code. 

The  statute  of  limitations  (twenty  years)  was  not  insisted  upon, 
because  under  the  evidence  it  did  not  begin  to  nm  until  some  time  in 
1886  or  1887,  and  the  Government's  suit  was  brought  within  the  pre- 
scribed period. 

Without  entering  into  any  extended  discussion  of  the  law  as  to 
waiver  or  estoppel  m  pais,  which  are  closelj-  related,  and  without  dis- 
cussing the  question  wTiether  or  not  such  a  defense  should  be  specially 
pleaded,  as  some  of  the  authorities  hold,  I  do  think  all  the  facts  upon 
which  the  waiver  or  estoppel  is  based  should  have  been  fully  and 
fairly  disclosed  in  the  evidence. 

In  the  several  briefs  filed  by  (he  company  in  the  Department  of 
State,  reference  is  made  to  the  case  of  CitT  of  Atlanta  v.  Gat«  City 
Gas  Light  Company.  (71  Ga.,  106,  125,)'  which  case,  it  is  said,  is  "an 
excellent  illustration  of  the  application  of  the  principle  of  estoppel  as 
against  a  governmental  agency." 

In  that  case  the  city  of  Atlanta  sought  to  enjoin  the  ^as  company, 
which  had  a  charter  from  the  State,  from  laying  mains  in  the  streets 

°  Statement  o(  wroncp  done,  etc..  p.  34. 

tibid.,  1,2. 

«  Catie  ol  N.  Y.  &  B,  Co.  )■.  Venezuela,  p.  1T3. 
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of  the  city  in  violation  of  the  terms  of  an  ordinance.  Tlie  supreme 
court  said,  in  substance,  that  the  city  had  stood  J}y  and  seen  the  com- 
pany make  an  outlay  of  $140,000  in  the  exercise  of  its  right,  under  its 
charter,  and  without  objection  od  the  part  of  the  city  to  the  use  of  the 
streets  for  the  purpose  of  such  expenditure;  that  without  the  use  of 
such  streets  the  enterprise  would  never  have  been  undertaken,  and  to 
now  debar  the  company  from  the  continued  use  thereof  would  cau£e 
it  to  lose  ita  entire  outlay  and  involve  it  in  irretrievable  ruin.  The 
court  further  said: 

Upon  eveiy  principle  of  eauity  thi?  failure  to  notify  the  coinplain: 
tion  until  thu  heavy  expenaiture  had  Iwen  made  woul<l  e  ' 
id  frsudulent  in  the  eye  of  the  law. 

As  an  illustration  of  the  application  of  the  principle  of  estoppel  as 
against  a  governmental  agency,  the  above  case  may  be  in  point;  but  the 
serious  question  is:  Does  it  apply  to  the  merits  of  the  case  under  con- 
sideration ?  No  waiver  or  estoppel  was  pleaded  by  the  company  and 
no  evidence  was  introduced  upon  that  subject,  there  is  not  a  word 
of  evidence  in  the  entire  record  that  the  company  ever  built  a  refinery, 
a  railroad,  a  wharf,  a  warehouse,  a  sawmill,  or  other  appurtenance  to 
the  asphalt  business,  and  there  is  no  evidence  that  it  ever  expended 
$500,000  or  any  other  sum  in  improvements  in  the  development  of 
the  business  or  for  any  other  purpose.  The  evidence  l)egan  with  the 
companv's  succession  to  the  contract  in  1885  and  ended  with  its  trans- 
actions from  thence  up  to  some  time  in  1887.  No  officer  or  representa- 
tive of  the  company  testified  by  deposition  or  otherwise;  no  showing 
was  made  of  any  facts  or  circumstances  whereby  the  company  was 
misled  or  induced  to  make  expenditures  or  to  incur  oldieations  which 
it  would  not  have  done  had  it  not  been  for  the  conduct  of  the  (Jovem- 
ment.  The  question  of  waiver  or  estoppel  rests  solely  upon  the  naked 
fact  that  the  Government  did  not  commence  suit  to  cancel  the  contract 
until  in  the  year  1904.  It  can  not  be  said  that  during  that  time  the 
Government  made  no  complaint  or  gave  the  company  no  notice.  The 
fact  that  President  Crespo  issued  a  decree,  on  January  4,  1898,  can- 
celing the  contract  because  of  the  company's  failure  to  exploit  the 
natural  products  of  the  forests,  was  at  least  evidence  of  a  complaint 
uid  notice  of  nonperformance.  fsf 

Ktiile  a  condition  nuty  he  waivi-d  liy  a  (Hirtv  wlio  hiiH  the  rifcht  to  uvail  hinui>lf  of 
il,  mt-re  indulgence  or  nlent  tt('qui<'«'i'n''e  in  ifif  failuri-  to  pcrfiimi  in  ih-vit  ciinfltrued 
into  s  waiver,  unlet*  BOtue  clement  uf  eetiippel  can  lie  invoked." 

It  must  always  appear  in  some  way  that  a  party  intended  to  waive  th<'  piTfornianee 
"(a  jirfiviiiion  in  aeonttacl.  or  hif  (-ondiict  iiiuM  hemirh  an  would  <i<tiiii  him  from  inci^it- 
'tifc  upon  itfl  perfonnanee.     Thfjurlt  ihoiring  woi'ivt  kHoiiIiI  bf  pUailfdfi 

A  waiver  may  also  be  impli<-<l.  or  at  lead  I>niium«l,  from  a  failure  to  ai'l  or  Ut  iimut 
>*4'ai«inably  upon  a  right,  for  it  is  n-<(uir4'<l  uf  everyone  to  take  advantage  of  his  rij^'ht 
«t  a  pii)per  time.  But  where  the  xilcnt'e  or  aciiuiifn-enee  is  capahle  of  beinn  explained 
'Hh'Twiap  than  aiia  waiver,  or  ihr  parly  it  iin/Irr  nn  obligation  lo  lay  or  ilo  aiii/lhing,  there 
» t  notiiing  to  crrate  a  uaivrr.  And  it  may  he  ^tely  aswrteii  that  mere  IndulKeiuc  or 
Hlcnt  acquiesrente  is  never  conHtrued  into  a  waiver  unliiw  xi\w  clement  of  i-xtoppel 
••jn  t>e  invoked,  f  "  •  "  A  men'  jndulc'i'nei- ii<  never  to  !«■  eoni-trued  inliia  waiver 
■>f  a  lir<«rh  of  condition,  and  ho  are  liieaulhoriliec.'' 

The  plaintiff  can  not  show  a  waiver  of  performame  or  H  miKiilic-uiion  of  anymrt  of  a 
■-f>Mtrai-t  without  alleging  it.     S<i  iilwi  when-  the  di>fenilant  n'lii-)<on  a  wiiivcrolaelipu- 

-  Royal  F.  Aullman.  IHi  Ind..  424;  19  N.  B.  K.-p.,  202. 
ftBaUey  r.  Bond,  77  Fwl.  Rep.,  40;l,  410. 
'  Am.  &  Eng.  En<:  Uu-.  v»l.  2<l.  {in.  1  \m,  1 101). 
dC,r»y  r.  Ulam-hanl.  8  ri'k..  2K:t,  291. 
30568— 8.  Doc.«3.(»-l 1'! 
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lation  ill  a  contract  suixl  on  he  must  pltad  it.     And  the  facts  showing  a  waiver  <rf  per- 
formance of  a  provision  in  a  contract  must  be  specially  pleaded.o 

The  lacta  supporting  an  estoppel  in  pais  must  be  clearly  made  out  bv  the  pcrtv 
relying  upon  it,  *  *  •  It  must  be  shown  that  the  party  pleading  tne  eal«pp« 
acted  to  nis  prejudice  on  such  repiesentations  and  that  he  will  be  prejudiced  Dy 
•IJowing  theni  to  be  disproved, ^ 

It  therefore  aeeins  to  me  that,  so  far  as  the  "main  issue"  is  con- 
cerned, upon  the  wliole  record  the  Government  was  entitled  to  a 
judgment  declaring  the  Hamilton  contract  forfeited  for  the  non- 
perrormance  of  obhgations  therein  contained,  the  defendant  company 
offering  no  sufficient  excuse  or  justification  for  such  nonperformance. 


THE  OABNEB  PAHFUI.ET. 


Reference  has  heretofore  been  made  to  and  extracts  have  been 
quoted  from  a  certain  printed  pamphlet,  the  authorship  of  which  is 
attributed  to  Mr.  A.  H.  Garner,  a  copy  of  which  was  filed  in  the 
Department  of  State  as  a  part  of  the  oound  volume  entitled  "Case 
of  New  York  and  Bermudez  Company  v.  Venezuela." 

This  pamphlet  is  entitled  "The  New  York  and  Bermudez  Co. — 
Discussion  of  its  Rights  Against  the  Illegal  Executive  Decree  Issued 
on  January  4,  1898,  etc.  It  was  printed  in  Caracas  in  the  year  1889, 
soon  after  the  higli  federal  coiu-t  set  aside  tlie  executive  decree  of 
President  Crespo  wherein  he  declared  the  Hamilton  contract  canceled, 
etc.  The  pamphlet  is  dedicated  in  effusive  terms  of  praise  to  the 
"Honorable  General  Ignacio  Andrade,  President  of  the  Republic," 
et  al.,  which  dedication  is  signed  "A.  H.  Camer,  managing  director, 
Guanoco  (Venezuela),  April,  1899." 

In  tlie  brief  filed  by  the  company  in  tlie  Department  of  State,  en- 
titled "A  Statement  of  the  Wrongs  done  to  the  Company,"  the 
following  statement  in  reference  to  the  aforesaid  Camer  pamphlet 
appears,  page  27; 

It  will  illuetrate  the  hopelessness  of  the  difficulties  with  which  the  company  ie 
obliged  to  contend  in  the  defense  of  itt  riehta  in  the  Venezuelan  courts  to  narrat« 
how  it  was  prevented  from  including  in  the  record  of  the  present  "judicial"  pro- 
ceedings the  notorious  fact  of  Mr.  earner's  authorship  of  the  printed  statement  from 
which  the  foregoing  oxtracta  are  taken. 

The  company's  counsel  in  Caracas  asked  Mr.  Camer,  while  testifying  as  a  witness 
on  Novecnber  24.  1904,  whether  the  aforesaid  publication  was  made  by  his  order 
and  authority.  Though  it  is  perfectly  well  known  bv  raanv  persons  that  Mr,  Camer 
speaks  both  Spanish  and  English  fluently,  he  aaserteJ  that  he  did  not  poeeess  a  suffi- 
cient knowledge  of  the  Spanish  language  to  enable  biiu  to  answer  this  question  with- 
out the  assistance  of  a  sworn  interpreter.  The  company's  counsel  then  pointed  out 
that  Mr.  Camer  had  already  answered  in  Spanish  a  portion  of  the  inquuries  put  to 
him,  and  requested  that  if  an  interpreter  was  necessary  the  court  should  appoint 
Dt.  Andres  J.  Vigas,  a  friend  of  Mr,  Carner'e,  who  was  present  in  court  and  had  oeea 
conversing  in  English  with  the  witness  while  he  was  testifying.  The  court  refused 
t  tnis  n ,    .      >. 


o  grant  tuis  request,  and  suddenly  declared  that  the  examination  was  ended.  No 
conceivable  reason  can  be  assigned  for  this  refusal,  except  the  wish  and  design  to 
protect  Mr.  Gamer  fr(im  admissions  which  would  have  destroyed  the  value  of  bis 
testimony  and  the  case  of  the  Venezuelan  Government. 

Tlie  foregoing  quotation  is  aubstantially  tnie  as  (o  the  facts  therein 
stated.  ^Ir.  Cainerwas  called  as  a  witness  by  the  company.  He  was 
asked  the  <|uestioii  whether  tlie  publication  bad  been  made  bv  his 
authority.  He  evaded  the  questiim  by  .saying  bis  knowledge  of  Span- 
ish was  not  sutllcient  to  enable  iiim  to  make  the  proper  explanation 
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without  the  assistance  of  an  interpreter.  Tliis  answer  was  undoubt- 
edly a  subterfuge.  Mr.  Camer  has  long  resided  in  Venezuela  and  is 
perfectly  familiar  with  the  Spanish  language.  The  court  refused  to 
appoint  an  interpreter,  and  said  the  inquiry  had  already  been  suffi- 
ciently answered. 

There  is  no  doubt  but  Mr.  Garner  was  much  embarrassed  by  the 
inquiry.  The  pamphlet  abounds  in  extravagant  praise  of  the  com- 
pany and  in  vehement  denunciation  of  its  opponents;  and  the  con- 
trast between  Mr.  Camer\s  attitude  toward  tne  company  at  the  time 
this  pamphlet  was  written  and  his  hostile  attitude  toward  it  at  the 
time  of  this  examination  was  so  marked  as  to  provoke  embarrassment 
when  he  was  confronted  therewith.  The  court  saw  his  embarrass- 
ment and  reHeved  him  therefrom  by  abruptly  terminating  the  exami- 
nation. In  so  doing  the  court  manifested  a  disposition  to  favor  or 
protect  Garner,  wliich  has  been  construed  as  indicating  favoritism 
toward  the  Government  and  its  adherents. 

At  the  same  time  the  incident  is  of  little  iihportance.  The  nam- 
phlet  had  already  been  identified,  its  authorship  admitted,  ancl  the 
authority  for  its  i)ublication  stated  by  a  previous  witness.  Dr.  Andres 
J.  Vigas,  a  former  attorney  for  the  company,  testified  that  he  was  the 
author  of  the  pamphlet,  that  it  was  written  and  jniblished  by  the 
authority  of  Mr.  Garner,  who  was  then  the  managing  director  of  the 
company,  but  that  at  the  time  the  pamphlet  was  pubHshed  Garner 
was  in  the  United  States  and  the  company  paid  the  expense  of 
publication. 

Under  no  rule  of  evidence  that  prevails  in  the  courts  of  our  country 
would  this  pamphlet  have  been  admissible.  Although  published  in 
the  name  of  Mr.  Garner,  and  possibly  under  his  direction,  it  was 
nevertheless  a  declaration  made  out  of  court,  by  and  for  the  company, 
and  in  its  name.  Tlie  company  could  not  use  its  own  ex  parte  state- 
ments, made  in  its  own  interest,  as  evidence  in  its  behalf.  It  is  true, 
there  seems  to  be  no  rules  of  evidence  in  the  courts  of  Venezuela — 
everything  goes  in,  from  unidentified  telegrams  to  resolutions  of 
municipal  councils — but  no  substantial  error  can  be  well  assigned  on 
this  part  of  the  record. 

If  Mr.  Garner  had  testified  for  the  Government  and  had  made  state- 
ments on  the  witness  stand  different  from  the  statements  made,  or 
authorized  to  be  made,  in  the  pamphlet,  on  cross-examination,  he 
might  have  been  very  properly  interrogated  in  reference  to  the  latter, 
or  the  foundation  for  nis  impeachment  as  a  witness  might  have  been 
found  therein.  But  Garner  was  not  a  witness  for  the  Government; 
he  was  called  by  the  company  and  was  simply  asked  about  the  pam- 
phlet. 

The  pamphlet  is  an  extravagant,  flamboyant  piece  of  literature; 
it  is  boastful  in  tone  and  declamatorv  in  stvle;  but  it  contains  some 
interesting  statements  of  fact,  which,  if  they  had  been  proven  in  the 
trial,  would  have  had  an  important  bearing  on  the  issues  involved. 
WTiether  or  not  the  company  intended  to  prove  these  facts  by  the 
pamphlet  does  not  appear.  Its  counsel  made  no  offer  of  proof, 
made  no  statement  to  the  court  as  to  wherein  the  pamphlet  was  com- 
petent, material,  or  relevant,  and  called  the  attention  of  the  court  to 
nothing  therein  that  had  any  bearing  on  the  case. 
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ASSESSMENT   OF    DAMAGES. 

Following  the  "main  issue"  to  its  conclusion,  the  next  step  for  con- 
sideration is  the  assessment  of  damages. 

In  its  oompl&int  the  Government  prayed  that  the  company  be 
adjudged  to  "pay  the  nation  for  the  damages  which  have  been  caused 
to  the  latter  by  tlie  failure  to  execute  the  said  contract,  according 
to  the  just  finding  of  appraisers,  and  calculated  in  accordance  with 
the  basis  established  by  tne  first  additional  article."  -^ 

The  "first  additional  article"  referred  to  specified  the  duties, 
royalties,  or  taxes  which  the  company  was  to  pay  the  Government  on 
wood,  dyestuffs,  etc.,  exploited  or  exported. 

The  Government  also  alleged  in  the  complaint  that  the  contract 
was  a  lease,  and  the  subject-matter  thereof  was  "the  enjoyment  of 
all  the  natural  products  existing  on  the  wild  lands  of  the  former 
State  of  Bormudoz." 

The  Government  also  alleged  that  one  of  the  obligations  imposed 
by  the  contract  in  the  ''second  additional  articles"  yi/as  the  canali- 
zation of  rivers,  etc.;  that  the  conipanj'  had  not  performed  this 
obligation,  and  the  Government  introduced  direct  evidence  which 
at  least  tended  to  prove  a  breach  of  this  alleged  obligation,  but  it 
asked  for  no  damages  on  that  account.  The  claim  for  damages  was, 
therefore,  solely  based  on  the  alleged  breach  of  the  obligation  to 
exploit  the  products  of  the  forest. 

Subsequent  to  the  rendition  of  the  jmigment  of  the  court  whereby 
the  contract  was  adjudged  forfeited  and  cancele<l,  the  court  appointed 
three  appraisers  to  a-ssess  the  dam^es. 

These  appraisers  have  made  their  report.  The  latter  was  returned 
to  the  court  subsequent  to  mv  departure  from  Venezuela.  A  copy 
of  the  report  has  been  furnislied  me  since  my  return  home.  Tne 
report  assessed  the  total  damages  at  1,065,000  boHvars,  or  $213,000- 
It  is  my  understanding  the  company  has  filed  exceptions  to  this 
report,  whieh  are  still  pending  before  the  court.  What  the  action  of 
the  court  thereon  will  be  can  only  be  conjectured.  However,  a  few 
observations  in  reference  to  the  report  will  not  be  out  of  place. 

It  is  to  be  rememberetl  that  tne  Government  in  the  trial  of  the 
'"main  issue"  introduced  no  evidence  showing,  or  even  tending  to 
show,  the  extent  of  the  forests  in  the  State  of  Bermudez,  if  any 
there  were,  or  what  kin<i  of  wood  thej-  contained,  if  there  was  any 
wood,  or  whether  or  not  the  same  ha<i  any  commercial  value;  and  as 
to  other  products  there  was  absolutely  no  evidence  at  all.  The  only 
evidence  that  raised  any  presumption  as  to  the  existence  of  wood 
was  the  reports  of  the  company  and  that  of  the  custom-house,  which 
showed  the  company  had,  in  the  b(^nninjr  of  the  contract  term, 
exported  sume  wood.  ]iut  this  evidence  did  not  furnish  any  basis 
for  determininji  what  wood,  or  what  kind  of  wood,  or  whet  other 
product.-i  remaineil.  There  was  no  data  furnished  by  this  evidence 
upon  which  any  computation  of  (himages  under  the  first  additional 
article,  or  under  any  other  article,  could  be  made. 

The  appointment  of  apprai.sers  to  asses.s  the  damages  corresponds 
somewhat  to  the  old  connium-hnv  practice  known  as  the  assessment 
of  damages  by  «Tit  of  inquiry.  In  tliat  practice  an  interlocutory 
judgment  was  first  entered  to  the  effect  the  plaintiff  ought  torecover 
damages,  but  the  court  di<l  not  know  what  damages  had  been  sua- 
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tained.  Therefore  a  writ  was  issued  to  the  sheriff  coiiinianding  him 
to  summon  a  jury,  that  inquirj'  be  made  into  such  damages,  and 
that  the  verdict  m  reference  ttereto  be  returned  into  court.  The 
sheriff  then  summoned  a  jury,  and  an  inquiry  was  made  *^  under  very 
nearl}^  the  same  rules  of  law  as  upon  a  trial  by  jury  at  nisi  prius/'*» 
Waiving  discussion  of  what  the  measure  of  damage^s  mav  be  in  a 
case  of  this  kind,  and  accepting  the  first  additional  article  as  the 
proper  basis  for  estimating  tlie  same,  it  must  be  true  that  such  dam- 
ages should  be  made  reasonably  certain  by  the  j>roof  of  actual  facts 
^"hich  present  data  for  a  rational  estimate  of  their  amount. 

Comiiensation  for  tlie  legal  injury*  is  the  measure  of  recoverable  damages.  Actual 
damages  only  may  be  secured.  Those  that  are  speculative,  remote,  uncertain,  may 
not  form  the  basis  of  a  lawful  judgment.  The  actual  damages  which  ^dll  sustain  a 
judgment  must  l)e  established,  not  by  conjectures  or  unwarranted  estimates  of  wit- 
neflses.  but  by  facts  from  which  their  existence  is  logicallv  and  legally  inferable. 
The  speculations,  guesses,  estimates  of  witnesses,  form  no  better  basis  of  recovery 
than  tne  speculations  of  the  jury  themselves.  Facts  must  be  proved,  data  must  be 
given  which  form  a  rational  basis  for  a  reasonably  correct  estimate  of  the  nature  of 
the  legal  injury  and  of  the  amount  of  the  damages  which  resulted  from  it  before  a 
judgment  of  recovery  can  ]ye  lawfully  rendered.  These  are  fundamental  principles 
of  the  law  of  damages.  ^ 

But  the  appraisers  followed  no  such  rule  as  above  laid  down — a 
rule  based  on  common  sense;  one  which  must  be  rec();znized  by  the 
civil  law  as  well  as  by  tlie  common  law.  The  report  of  the  appraisers 
is  a  curious  piece  of  legal  lit?rature.  In  our  country  it  is  a  common 
practice  to  make  estimates  upon  the  amount  of  merchantable  timber 
contained  in  a  forest  or  body  of  standing  timber.  Experts  go  through 
the  forest,  count  the  trees,  make  estimates  as  to  the  prochict  thereof, 
and  report  as  to  the  value  of  the  same.  But  in  this  case  nothing  of 
that  kind  was  done.  No  witnesses  were  heard,  no  investigation  into 
actual  conditions  was  made,  and  no  data  were  presented  upon  which 
an  estimate  of  damages  could  be  made  with  anv  degree  of  certainty. 

The  appraisers  report  that  they  studied  the  (fecision  and  the  docu- 
ments relating  thereto  and  the  data  found  in  official  publications.  It 
does  not  appear  that  they  went  to  Bermudez,  or  that  thev  were  ever 
in  the  State,  or  that  they  had  any  personal  knowledge  of  the  condi- 
tions that  existed  there.  They  say  the  forests  abound  in  valuable 
woods  of  many  kinds,  and  they  assume  to  specifv  them.  Then  they 
take  the  official  publication  of  exports  of  wood,  dyestufTs,  gums,  etc., 
made  in  the  year  1883  from  Maracaibo,  a  seaport  located  in  another 
State,  and  lite  reports  of  exportaticm  of  rubber  from  Ciudad  Bolivar, 
in  1881  and  1882 — a  city  located  on  the  Orinoco  River  and  far 
distant  from  Bemmdez  — and  they  make  a  guess,  a  speculative  esti- 
mate, of  what  might  liave  been  or  ought  to  have  been  exported  from 
Bermudez  in  a  period  of  fifteen  years.  Then  they  estimate  what 
revenue  the  Government  would  have  received  if  the  products  of  the 
kind  and  in  the  quantity  named  had  been  exported.  There  is  no 
evidence  how  the  forests  of  Bermudez  compared  \^dth  those  tribu- 
tary to  Maracaibo.  There  is  not  a  scintilla  of  evidence  in  the  entire 
record  that  there  is  any  rubber  in  the  State,  and  yet  these  appraisers 
assume  to  make  estimates  in  reference  thereto  by  drawing  deductions 
from  the  exports  made  from  other  and  far-removed  parts  of  the 
country. 

o  Sutherland  on  Damages.  3d  Ed.,  vol.  2,  sec.  427. 

ft  Central  Coal  and  Coke  Co.  i .  Hartman,  111  Fed.  Rep.,  %,  98. 


246  WB0NG8  DONE  AliIEBICAK   CITIZENS  BT  VXKXZUXL&. 

They  base  their  estimates  upon  the  sections  of  Cumana,  Barcelona, 
and  Maturin,  which  they  say  rornied  the  old  State  of  Bermudez;  but 
the  contract  expressly  excepted  or  excluded  Barcelona  from  the  pro- 
vision of  the  contract  as  to  the  exploitation  of  wood;  the  company 
had  no  right  to  exploit  wood  from  that  section,  but  that  made  no 
difference  to  these  appraisers. 

In  my  judgment,  this  assessment  of  damages  is  a  travesty,  a  farce; 
and  it  ia  not  justified  by  any  principle  of  law,  by  any  rule  of  practice 
known  to  the  courts  of  any  civilized  country,  or  by  any  principle  of 
common  sense  or  common  justice. 

SEQUESTRATION    ISSUE. 

On  July  20,  1904,  the  attorney-general  instituted  the  suit  under 
consideration  bv  filing  the  complaint  in  the  high  federal  and  cassa- 
tion court.  With  the  complaint  he  filed  a  telegram,  dated  April  22, 
1904,  from  one  R.  Velazquez,  addre^d  to  Dr.  Lucio  Baldo,  the  min- 
ister of  fomento,  in  which  the  sender  informed  the  minister  on  "trust- 
worthy data"  that  the  company  had  not  canalized  any  rivers  or 
exploited  or  exported  the  natural  products  of  the  forests,  other  than 
asphalt :  also  three  ex  parte  depositions  or  affidavits  given  bv  three 
several  parties,  who  respectively  stated  that  they  had  at  different 
times  visited  some  of  the  ri^-ers  in  the  State  of  Bermudez,  and  so  far 
as  they  had  observed  there  had  been  no  canalization  of  any  of  such 
rivers,  at  least  they  saw  no  evidence  thereof. 

On  the  same  day  the  petition  was  filed  the  court  certified  it  to  the 
judge  of  first  instance. 

On  the  next  day,  July  21 ,  the  judge  ordered  a  sununons  to  be  issued 
for  tile  Bermudez  Company  to  be  .served  on  its  local  representative, 
which  was  made  returnable  on  the  tenth  working  day  after  service. 

In  the  complaint  the  attorney-general  alleged  the  contract  in  ques- 
tion was  a  lease,  "the  subject-matter  of  whicTi  is  the  enjoyment  of  all 
the  natural  products  existmg  on  the  wild  lands  of  the  fonner  State  of 
Bennuilez."  He  further  alleged  that  it  clearly  appeared  from  the 
telegram  and  the  depositions  filed  with  the  complaint  that  the  com- 
pany hail  failed  to  make  improvements,  which,  by  the  contract,  it 
was  iibli^ed  to  make,  such  as  canalization  of  rivers.  The  attorney- 
general,  in  and  by  his  petition,  moved  for  a  decree  of  sequestration  "of 
the  mine  which  the  company  exploited  at  Guanoco,  together  with  all 
the  apparatus  and  appurtenances  used  in  such  exploitation,  to  answer 
the  residt  of  the  suit.  This  onler  he  asked  for  under  the  seventh 
clause  (if  nrlicle  373  of  the  Code  of  Civil  Procedure. 

On  July  21,  the  same  ilay  the  summons  for  the  defendant  was  or- 
dered, the  attorney-general  appeared  and  suggested  to  the  court  that 
in  the  event  it  granted  the  order  for  sequestration,  Mr.  Ambrose  H. 
Canier  be  appointed  receiver,  and  that  a  commission  to  execute  the 
order  be  directed  to  the  local  judge  of  Cumana. 

On  thi.-i  same  day  the  judge  of  first  instance,  after  citing  the  afore- 
sail!  depositions,  sai<l  he  found  the  "extreme  circumstances"  required 
by  law  fully  proved,  and  therefore  granted  the  order  for  sequestration, 
anil  directed  that  a  commissii>n  to  execute  the  same  be  directed  to 
the  aforesaid  local  judge.  He  further  appointed  Camer  receiver, 
and  ordered  that  a  citation  issue  for  him. 
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Early  the  next  morning,  July  22,  at  9  a.  m.,  Mr.  Canier  appeared  in 
court,  accepted  the  appointment,  and  waa  sworn  tofaithfnily  aischai^ 
the  duties  thereof,  but  no  bond  was  required. 

It  i.s  apparent  the  commission  to  execute  the  order  of  sequestration 
was  also  issued  that  same  morning  and  given  to  Camer  to  be  delivered 
by  him  to  the  local  judge  at  Cumana.  It  is  to  be  observed  that  sub- 
sequent to  the  granting  of  the  original  contract  the  old  State  of 
Bermudcz  was  divided,  as  I  understand  it,  into  three  new  Stat«s  or 
parts  of  it  were  included  in  three  diiferent  States,  namely,  Cumana, 
Maturin,  and  Barcelona.  The  mines  were  locate!  in  what  was  then 
the  State  of  Cumana. 

The  return  of  the  summons  issued  for  the  company  sliows  it  was 
served  on  Robert  K.  Wright,  the  local  man^ii^  director,  at  2.30 
p.  m.  of  July  22,  1904.     The  petition  was  filed  on  Jiily  20.     The  order 

f ranting  sequestration  and  appointing  the  receiver  was  issued  on 
uly  21,  and  on  the  morning  of  July  22  the  receiver  accepted  the 
apjioiutment,  qualified  by  taking  oath  to  perform  the  duties  of  his 
onice,  received  the  commission  to  execute  the  order,  and  immediately 

Croreede<l  on  his  way  to  Guanoct>.  During  all  this  time  the  company 
ad  no  notice.  Its  representative  was  living  in  Caracas,  where  the 
court  is  located,  but  he  was  not  served  with  notice  until  in  the  after- 
noon of  the  day  on  which  Mr.  Camer  started  for  the  a.<iphalt  mines 
with  the  order  to  take  possession  thereof. 

At  4.45  p.  m.  of  this  same  day  Mr.  Wright,  the  managing  director 
of  the  company,  appeared  in  court,  and  in  a  petition  filed  therein  said 
he  had  unexpectealy  learned  of  the  commencement  of  the  suit,  of  the 
order  of  sequestration,  and  the  appointment  of  the  receiver.  He  pro- 
tested against  the  proceeding,  denied  that  the  contract  was  a  lease,  or 
that  the  Government  was  entitled  to  the  extraordinary  relief  asked 
for  based  on  such  a  construction  of  the  contract,  and  said  it  was  of  the 
utmost  importance  that  the  question  be  determined  at  once  whether  or 
not  the  contract  was  a  lease  and  whether  or  not  (he  Government  was 
entitled  to  this  particular  relief.  lie  represented  to  the  court  that 
under  article  368  of  the  code  the  granting  of  the  order  of  sequestra- 
tion was  discretionary  with  the  judge;  that  tlie  ilama^es  which  the 
company  would  .suffer  by  the  sequestration  would  be  very  frreat,  and 
therefore  he  prayed  the  judge  to  review  the  subject  as  a  matter  of 
justice  and  to  revoke  the  order.  The  judge  reserve<l  a  <lecision  on 
this  petition  until  Julv  25,  when  he  said  that,  without  entering  into 
any  details  in  regard  to  the  arguments  presented,  he  found  the 
grounds  on  which  the  order  was  based  suilicient  to  justify  the  same. 

Mr.  Camer  arrived  at  Cumana  on  July  24  and  presented  to  the 
local  judge  the  commission  of  the  fedral  court  at  Caracas  directing 
the  sequestration  of  the  company's  property.  The  local  jiidgc  entered 
an  onfer  reciting  the  receipt  of  the  commission  and  declared  that  the 
court  "would  constitute  itself"  at  all  places  necessarj'  in  order  to  give 
possession  of  the  propertv  to  the  receiver,  and  to  that  end  the  support 
of  the  public  troops  woufd  be  requested  should  cin-uinstances  require. 
It  was  further  noted  that  the  order  was  entered  in  the  presence  of 
Mr.  Carner  and  on  his  petition. 

On  July  28  the  local  judge,  accompanied  by  Mr  Camer  and  by  a 
representative  of  the  attorney-general,  appeared  al  Guanoco  on  a 
gunboat  and  with  a  military  force  and  took  possession  of  the  com- 
pany's property.     It  is  to  he  observed  that  according  to  the  return 
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made  by  the  local  magistrate,  Camer  not  only  took  posseaaion  of  the 
mine,  but  also  took  possession  of  the  company's  personal  property, 
consisting  of  office  and  household  furniture,  books  of  account,  papers, 
moneys  in  the  safe,  provisions,  stores,  tools,  machinery,  and  supplies 
of  various  kinds,  and  about  1 ,000  tons  of  raw  asphalt. 

Conllicting  stories  are  told  by  the  parties  in  interest  as  to  how  this 
order  was  executed.  Affidavits  and  statements  of  officers  and  em- 
ployees of  the  company  have  been  filed  in  the  Department  of  State 
which  show  that  considerable  force  was  used  by  the  troops  in  taking 

e^ssession  of  the  company's  property.  The  representatives  of  the 
o^■t'^nlllcnt  dehy  that  any  force  was  used.  They  contend  that  the 
soldiers  were  taken  along  in  the  expectation  that  the  execution  of  the 
order  would  be  resisted  and  that  force  would  be  required,  but  that 
the  officers  of  the  company  complied  with  the  mandate  of  the  court, 
and  no  violence  or  force  was  used  or  necessary. 

The  alleged  authority  for  this  sequestration  proceeding  is  found  in 
the  seventh  clause  of  article  373  of  the  civil  code  of  procedure,  which 
is  as  follows: 

Article  373.  Sequeslratiuii  shall  be  decreed— 

Firat.  Of  the  cbatlel,  the  subject- matter  of  the  action,  when  the  defendaDt  ba* 
no  responsible  property,  and  it  is  with  reason  feared  that  he  may  conceal,  alienate, 
or  deterii>rate  it.    *    "    * 

Seventh.  Of  the  property  leoaed,  if  the  <lefcndant  is  sued  for  default  in  payment 
of  the  rental;  or  on  acrount  of  the  property  incoming  deteriorated;  or  on  account  ot 
having  failed  to  make  improvementB  to  which  he  waa  bound  by  the  contract,  provided 
any  of  tlie  circumMlances  l>e  proved  in  the  manner  indicated  m  article  3f " 


And  article  368  roads  as  follows: 

ARTin.F.  3fi8.  At  any  rtage  or  e]K)ch  of  the  cauae  whatsoever,  if  there  ia  proof  of  the 
right  sued  for,  although  i1  be  by  thedepaailiona  of  witnesaFS,  when  this  proof  is  admissible 
ftccordiiLf:  to  the  civil  code,  any  of  the  parties'  may  request,  according  to  the  case, 
and  the  judge  may  grant — 

First.  Prohibition  to  alienate  the  subject -mat  ler  of  the  dispute. 

Second.  The  sequestration  ot  detemiinalc  property. 

Tliird.  Deposit  of  security,  and  in  tiefaiilt  thereof,  the  attachment  cf  sufficient  of 
the  propery,  a 

It  is  difficult,  if  not  impossible,  to  construe  the  code  by  any  rule  ot 
interpretation  adopted  and  made  known  by  anv  previous  decisions 
of  the  courts  of  Venezuela.  There  are  no  publisdea  or  public  reports 
of  such  decision!*.  In  all  the  arguments  made  bv  the  counsel  on  ooth 
sides  of  this  case  no  citation  was  made  to  any  former  decision  of  the 
court  oil  the  subject  or  to  any  rule  of  construction  adopted  thereby. 
They  argued  the  case  and  the  court  decided  it  as  though  the  ques- 
tions involved  were  new  and  raised  for  the  first  time  in  the  history  of 
the  court. 

Accepting  the  translation  above  given  as  expressing  the  thought 
and  purpose  of  the  code,  what  is  the  rational  construction  thereof* 
Article  368  says  the  judge  may  grant  sequestration  of  determinate 
properties,  when  there  is  proof  of  the  nght  thereto,  and  a  party 
remiests  it,  at  any  stage  of  the  cause. 

The  ground  upon  which  the  right  to  the  writ  is  predicated  is  ex- 

{)ressed  in  article  373.  The  right  is  to  sequestrate  "the  property 
eased  "  when  the  lessee  has  failed  to  make  improvements  required  by 
the  terms  of  the  lease.  The  code  does  not  say  what  kind  of  improve- 
ments, or  where  the  same  are  to  be  made,  but  the  reasonable  inter- 
pretation of  both  articles  of  the  code,  construed  together,  ia  that 
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where  ** determinate  properties" — that  is,  a  'distinct/'  '^definitely 
limited/'  ''fixed/'  *'specinc"*»  property  is  leased  and  the  lessee  agrees 
as  one  of  the  express  covenants  of  the  lease  to  make  certain  improve- 
ments thereon,  then  the  lessor  has  a  right  to  ask  for  the  seouestration 
**  of  the  property  leased ''  in  case  the  lessee  fails  to  make  sucn  improve- 
ment. 

The  next  question  is,  What  was  the  "property  leased "  by  the  Ham- 
ilton contract,  assuming  it  was  a  lease?  The  attorney-general,  in 
the  complaint,  made  the  following  allegation,  which  is  the  only  one 
on  the  subject: 

And  as  to  the  contract  made  with  Mr.  Horatio  R.  Hamilton,  it  is  a  contract  of 
Uiue,  the  st^hject-matter  of  which  is  the  enjoyment  of  all  the  natural  products  existing  on 
the  wild  lands,  etc. 

The  "property  leased/'  according  to  the  constniction  thus  placed 
on  the  contract,  was  no  detenninate.  definitely  limited,  fixed,  or  spe- 
cific property,  but  an  incorporeal  ri^ht  of  enjoyment — that  is,  the 
right  to  take  from  the  wild  lands  of  a  given  State  certain  natural 

Eroducts  for  and  during  a  certain  term  of  years.     How  then  can  it 
e  sai<l  that  the  parties  contemplated  that  any  improvement  was  to 
be  made  on  "the  subject-matter''  of  such  a  so-called  lease? 

Again,  construing  these  several  articles  of  the  code  toge^ther,  it 
seems  a  reasonable  interpretation  to  say  they  mean  that  where 
"detenninate"  property  is  leased  and  the  lessee  fails  to  make  required 
improvements,  the  lessor  is  entitled  to  a  so(juestration  "of  the 
property  leased,"  and  nothino:  more:  that  is,  to  a  seizure  of  the 
detenninate  property  involvea  in  the  controversy,  the  same  to  be 
held  by  the  sequestrator  until  it  shall  ])e  adjudged  who  is  entitled 
thereto. 

Sequestration — In  contracts. — A  species  of  deposit  which  two  or  more  persons  engaged 
in  lit  lotion  about  anything  make  of  the  thing  in  contest  with  an  incfifferent  person, 
who  binds  himself  to  restore  it  when  the  issue  is  decided,  to  the  party  to  whom  it  is 
adjudged  to  belong.     (Ix)uisiana  Code,  art.  2942. )b 

A  mandate  of  the  court  ordering  the  sheriff,  in  certain  cases,  to  take  in  his  possession 
and  to  keep  a  thing  of  which  anotner  person  has  the  possession  until  after  the  decision 
of  the  suit,  in  order  that  it  be  delivered  to  him  who  snail  be  adjudged  entitled  to  have 
the  property  or  pMsession  of  that  thing.  That  is  what  is  properly  called  a  judicial 
iieque«tration.    (Louisiana  CiN-il  Code,  art?.  2941,  2842.  )<* 

The  attorney-general,  in  his  complaint,  based  his  claim  to  a  se(|ues- 
tration  on  the  seventh  clause  of  article  373-  that  is,  to  a  seizure  "of 
the  property  leased,"  or  "the  subject-matter"  of  the  leas#;  which  in 
this  case  was  an  intangible,  indeterminate,  incorporeal  ripht  of 
** enjoyment,"  according  to  his  own  definition.  Was  he  entitled  to 
a  writ  of  sequestration  under  the  article  of  the  code  which  he  invoked  ? 
Was  a  secjuestration  necessary?  A  judgment  of  forfeiture  of  the 
contract  was  of  itself  sufficient  to  interrupt,  terminate,  or  destroy 
the  further  exercise  of  the  ri'rht  of  enjonnent .  There  was  no  showing 
of  want  of  propertv  on  the  part  of  the  company,  no  suggestion  it  had 
concealed  or  was  af)out  to  conceal,  alienate,  or  (feteriorate  its  property. 
Besides,  the  code  itself  in  its  letter  and  spirit  contemplates  the  seizure 
of  only  detenninate  property  which  is  tlie  subject  of  the  lease,  to  be 
held  pending  the  determination  of  the  controversy.  No  rijrht  was 
given  to  seize,  to  use,  enjoy,  and  consume  other  property  which  was 

a  Standard  Dictionary,  vol.  1,  p.  500. 
^Bouvier's  Law  Dictionary,  vol.  2,  p.  982. 
c  Bouvier^s  Law  Dictionar>',  vol.  2,  p.  982. 
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"exclusive  right  of  navigating  the  rivers  thus  made  navigable,  and  to 
levy  a  tax,  to  be  fixed  by  agreement  with  the  Government,  on  ships 
and  boats  navigating  them,  as  soon  as  they  shall  be  made  navigable/' 
Hamilton  was  to  have  the  same  rights  if  ne  built  a  railroad. 

These  *^ additional  articles"  made  no  reference  whatever  to  the 
original  contract  or  to  the  subject-matter  thereof,  and  they  were  in 
no  sense  germane  thereto.  The  canalization  of  the  river  Guarapiche 
and  the  opening  of  navigation  to  Maturin  ^*for  exportation  and  im- 
portation" had  nothing  whatever  to  do,  so  far  as  the  pleadings  and 
the  evidence  in  this  record  show,  with  the  exploitation  of  asphalt  or 
other  natural  products.  The  obligation  expressed  in  these  "additional 
articles"  was  independent  of  and  distinct  from  the  obligations  of  the 
original  contract.  The  latter  was  complete  in  and  of  itself;  it  was 
signed,  sealed,  and  delivered,  approved^  by  Congress,  and  became  a 
public  law  without  these  additional  articles. 

The  obligation  of  the  "additional  articles"  carried  with  it  a  com- 
pensation peculiar  thereto,  viz,  the  exclusive  right  to  navigate  the 
rivers  canalized,  or  to  levy  a  tax  on  the  vessels  of  others  who  might 
navigate  them.  The  higli  federal  court,  in  one  of  its  opinions  in  this 
case,  said  that  the  canalizing  of  the  rivers  was  "a  work  for  which  thfi 
Government  intended  to  pay  by  granting  him  (Hamilton)  Uhe  exclu- 
sive right  of  navigating  the  rivers  ne  might  canalize.' "  These  articles 
then  created  their  own  obligation,  fumLshed  their  own  compensation, 
and  in  every  sense  expressed  a  contract  entire,  severable  from  the 
original  c<mtract.  The  mere  fact  they  were  called  "second  additional 
articles"  <iid  not  make  them  a  constituent  part  of  the  original  con- 
tract. 

Therefore  a  breach  of  the  covenants  in  the  "second  additional  arti- 
cles" can  not  be  assigned  as  a  breach  of  the  original  contract.  The 
••improvement"  provided  for  ])y  these  additional  articles  can  not  be 
said  to  relate  to  tlie  su])ject-matter  of  the  original  contract  as  defined 
by  the  Government's  complaint  or  to  be  such  an  improvement  as  is 
contemplated  by  article  .'^73  of  the  code,  which  permits  se^iuestration. 

Besicles,  there  is  another  fact  disclosed  in  the  evidence  that  elimi- 
nates the  consideration  of  these  second  additional  articles  from  the 
rase  and  destrovs  them  as  a  foundation  for  sequestration  or  for  a 
judgment  of  forfeiture. 

The  canalization  of  the  rivers  was,  under  the.se  articles,  to  ])egin 
with  the  Cano  Colorado  and  the  Guarapiche — both  are  parts  of  the 
same  river — up  to  Maturin.  The  evi<lence  shows  that  about  the  first 
work  the  compan}^  did  was  to  commence  surveying  this  river  pre- 
liminary to  its  improvement.  Before  anything  substantial  was  done 
in  that  direction  Hamilton,  as  manager  for  the  company,  wrote  a 
letter,  without  date,  to  the  minister  of  fomento  in  wnicfi  he  called 
attention  to  the  exclusive  right  of  navigation  granted  the  company 
in  consideration  of  the  proposed  improvement  to  the  river.  He 
as.serte<l  that  the  company  had  already  canahzed  the  river  up  to  the 
village  called  Cano  Colorado,  where  it  had  established  wharves, 
depots,  etc.,  in  the  execution  of  the  contract. 

lie  called  the  attention  of  the  minister  to  the  fact  that  he,  Hamil- 
ton, had  read  in  the  Oflicial  Gazette,  (iate<l  the  28th  of  the  preceding 
month,  an  oflicial  announcement  that  the  Government  hao  granted 
one  Felipe  Pinelli  a  concession  of  certain  navigation  privileges, 
including  the  right   of  navigation  from  Maturin  to  certain  named 


f^^n-.  \^  ri4vi;:at:'frj  fr.>ai  M*:  inn  'X-'i^ti  onir  be  m^Je  possible  bv 
th^r  ranaiizaiion  of  th«-  Guarapirhe  River.  UamiiKHi  c«jiisklered  this 
la'^t-narned  con':'r=s*ion  a  viiiia^M.n  -rf  ihe  exclusive  lisfais  granted  him, 
or  th^  *:o:tii9iiny  a^  his  awsi^ni*;^.  on  sa:d  river.  He  considered  this 
fori'Vrr^ion  to  P-n«'?Iil  a  rnena  e  :o  the  ri^is  of  the  compamy  and  in 
conflict  With  thfr  obligation  of  the  Gtitvemmeni.  He  asked  that  the 
attention  of  the  Presi  lent  l>e  cal!e«i  to  this  situation  in  order  that 
jiisti're  rni^rht  Fk*  done. 

()ii  June  14.  1SS7.  the  minister  replied  to  the  foregoing  commimi- 
cation.  He  sai'i  the  Presiilem  found  there  was  no  conflict,  and  could 
b?f  non-'.  hetwe'*n  th»^  Pinelli  eonira-:-t  and  the  contract  with  the  com- 
pany. I^eausf  Maturin  wa<  a  free  yan  an«l  open  to  general  com- 
iner'f- .  it.--  trarlie  could  not  be  crrante^l  exclusively  to  anyone,  and  the 
ri^rlit"*  of  thf  r-ornpany  unly  extended  to  the  navigation  of  interior 
rivers  whi^h  it  misrht  ranallze  to  the  satisfaction  of  the  Government. 

Th''  obii^ration  in  the  .-^^-ond  additional  articles  was  to  canalize  one 
or  more  riverrs.  l>o«rinning  vith  the  Guarapiche  up  to  Maturin.  for 
whi^li  wr,rk.  a-  thf*  hi^lj  fetleral  f-ourt  said,  the  Government  was  to 
pay  Hamilton  by  ^ivin?  him  the  exclusive  right  of  navigation 
thereon. or  the  rijrhi  ti»  levy  a  toll  un  other  Insats  or  vesw-sels which  used 
tlie  ehannel.  that  he.  or  the  company,  with  great  labor  and  expense, 
might  makf.  Here  was  a  direct  repudiation  of  the  contract  by  the 
Govr-rniiifnt.  a  noli^*e  to  hini  and  to  the  cunipany  that  if  they  chan- 
neled the  rivf-r  the  jjromised  ('imii>en>ation  wa?  with<lrawn  and  would 
nr;t  be  ^rranted.  Proin  tliai  time  on  the  company  apparently  aban- 
doned any  efFr^rt  to  canalize  this  river,  and  in  so  doins  it  was  clearly 
justified.  Apparently  bi»th  parties  thereafter  regarded  the  obliga- 
tion a^  nonexi>tent.  Thai  this  is  true  is  confirmed  by  ilie  following 
facts: 

Cieneral  Crespo  was  President  when  the  Hamilton  contract  and 
the  adilitiona!  articles  were  executed:  also  when  the  Pinelli  conces- 
sion wuH  granted,  and  when  the  foregoing  notice  was  written.  He 
wa>  again  President  <in  Januar\'  4.  ISOn.  when  he  issued  the  decree 
heretofore  mentione<l.  wherein  he  declare*!  the  Hamilton  contract 
canceled. 

He  nnirle  this  decree  in  response  to  a  petition  filed  with  him  the  pre- 
vioii>  day  by  <»ne  l)oci<»r  Ayftlu,  the  attorney  and  agent  of  the  original 
pHMiioters  of  tli«*  "Felicidad"  claim.  In  this  petition  the  att*>niey 
set  forth  at  length  that  the  c<mipany  had  not  canalized  the  rivers, 
begin nii'g  with  the  (ii:ara niche,  as  it  was  <»bligated  to  ilo  by  these 
additional  article.^,  and  Inerefore.  he  alleged,  it  ha<l  forfeited  the 
contract. 

J^nt  Presi<l(Mit  Cre>i)u  evidently  ha<i  in  mind  his  own  repudiation 
of  the  additional  articles.  He  decreed  the  contract  canceleil,  but  for 
HMiNons  other  than  those  assigned  by  Ayala.  He  ignored  the  alleged 
failure  to  not  canali^^e  the  rivers,  and  based  his  decree  entirely  on  the 
failure  to  exploit  the  fon»st  products. 

The  obligation  to  canalize*  the  rivers  as  expressed  in  these  additional 
articles  was  nnide  the  basis  for  the  se(|uestraticm  pnK'ceding.  No 
evidence  was  introduced  ami  no  claim  was  made  on  any  other  ground. 
It  is  my  judgment  that  it  was  a  forced  ctmstruction  of  the  contract 
to  call  thes<»  a<l<litional  articles  a  part  of  the  orighud  contract:  it  was 
an  illogical  and  indefensible  interpretation  of  the  code  to  say  that 
such  canalization  was  an  improvement  agreed  to  be  made  upon  the 
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subject  of  the  contract,  even  if  the  latter  was  a  lease,  and  that  for  a 
failure  to  so  improve  the  rivers  a  secjuestration  of,  not  only  the 
asphalt  mine  itself,  but  all  of  the  company's  personal  property,  could 
be  ordered.  And  in  view  of  the  fact  that  the  Government  itself  had 
lonp:  years  before  expressly  repudiated  the  second  additional  articles, 
the  use  of  those  articles  to  form  a  basis  for  a  sequestration,  wathout 
previous  notice  or  a  hearing,  and  the  execution  of  the  order  with  an 
armed  militarj'  force,  was  an  unjustified  perversion  of  the  forms  of 
law,  an  abuse  of  judicial  authority,  and  an  act  of  notorious  injustice. 

WAS   THE    HAMILTON    CONTRACT    A    LEASE? 

In  order  to  make  the  sequestration  of  the  company's  property  have 
the  semblance  of  legality,  the  Hamilton  ccmtract  was  called  a  lease, 
and,  the  right  of  sequestration  being  an  incident  to  a  lease,  it  was 
necessary  to  call  the  second  additional  articles  a  part  of  the  original 
contract  and  the  canalization  of  the  rivers  an  improvement  provided 
for  in  the  lease.  If  my  view  of  the  sequestration  proceeding  is  cor- 
rect, it  is  immaterial  whether  the  contract  is  or  is  not  a  lease.  But  a 
few  observations  on  that  point  may  not  be  out  of  place. 

The  ordinary  definition  of  a  lease  is  stated  as  follows:  *'The  legal 
understanding  of  a  lease  for  years  is  a  contract  for  the  possession  and 
profits  of  land  for  a  determinate  period,  with  the  recompense  of 
rent.^'®  The  characterization  of  the  original  contract  as  given  in 
the  Government's  complaint  does  not  meet  this  definition  of  a  lease. 
The  complaint  said  the  subject-matter  of  the  contract  was  ^'the  enjoy- 
ment of  all  the  natural  products  existing  on  the  wild  lands  of  the 
former  State  of  Bermudez.''  The  contract  did  not  convey  the 
possession  of  any  determinate  property  or  give  an  exclusive  interest 
in  any  land;  it  only  granted  the  irtcorporeal  right  to  explore  and 
exploit  the  natural  products  in  a  vague,  indefinite,  and  imcertain 
territory;  it  was  <mly  a  right  of  enjoyment,  a  right  to  take  and  use 
such  products;  these  products  were,  as  the  complaint  stated,  the 
subject  of  the  contract;  the  use  of  the  lands  was  only  temporary  and 
an  incident  to  the  right  to  take  the  products  therefrom.  The  Gov- 
ernment still  retained  possession  and  control  of  wild  lands  for  all 
other  purposes.  The  contract  was,  therefore,  a  license,  irrevocable 
and  coupled  with  an  interest.  This  view  of  the  contract  is  con- 
firmed by  the  following  leadins;  cases  on  the  subject: 

In  the  case  of  Funk  v.  Haldeman  (53  Pa.  St.,  237)  a  certain  con- 
tract was  under  consideration  which  one  of  the  parties  to  the  suit 
in.sLste<l  was  a  lease.  This  contract  is  very  .*-imilar  to  the  Hamilton 
contract,  and  if  the  principles  which  the  court  applied  in  determin- 
ing the  nature  of  the  contract  in  this  Pennsylvania  ca.se  are  sound, 
there  is  no  reason  to  doubt  that  the  Hamilton  contract  amounted  to 
a  licen.se  and  not  a  lease. 

In  the  Pennsvlvania  case  the  contract  read  as  follows: 

In  ronfiilcnition  of  1200,  tho  r('c<'ii)t  wlicrcof  from  Funk  is  a(*kn<»wl<'<Ip<Ml,  MrKl- 
hi'ny  and  wife  pnnt.  bargain,  and  wll  unto  tho  wiid  Funk,  bin  heirs  and  assijrns,  th(» 
fn^*  and  unint«*iTU|>lt'd  us«*,  |>rivilo^<',  and  libc»rty  to  jfo  on  to  any  part  of  tlu*  *ilK)  acres 
n<*w  ownc»d,  orcupuHj,  and  in  powrssion  of  the  party  of  the  first  part,  it  heinp  in  the 
north  part  of  (V»mplanter  Township  aforesaifi.  ain!  l.vinK  ea<'h  side  of  Oil  Creek,  for 
the  purp<««*  of  pro^piH'tinK,  dijiging,  excavating,  and  boring,  and  erecting  thcTeon 


a  UnitcHi  States  r.  (iratiot,  14  Peters,  520. 
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of  the  earth;  also,  wo,  the  eaid  purty  of  the  first  part,  do  hereby  gr&at  unto  the  i 
pirty  of  the  second  niut  the  right,  privilege,  ana  exclusive  use  ol  1  acre  of  Uhl  __ 
and  around  each  well  or  pit,  where  the  indicatiooH  are  such  as  will  iuatify  in  upentt- 


..„  cxperinietiting;  and  also  the  eaid  party  ol  the  second  part,  his  heirs  and  oasigna, 
are  to  have  free  ingress,  t^ete),  and  r<^resH  on  and  over  aaid  land  bv  himself,  huida 
and  teams,  tenants,  and  undertenants,  occupiers  or  posscators  of  the  said  springa, 
mines,, ore,  or  coal  boda,  in  common  with  the  said  party  of  the  first  part,  their  hem 
and  assigns. 

Then  followed  the  covenants  of  Funk  that  he  would  uae  no  more 
lands  for  road  or  ways  tlian  should  be  abaolutely  neC'essaiy;  that  he 
woidd  commence  operating  the  next  spring,  and  if  he  succeeded  in 
finding  or  procuring  any  oil,  ore,  salt,  coal,  or  other  minerals,  then 
in  addition  to  the  $200  paid,  he  agreed  to  give  the  one-third  part  of 
all  that  was  taken  out  of  the  earth,  on  the  premises,  in  barrels  to 
be  furnished  by  McElheny  at  the  pit's  moutn.  In  construing  thb 
contract,  the  c^jurt  said : 

The  interest  granted  to  Funk  is  an  incorixireiil  hereditament.  Tbo  lirst  word 
that  occurs  in  a  delinition  of  an  incorporeal  hereditament  ib ''right  "—a  right  iwuing 
out  ot  a  thing  corporate,  or  mncomine.  or  annexed  to,  or  exercisable  within  the  same. 
It  is  no  part  of  the  corporate  thing  that  remains  as  perfect  after  the  right  has  issued 
or  been  exercised  as  before.  The  incorporeal  lierethtaruent,  always  a  ^ture  of  con- 
tract, is  a  collateral  incident 'which  may  belong  or  not  belong  to  the  thing  corporate 
without  any  visihlc  alteration  therein. 

^VlIen  this  right  takes  the  form  that  is  designated  in  the  classification  of  incorporeal 
heredilamenlH  a  'ciimmon,"  it  is  called  a  jirofit  which  one  man  hath  in  the  land  of 
another.  ,\ot  onlinarily  an  exclusive  profit,  for  in  the  instance  of  common  of  pasture, 
though  an  owner  of  the  soil  grant  another  common  of  Pasture,  sans  nombn-,  yet  the 
grantee  can  not  use  the  <i>inmon  with  vi  tnanv  cattle  inai  the  grantor  shall  not  have 
BUllicienI  common  (or  his  own  cattle.     (I  C«ke  Lill..  122. ) 

Ket-urrin^  now  to  the  very  language  of  the  strveral  grants  which  I  have  quoted  from 
the  deeds,  it  will  be  seen  ti>  aimiunt  neither  to  a  lease  nor  a  sale  of  the  land,  nor  of 
any  of  the  minerals  in  the  land.  No  (vlate  or  properly  either  in  the  soil  or  mineiab 
was  granted.  If  the  grantor's  dominion  over  these  was  not  as  complete  after  the  grants 
as  before,  it  was  1>ecause  of  the  covenants  which  restrained  it  and  not  because  of  any 
title  lo  either  soil  or  mini-rals  that  had  vested  in  Funk. 

But  here  the  ripht  gninlwl  was  to  eiperiment  frff  oil;  if  found,  to  sever  it  from  Ihe 
soil,  and  tu  take  it,  on  yielding  a  third  to  the  landlord,  as  a  chattel — not  as  amy  part 
of  the  realty.  .And  the  only  [Mwu-wiiim  to  which  (he  grantee  was  admitted  was  such 
as  was  necCHSarj'  to  the  exercise  ot  this  righl.  The  I'xcluaJve  possession  even  of  the 
acre  aljout  th(-  pit's  mouth  was  to  terminate  with  an  altandonment  of  Ihe  experiment. 
And  the  iiini)iderotion  for  this  right  was  not  in  the  ?'2(X)  oaid  by  Funk  (that  wan  onlv 
iiw  tlieentrj-toexiH-rimeiit  I,  bnt  was  toliem<'aHur<'dl>y  Ineoil  taken  from  ihe^und. 

If  Funk  acvjuireil  no  i-state  in  lands  or  mini'ralB,  what  is  his  richi  lo  he  denominuletl? 
1  aniiwer.  a  licenM-  to  work  the  lands  for  minerals,  llainhridge,  in  his  work  on  the 
I.AW  of  Mines  anil  Minerals,  page  24l>.  sayH:  ''There  is  a  great  distinction  between 
a  lease  of  ininet)  ami  a  licenw  to  work  minen.  The  former  is  a  distinct  conveyance 
of  an  actual  interest  or  estate  in  lands,  whih'  the  latter  Is  oidv  a  men'  incorporeal 
right  to  he  <-xen'ised  in  the  lands  of  [i(hert<.  It  i^  a  prolit  a  prcnare,  and  may  lie  held 
apart  from  the  (NWHeosion  ui  land.  In  order  to  ascertain  whether  an  instrument  musi 
lie  construed  as  a  lease  or  a  license  it  is  only  neressarv  to  determine  whether  the  grantee 
hasae(iuire<l  by  iluny  estate  in  the  land  in  refiHi'lot  which  he  might  bring  eje<'tment. 
it  the  land  isstill  lo  fie  ninsideri-il  in  the  pw.-M'Bsion  of  thegrontor.  the  instrument  will 
only  amount  to  a  license,  and  thoUKh  the  lict-nsee  will  certainly  lieentitliHl  to  search 
and  di<r  for  mines  according  to  the  temis  of  the  arMW.  and  ajipropriale  the  pniihit-e 
to  hi:!  own  us(>  on  pa^'inent  of  the  stipnlatiii  rent  or  pnipiirtion.  vet  he  will  ai'i|nir>' 
nil  property  in  the  minerals  till  Ihi'V  »re  scvi-red  fnmi  ilii'  land  and  liave  thus  In-come 
liable  to  he  n«-iiviTe<l  in  an  action  of  trover   ' 

In  the  cinl-miidnt;  dMricta  of  Pr'nnsvlvjiniii  liiim's  (or  terms  ■>(  v<-ar!i  arc>  verv  rimi- 
mon.  They  are  .slate  in  land.  Tin  ■reiil  is  ususlly  measun-il  by  the  Ions  taken, 
hut  the  tenant  is  lionnd  t"  u  minimum  prculuction  unnually.  and  tJie  transaction 
aniouiilH  lo  a  sale,  at  a  price  per  ton,  of  the  coal  in  the  premisi's,  ami  consti1uli-!<  an 
interest  in  the  lessee  in  the  nature  of  a  corpiin-al  hi're<iitjiment. 
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But  though  we  hold  the  papers  in  this  instance  to  cont*titute  a  license  and  not  a 
lease,  it  is  a  license  coupled  with  an  interest — not  a  mere  permission  conferrc»d,  revo- 
cable at  the  pleasure  of  the  licensor — hut  a  grant  of  an  incorporeal  hereditament, 
which  is  an  estate  in  the  grantee  and  may  be  assigned  to  a  third  party. 

The  doctrines  as  announced  in  the  above  case  have  been  applied  by 
the  courts  of  other  States.  I  have  been  unable  to  find  a  case  where 
the  court  had  this  question  to  decide  and  failed  to  apply  the  rule  as 
laid  do>\Ti  by  the  Pennsylvania  court.-  The  following  cases  are  in  line 
with  the  foregoing  decision. 

Speaking  of  the  right  to  explore  and  exploit,  Chief  Justice  Abbott, 
in  Doe  v.  Wood  (2  Barn.  &  Aid.,  736),  said: 

In5t(>ad  of  parting  with  or  granting  or  demising  all  the  ores,  metals,  and  minerals 
which  were  then  existing  within  the  lands,  its  words  (the  deed  granting  the  mining 
license)  import  a  grant  of  such  parts  thereof  as  should,  upon  the  license  to  search 
and  get,  be  found  within  the  described  limits,  which  is  nothing  more  than  the  grant 
of  a  license  to  st^arclvand  get  (irrevocable,  indeixl,  on  account  of  its  carrying  an  inter- 
est), with  a  grant  of  such  ore  as  should  be  found  and  got,  the  grantor  parting  with  no 
ertate  or  interest  in  the  land.  If  so,  th(»  grantee  had  no  estate  or  property  in  the 
land  iisi^U  or  any  particular  portion  thereof  or  in  any  part  of  the  ore,  metals,  or  min- 
erals ungot  therein:  but  he  had  a  right  of  property  only  as  to  such  part  thereof  as 
upon  the  liberties  granted  should  be  dug  and  got.  That  is  no  more  than  a  mere  per- 
gonal chattel  when  obtained  in  pursuance*  of  incorporeal  privileges  grantiKl  for  the 
purpose  of  obtaining  it,  being  very  different  from  a  grant  or  demise  of  the  mines  or 
metals  or  minerals  within  the  land,  and  is  such  a  right  only  as.  under  the  circum- 
8tan<*€*s  stated  in  the  case,  is  not  sufficient  to  support  an  ejectment. 

The  court  in  Boone  v.  Stover  (66  Mo.,  430)  approved  and  followed 
the  above  opinion,  Judge  Xapton  saying: 

By  a  lease  the  lessee  obtains  an  estate  in  piwscssion  of  the  land  and  its  products 
in  rf«pe<'t  to  which  he  can  maintain  ejectment:  but  in  a  license  or  grant  of  an  incor- 
poreal hereditament  the  grantor  does  not  divc^st  himself  of  the  possession,  and  the 
lilierty  of  working  a  mine  or  mines  on  it  is  not  inconsistent  with  the  retention  of 
porveflsion  by  the  grantor. 

In  Brant  r.  McKeever  (18  Pa.  St.,  70)  it  was  held: 

That  a  statute  which  gave  the  right  to  dig  and  mine  for  iron,  coal,  and  other  min- 
erals did  not  grant  a  right  to  the  soil,  but  a  ri^ht  to  mine  and  dig  in  it,  and  to  take 
to  his  u«*  the  products  of  his  digging  and  mining:  that  the  grant  of  the  right  to  dig 
and  mine  conveys  no  more  than  a  license  to  take  and  appn>priate  the  minerals  !)eneath 
the  Boil,  but  vests  no  property  in  them  until  they  are  taken  and  appropriated. 

In  Ohio  Oil  Co.  v.  R.  R.  Co.  (4  C.  C.  Ohio,  215)  the  court  holds  that 
oil  and  mining  leases  convey  an  interest  in  the  nature  of  an  incor- 
poreal hereditament,  but  that  the  lessee  also  has  upon  the  land  a  right 
of  property  so  long  as  he  conforms  to  the  terms  under  which  he  houls. 
The  court  also  hotels  that  these  leases  grant  premises,  but  for  specific 
and  definite  purposes,  to  wit,  to  enter  upon  the  premises,  to  sink 
wells  for  oil  or  gas,  etc.,  to  take  that  oil  ami  gas,  etc.,  away,  and  main- 
tain necessary  structures. 

There  are  other  cases  which  might  be  cited,  but  the  foregoing,  it  is 
submitted,  are  sufficient  to  show  how  the  Hamilton  contract  would  be 
construed  by  our  American  courts. 

THE    LAND   AND   MIXING   TITLES. 

The  remaining  question  for  consideration  is  the  present  status  of 
the  company's  land  and  mining  titles. 

In  the  several  petitions  and  briefs  filed  by  the  company  in  the 
Department  of  State  severe  criticism  is  made  of  the  attorney-general 
ana  the  court  because  in  the  sequestration  proceeding  no  considera- 
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brief  of  the  points  he  made  in  the  defense,  the  conclusion  of  which 
was  as  follows: 

Twelfth.  And  whereas,  finally,  the  company  holds  the  asphalt  mine  sequestrated 
under  titles  which  have  not  been  discuiBed^  <md  which  can  not  he  the  mbjeci  of  dxMUBmon 
in  theee  proceedingif  in  which  the  resolution  of  the  Hamilton  contract  only  is  involved; 
which  titles,  on  the  other  hand,  exist  independently  of  the  said  contract  and  which 
do  not  collioe  with  it  in  any  manner  whatsoever. 

When  the  sequestration  proceeding  came  to  the  full  court  on  appeal, 
one  of  the  judges^  Dr.  J.  de  J.  Paul,  as  hereinbefore  noted,  excused 
hiniself  from  hearmg  the  case,  because  he  said  he  had  been  one  of  the 
counsel  for  Warner  &  Quinlan  in  their  suit  agamst  the  company;' 
that  in  such  suit  the  question  of  the  sufficiency  of  the  company's 
land  and  mining  titles  was  involved,  and  he  undferstood  a  like  ques- 
tion was  involved  in  this  appeal. 

Doctor  Bance  took  exception  to  the  declaration  of  Doctor  Paul, 
because,  he  said,  the  issue  in  the  Warner  &  Quinlan  suit  only  involvea 
the  title  to  the  mine  called  "Felicidad,"  and  there  could  be  no  rela- 
tion between  the  issues  of  that  case  and  the  one  then  before  the  court. 
Doctor  Bance  further  said: 

On  the  other  hand,  the  mining  title  issued  to  the  New  York  and  BermudeE  Com- 
pany, which  gives  it  the  exclusive  ownership  over  the  lake  of  asphalt,  is  not  a  title 
which  i$  discus$ed '  ^  or  which  can  be  the  mbiect  of  diecussion^  in  thi$  ineiaerU  of  sequestration^ 
nor  in  the  principal  suit,  on  which  said  incident  depends.'* 

In  the  decision  of  the  high  federal  court  which  afiirmed  the  deci- 
sion of  the  lower  court  in  the  sequestration  issue  the  following  obser- 
vation appears: 

*  *  *  it  is  to  be  observed  that  the  company  did  not  establish  the  terms  of  its 
opposition. 

If  these  titles  could  not  be  questioned  in  that  proceeding,  as  is 
i^eged  in  the  company's  answer;  if  they  could  not  even  be  the  sub- 
ject of  discussion,  as  stated  by  the  company's  counsel,  and  if  they  were 
not  offered  in  evidence,  then  how  could  the  court  be  expected  to  give 
anv  consideration  thereto?  I  see  no  particular  reason  why  these 
titles  might  not  have  been  pleaded  and  asserted  as  a  defense  to  the 
sequestration,  but  I  am  not  sufRciently  advised  as  to  the  rules  of  prac- 
tice under  the  civil  law  to  paas  judgment  on  the  question. 

In  the  *'main  issue,"  which  involved  the  right  of  the  Government 
to  have  the  Hamilton  contract  adjudged  forfeited  for  nonperform- 
ance of  some  of  its  obligations,  the  land  and  mining  titles  had  no 
5 lace  in  the  determination  of  that  question.  At  the  same  time,  they 
id  appear  in  the  evidence  on  that  issue.  The  minister  of  fomento 
was  called  uj>on  to  certify  to  the  court-  certain  documents  in  his  office, 
and  the  minister  sent  in  a  number,  among  which  were  the  official 
records  of  these  titles.  In  the  company's  answer  in  the  main  issue 
the  same  reference  to  the  titles  was  made  as  in  the  answer  in  the 
sequestration  issue.  While  these  titles  were  apparently  not  referred 
to  by  the  company's  counsel  in  his  briefs  and  arguments,  yet  the 
attorney-general,  in  discussing  this  issue  before  the  judge  of  first 
instance  and  in  his  written  argument  filed  therein,  discussed  these  titles 
at  some  length.  He  quoted  the  ninth  paragraph  of  the  defendant's; 
answer,  wherein  reference  is  made  to  the  titles,  and  then  said: 

This  argument  has  a  scope  exceeding  the  limits  of  the  controverpy.  If  the  company 
can  produce  other  titles  than  those  granted  it  by  the  Hamilton  contract  an  opportuni^ 
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will  arrive  for  it  to  do  so:  tht^ri  noi/M  bt  the  moment  to  discusM  and  etiimaU  their  true  value. 
In  demanding  the  resolution  ot  th^  rv)utract  the  plaintiff  has  been  obliged  by  neceasity 
to  stand  on  the  contract,  which  is  a  law  of  the  Republic  and  which  appears  as  the  prin- 
cipal origin  of  all  the  rights  and  ol)ligations  of  the  contractor. 

In  the  argument  under  discussion  the  defendant  has  desired  to  establiflh  emphat- 
ically that  the  asphalt  lake  and  lands  and  the  other  appurtenances  it  has  in  Guanoco 
do  not  belong  to  it  by  virtue  of  the  Hamilton  contract,  the  subject-matter  of  this  liti- 
gation, but  oy  virtue  of  other  distinct  titles.  This  is  called,  citizen  judge,  to  take 
medicine  when  one  Lb  healthy  (curarse  en  salad).  The  company,  foreseeing  the  lesiilt 
of  thejproceedincs,  at  this  time  advances  the  desire  to  avoid  the  return  of  t^B  jnopeity 
to  which  it  alludes,  which  it  would  be  forced  to  make  through  the  resolution  of  its 
contract  by  the  judgment  which  may  be  rendered  in  this  suit;  whenthtUrudffmeni  i$ 
eJiout  to  be  executed  and  the  defendant  should  persist  in  his  rash  claim,  then  will  be 
the  time  to  discuss  the  illegality  of  the  reasoning  on  which  it  is  based.  For  the  present 
it  is  sufficient  for  me  to  remark  to  the  tribunal  that  the  judgment  rendered  in  tne  liti- 
gation instituted  by  Messrs.  Warner  &  Quinlan  against  the  New  York  and  Bermudez 
Company  before  the  former  federal  court,  the  court  declared  that  "the  Hamilton 
contract  having  acquired  the  chitfacter  of  a  law  of  the  Republic  when  it  was  approved 
by  the  Nation^  Cong^ress,  said  contract  created  for  twenty-five  years  a  q)eci&l  condi- 
tion for  the  exploitation  of  asphalt  and  other  natural  products  in  the  territory  of.  the 
former  State  of  Bermudez — tnat  is  to  say,  that  such  exploitation  was  to  l>e  made 
solely  by  the  New  York  and  Bermudez  Company  in  a  general  manner,  according  to 
the  terms  of  the  contract  and  for  the  period  prescribed." 

And  the  attorney-general  went  on  to  say  that  the  title  cited  by  the 
company  was  originally  issued  to  A.  H.  Camer,  and  it  contained  a 
defect  which  \'itiated  ft,  because  it  was  granted  in  violation  of  law; 
that  is  to  say,  in  asking  for  such  title  it  is  proven  that  Camer  did  not 
act  in  the  name  of  the  company,  because  the  latter  deemed  it  neces- 
sary to  subsequently  have  a  conveyance  to  it  from  both  Garner  and 
his  wife  as  property  acquired  during  the  conjugal  relation.  Therefore 
no  possessory  title  in  the  company  could  be  considered  except  the 
Hamilton  contract. 

It  is  to  be  observed  that  the  attorney-general,  in  his  argument  on 
this  main  issue,  after  the  decree  of  sequestration  had  been  entered, 
admitted  that  the  proper  time  for  the  consideration  of  these  titles 
was  yet  to  come,  and  when  that  time  did  come  their  merits  would 
then  be  considered.  In  other  words,  he  did  not  say  the  titles  should 
have  been  pleaded  and  considered  in  the  sequestration  issue,  or,  be- 
cause they  were  not  so  pleaded  and  proven,  that  any  subsequent  dis- 
cussion or  their  force  and  validity  was  precluded,  but  he  did  say 
the  opportunity  for  their  consideration  still  remained  in  the  future, 
and  tnat  to  discuss  them  in  the  case  then  before  the  court  was  "to 
take  medicine  before  one  is  ill.^' 

We  have,  therefore,  the  counsel  on  both  sides  of  the  case  prac- 
tically agreed  on  the  proposition  that  the  titles  aforesaid  were  not  in- 
volved or  necessarily  involved  in  either  the  main  issue  or  the  seques- 
tration issue  of  the  case  then  before  the  court. 

The  query  has  arisen  as  to  how  or  by  what  procedure  the  future 
determination  of  the  value  of  the  titles  can  be  raised  or  how  the 
opportunity  for  their  consideration  can  be  brought  about.  Without 
assuming  to  discuss  questions  of  practice  under  the  Venezuelan  Code 
the  statement  made  by  the  attorney-general  suggests  a  way  in  which 
the  question  can  be  raised. 

The  civil  law  defines  a  sequestration  to  be  the  deposit  with  an 
indifferent  or  impartial  person  of  the  thing  involved  m  a  litigation 
between  two  or  more  persons,  to  be  so  held  until  the  court  determines 
to  whom  it  belongs,  wnen  it  j»hall  be  restored  to  such  person.  (Louisi- 
ana Code,  ante.,  p.  94.') 


WBOKGS  DOKB  AMBBIGAK  OITIZBNS  BY  VBNBZX7BLA.  260 

In  the  case  under  consideration  the  principal  issue  involved  was  the 
right  of  the  Government  to  a  forfeiture  or  the  Hamilton  contract; 
the  theory  of  the  plaintiff  seemed  to  be  that  the  forfeiture  of  the  con- 
tract entitled  it  to  the  possession  of  the  mine  operated  by  the  company 
under  that  contract.  The  sequestration  order  was  interlocutory  in 
character  and  incidental  to  the  main  issue;  the  mine  was  thereby 
turned  over  to  or  deposited  with  Camer — who  is  alleged  to  be  an 
impartial  or  indifferent  person — to  be  held  by  him  until  the  court 
determines  to  whom  it  belonged,  and  then  Camer  would  turn  it  over 
to  the  person  adjudged  to  be  entitled  thereto.  Regularity  in  proceed- 
ing suggests  that  after  the  judgment  of  forfeiture  of  the  contract  was 
rendered,  the  next  step  was  an  order  from  the  court  to  the  seques- 
trator or  receiver  that  he  turn  over  the  property  to  the  Government. 
To  the  entry  of  such  an  order  the  company  might  object,  and  in  sup- 
port of  its  oDJections  set  up  its  land  and  mining  titles  as  evidence  oi  a 
right  of  possession  independent  of  the  Hamilton  contract.  An  issue 
could  then  be  formed  on  the  merits  of  these  titles,  and  the  opportunity 
would  be  thus  afforded  to  test  their  vaUdity.  This,  or  something 
like  it,  is  what  I  understand  the  attorney-general  to  mean  when  he 
said,  as  above  Quoted,  that  when  the  dissolution  of  the  contract  was 
adjudged,  and  ^'when  that  judgment  is  going  to  be  executed,  and  if 
the  defendant  should  still  persist  in  its  bold  pretension,  that  will  be 
the  proper  moment  to  discuss  the  illegaUtv  of  the  reasoning  on  which 
he  bases  his  opinion,''  i.  e.,  the  vaUdity  or  the  titles.  In  this  case  no 
such  order  was  ever  entered  or  served  on  Camer,  so  far  as  the  record 
shows.  Camer,  at  last  accounts,  was  still  acting  as  sequestrator. 
In  view  of  what  the  attorney-general  said,  the  company  even  now  may 
have  the  right  to  come  into  court  and,  by  petition  or  in  some  other 
appropriate  way,  set  up  its  titles,  ask  for  an  adjudication  thereon, 
and  for  an  order  that  the  sequestrator  restore  the  property  to  its  pos- 
session. I  suggest  this  in  order  to  show  that  the  utigation  is  not 
necessarily  ended,  and  that,  perhaps,  the  company  has  not  exhausted 
all  of  its  legal  remedies. 

The  company's  titles  and  the  regularity  of  the  procedure  imder 
which  they  were  acquired  have  never  been  questioned  by  the  Govern- 
ment nor  passed  upon  by  the  courts.  In  the  bitter  controversy  in  the 
Wamer  &  Ouinlan  suit  a  direct  assault  was  made  on  these  titles,  but 
on  the  single  question  of  the  alleged  error  in  the  description  of  the 
premises  no  question  was  raised  or  even  suggested  that  they  were 
not  otherwise  regular  and  in  strict  conformity  with  the  law.  Aside 
from  the  Question  of  description,  the  titles  may  be  said  to  stand  im- 
impeachea  and  imassailea.  The  decision  in  the  ''sequestration" 
suit,  as  before  stated,  did  not  involve  these  titles  and  tney  are  not 
affected  thereby. 

A  question  has  been  raised  as  to  the  effect  of  the  decision  in  the 
Warner  &  Quinlan  case  upon  these  titles,  although  they  are  not  dis- 
cussed, and  no  adjudication  in  reference  thereto  was  made  in  that 
decision.  The  court  there  held  that  the  Hamilton  contract^  ''created 
for  twenty-five  years  a  special  situation  for  the  exploitation  of  the 
asphalt  and  other  natural  products  existing  in  the  old  State  of  Ber- 
mudez,  or  in  other  words,  the  New  York  and  Bermudez  Company 
alone  had  the  right  to  make  exploitation  in  a  general  maimer  in  the 
terms  of  the  contract  and  dunng  the  time  prescribed."  It  is  also 
therein  stated  that  the  Government  had  no  power  to  grant  titles  to 
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mines  in  the  State  aforesaid  ''to  any  person  or  corporation  in  con- 
travention of  the  terms  of  the  contract." 

The  attorney-general  siu^gests  that  the  effect  of  this  decision  is, 
that  dming  the  existence  ofthe  Hamilton  contract,  and  because  of  the 
''special  situation''  thus  created,  the  operation  or  the  ordinary  min- 
ing laws  was  suspended,  and  no  title  under  the  same  could  be  ac- 
quired by  anyone,  not  even  by  the  Bermudez  Companjr,  durinjg  the 
existence  of  the  contract,  and  therefore  the  latter  s  mining  title  is 
either  void  or  voidable.  I  do  not  believe  such  an  interpretation  of 
the  decision  is  justified. 

It  is  true  that  in  the  eighth  paragraph  of  the  court's  conclusion,  in 
referring  to  the  question  whetner  the  "FeUcidad"  mine  was  or  was 
not  located  within  the  boundaries  of  the  Bermudez  Company's  mine, 
the  court  said  that  question — 

»  »  «  has  no  essential  importance,  since  whatever  be  the  situation  what  ha$ 
jvst  been  said  remains  intact,  namely,  that  in  the  territory  of  the  old  State  of  Ber- 
mudez, no  mining  concessions  of  asphalt  can  be  given  while  the  right  remains  in  force 
for  the  general  exploitation  of  asphtut  which,  in  that  territory,  belongs  to  the  New  York 
and  Bermudez  Company  under  the  Hamilton  contract. 

But  a  reference  to  "what  has  just  been  said"  by  the  court  in  this 
decision  will  show  the  following  statements: 

It  is  therefore  understood  that  the  New  York  and  Bermudez  Company  has  had 
perfect  right  to  say  *  *  «  that  in  accordance  with  the  terms  of  the  Hamiltoa 
contract,  of  which  it  is  the  cessionary,  the  National  Government  had  no  power  to  grant 
title  to  mines  *  *  *  to  any  other  person  or  corpf)ration  in  contravention  to  ttie 
terms  of  the  contract. 

In  the  third  paragraph  of  the  conclusions  the  court  said  the  Gov- 
ernment could  not  give  title  to  the  mine  ''FeUcidad," 

*  *  *  nor  grant,  in  the  old  State  of  Bermudez,  mining  concessions  of  asphalt 
to  any  other  person  or  corporation,  in  contravention  of  the  terms  of  Oie  contract. 

Interpreting  the  decision  as  a  whole,  the  court  said  in  eflFect  that 
under  tne  Hamilton  contract  the  Bermudez  Company,  during  the 
term  thereof,  had  an  exclusive  and  paramount  right  to  mine  or 
exploit  asphalt  in  the  territory  specified;  and  during  such  term  the 
Government  had  no  power  to  grant  a  '*like  concession"  or  to  grant 
title  to  a  mine  in  contravention  of  such  exclusive  right;  that  is,  no 
conflicting  right  of  exploitation  could  be  granted.  The  decision  was 
made  in  a  case  wherein  the  claimants  to  **  Felicidad"  asserted  a  right 
not  only  of  title  but  of  exploitation,  and  further  asserted  that  such 
right  was  superior  to  the  Hamilton  contract.  The  vahdity  of  this 
claim  the  court  denied. 

Conceding  to  the  Hamilton  contract  the  full  force  and  efi'ect  given 
thereto  by  the  court  in  the  Warner  &  Ouinlan  case,  the  right  con- 
ferred on  Hamilton  was  only  that  of  exploitation  for  a  limited  term. 
There  is  nothing  in  the  decision  that  says  a  person  or  a  corporation 
could  not  acquire  a  title  to  an  asphalt  mine  under  the  mimng  laws 
and  hold  it  subject  to  the  superior  and  exclusive  rig:ht  of  exploitation 
vested  in  the  Bermudez  Company  by  the  Hamilton  contract.  In 
such  case  the  exercise  of  the  right  of  exploitation  would  be  post- 
poned until  the  determination  of  the  contract.  And  as  long  as  the 
title  was  so  held  and  the  superior  right  of  exploitation  in  the  com- 
pany was  recognized,  the  title  could  not  be  said  to  be  in  ** contra- 
vention" of  the  contract.  The  evidence  in  the  Government's  suit 
showed  that  subsequent  to  the  Hamilton  contract  the  Government 
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granted  titles  to  asphalt  mines  to  divers  parties  in  that  same  territory, 
but  not  located  on  the  asphalt  lake.  It  did  not  appear  that  the 
Bermudez  Company  ever  made  any  objection  thereto  or  that  the 
owners  thereof  ever  asserted  or  exercised  any  right  of  exploitation. 
It  may  be  that  the  contract  was  considered  a  bar  against  operation; 
but  now  that  the  bar  is  removed  by  a  judgment  of  forfeiture,  there 
is  notliing  in  the  decision  which  prevents  the  owners  of  these  titles 
from  exercising  the  full  enjoyment  of  their  titles.  No  such  question 
was  raised  or  decided  in  the  Warner  &  Quinlan  case.  Warner  & 
Quinlan  denied  the  legahty  of  the  Hamilton  contract  and  asserted 
a  right  to  mine  or  exploit  in  contravention  thereof.  On  this  issue  the 
court  decided  against  them.  It  is  also  to  be  noted  that  the  court 
decided  that  the  Fehcidad  title  was  invahd  because  of  errors  in  the 
procedure  under  which  it  was  acquired. 

In  the  Bermudez  Company's  brief  filed  in  the  Department  of  State 
entitled,  **  Statement  of  wrongs  done  to  the  company/'  pag©  22,  the 
argument  is  apparently  maoe  that  the  decision  in  the  Warner  & 
Quinlan  case  is  to  the  effect  that  **  during  the  continuance  of  the  con- 
tract, the  National  Government  could  not  grant  the  title  in  question 
(Felicidad),  nor  grant  any  mining  title  for  asphalt  *to  any  other 
person  or  corporation'  than  Hamilton,  the  original  concessionaire, 
or  the  New  "iork  and  Bermudez  Company,  his  assignee."  In  my 
judgment,  no  such  construction  of  the  decision  is  justified.  To  say 
that  Hamilton  or  the  Bermudez  Company  could,  to  the  exclusion  of 
everyone  else,  and  under  the  cover  of  the  contract,  acquire  a  mining 
title,  and  thereby  extend  its  exclusive  right  of  exploitation,  is  to  give 
both  the  contract  and  the  decision  of  the  court  a  >\ader  scope  and  a 
greater  force  than  is  justified.  It  is  manifestly  unjust  to  say  that  the 
•* special  situation"  created  by  the  contract  included  any  exclusive 
privilege  beyond  the  right  of  exploitation. 

The  company's  mining  title  may  be  sustained  upon  a  theory  in  har- 
mony with  the  decision  m  the  Warner  &  Quinlan  case,  to  wit,  that  it 
was  not  acquired  in  contravention  of  the  Hamilton  contract,  and  did 
not  come  within  the  inliibition  pronounced  by  that  decision.  The 
right  of  exploitation  for  a  limited  term  was  already  vested  in  the 
company  by  the  contract;  the  company  then  acquired  a  title  under 
the  mining  laws  for  an  additional  term  of  ninety-nine  years  from  the 
date  of  the  Government's  deed.  The  prior  right  of  exploitation  and 
the  estate  thus  granted  by  the  mining  deed,  or  the  particular  or  prior 
estate,  if  it  may  be  so  called,  and  the  subservient  estate  were  thus 
unitea  in  the  one  corporation,  and  its  title  thereby  became  complete 
for  the  term  specified  in  the  mining  deed. 

The  right  to  acquire  the  title  under  the  mining  law  was  not  an 
exclusive  right  vested  in  the  company  by  the  Hamilton  contract.  It 
did  not  grow  out  of  and  was  in  no  sense  dependent  upon  or  connected 
with  that  contract.  It  was  a  right  open  to  everyone  under  the  land 
and  mining  laws  of  the  country,  the  only  limitation  being  on  the 
right  of  operation  during  the  continuance  or  the  term  of  the  con- 
tract. In  this  instance  both  the  right  to  operate  and  the  title  to  a 
specific  property  were  united  in  the  Bermudez  Company.  The  right 
to  the  property  then  became  complete. 

Without  extending  the  discussion  further,  the  fact  remains  that 
the  company's  right  under  these  titles  has  never  been  passed  upon. 
The  Government  of  Venezuela  has  seized  and  still  holds  the  property 
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as  an  incident  to  the  forfeiture  of  the  Hamilton  contract.  In  so 
doing  the  Government  ignored  titles  which  it  had  previously  granted, 
and  the  validity  of  those  titles  remains  to  be  adjudicated. 

CONCLUSIONS. 

In  review  of  the  entire  record,  I  beg  to  submit  the  following  con- 
clusions: 

1.  The  Government  on  the  ''main  issue"  as  made  and  on  the  evi- 
dence introduced  in  what  is  called  the  "sequestration"  suit  was 
entitled  to  a  judgment  of  forfeiture  or  cancellation  of  the  Hamilton 
contract,  because  the  Bermudez  Company  had  not  performed  the 
obligation  by  it  assumed,  to  explore  and  exploit  the  natural  products 
of  the  forests  and  uncultivated  lands  in  the  State  of  Bermudez,  and 
because  the  company  did  not  plead  or  prove  any  release  from  such 
obligation  or  any  excuse  or  justification  for  such  nonperformance. 

2.  The  sequestration  of  the  company's  property  as  an  incident  to 
the  adjudication  of  the  cancellation  of  the  Hamilton  contract  was 
not  justified,  for  the  following  reasons,  viz: 

(a)  The  contract  was  not  a  lease  of  a  determinate  property  as 
specified  in  the  second  paragraph  of  article  368  of  the  Civil  Code  of 
Procedure,  which  was  relied  upon  by  the  Government  as  the  authority 
for  such  sequestration. 

(6)  The  Government  did  not  claim,  and  the  evidence  did  not  show, 
that  the  canalization  of  the  Guarapiche  River,  or  aiw  other  river,  had 
any  connection  with  the  subject-matter  of  the  Hamilton  contract 
beyond  the  fact  that  such  canalization  was  provided  for  in  the  so- 
called  "second  additional  articles."  The  attorney-general  stated 
that  the  subject-matter  of  the  contract  was  "the  enjoyment  of  the 
natural  products  existing  on  the  wild  lands,"  etc.;  therefore  it  was  a 
license  to  explore  and  exploit  such  products — an  incorporeal  heredit- 
ament, a  mere  right  for  a  given  term — and  the  canalization  of  the 
river  aforesaid  was  not  an  adjunct  thereto  or  connected  therewith,  or 
an  improvement  on  the  property  leased,  within  the  meaning  of  the 
seventh  paragraph  of  article  373  of  the  Civil  Code  of  Procedure, 
which  was  also  relied  upon  as  authority  for  the  sequestration. 

(c)  The  personal  property  of  the  company,  its  tools,  provisions, 
merchandise,  moneys,  furniture,  and  equipment  not  connected  with 
the  mine  so  as  to  be  properly  characterized  as  fixtures  or  as  a  part  of 
the  realty,  and  which  was  in  no  sense  leased  property,  was  not  a 
proper  subject  of  sequestration  under  either  of  the  above-mentioned 
articles  of  the  code,  and  the  appropriation  by  the  Government  of  such 
personal  property  to  its  own  use  was  depriving  the  company  of  its 
property  without  due  process  of  law. 

(a)  The  "second  additional  articles,"  which  provided  for  the 
canalization  of  tlie  Guarapiche  River,  was  a  contract  entered  into 
by  the  parties  subsequent  to  the  execution  of  the  first  Hamilton  con- 
tract. Tlie  subject-matter  of  this  last  contract  was  not  in  any  man- 
ner connected  or  identified  with  the  original  contract;  no  reference 
to  the  original  contract  was  made  therem;  the  obligations  assumed 
therein  by  Hamilton  did  not  enter  into  and  were  not  made  a  part  of 
the  consideration  for  the  original  contract.  It  created  its  own  obli- 
gation and  provided  its  own  compensation.  Therefore  a  breach  of  the 
covenants  in  this  later  and  independent  contract  could  not  be  assigned 
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as  a  breach  of  the  original  contract  or  made  the  basis  for  a  sequestrar- 
tion  of  the  company's  property  in  a  suit  to  cancel  such  original  con- 
tract. This  failure  to  canalize  rivers  as  specified  in  this  last  contract 
was  the  only  evidence  offered  in  support  of  the  alleged  right  of  seaues- 
tration ;  the  probative  force  of  that  evidence  was  very  slight;  ana  the 

granting  of  the  writ  without  notice  to  the  company  and  its  execution 
y  a  civil  ofiicer  supported  by  the  army  and  navy  has,  at  least,  the 
appearance  of  oppression  and  a  perversion  of  justice. 

(e)  As  early  as  June  14,  1887,  the  Government  notified  Hamilton, 
then  manager  of  the  Bermudez  Company,  that  the  consideration  for 
the  obligation  to  canalize  the  Guarapiclie  River,  viz,  the  exclusive 
right  of  navigation,  would  not  be  allowed.  This  amounted  to  a  repu- 
diation of  the  second  additional  article  and  relieved  the  company 
from  any  further  obligation  thereimder. 

3.  The  assessment  of  damages  against  the  Bermudez  Company  for 
the  breach  of  the  Hamilton  contract  was  made  without  the  company 
having  a  hearing  and  without  any  sufficient  evidence  of  the  existence 
of  the  facts  upon  which  the  assessment  is  based. 

4.  The  land  title  of  the  Bermudez  Company  gives  it  the  fee  to  the 
lands  described  for  which  it  actually  paid  a  money  consideration  to 
the  Government.  The  mining  title  was  acquired  under  the  mining 
laws  of  the  coimtry  and  vested  in  the  company  the  exclusive  posses- 
3ion  and  right  of  operation  for  a  term  of  ninety-nine  years.  These 
titles,  as  before  stated,  were  ignored  in  the  sequestration  proceeding, 
and  the  continued  possession  of  the  property  oy  the  Government  is 
in  contravention  thereof. 

5.  Many  charges  and  coimtercharges  of  combination  and  con- 
spiracy, fraud,  and  corruption  have  been  made  by  both  sides  to  the 
controversy.  It  would  be  an  endless,  and,  I  believe,  a  fruitless  task 
to  investigate  and  analyze  these  conflicting  charges  and  to  sift  the 
truth  therefrom.  In  my  investigation  I  disregarded  them  and  con- 
fined myself  to  a  study  of  the  records.  The  result  of  that  study  is 
given  in  the  foregoing  pages,  without  preference  for  or  prejudice 
against  either  side. 

Respectfully  submitted. 

William  J.  Calhoun, 

Special  Commissioner, 
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WiUiam  J.  CaVioun  to  the  Secretary  of  State. 
(Filed  under  data  of  November  22, 1906.) 

Dear  Sib:  By  way  of  supplenieiit  to  my  report  on  the  case  of  the 
New  York  and  Bermudez  Company,  I  beg  to  say: 

The  United  States  and  Venezuela  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  also  has  a  controvereey 
with  the  Government  of  Venezuela  involving  certain  asphalt  inter- 
ests other  than  those  of  the  New  York  and  Bermudez  Company. 

I  made  no  examination  of  the  record  in  this  case.  It  was  my 
understanding  when  1  went  to  Venezuela  that  the  complaint  of  this 
company  haa  not  been  the  subject  of  any  diplomatic  correspondence 
between  this  Govemmeiit  and  that  of  Venezuela.  And  when  in 
Caracas  1  was  unofTicially  informed  that  there  was  no  prejudice  on 
the  part  of  the  Government  of  Venezuela  against  this  companjf ,  and 
there  was  no  objection  on  the  part  of  that  Government  to  making  the 
companr's  claims  the  i^ubject  of  diplomatic  negotiation  with  a  view 
of  arriving  at  a  fair  adjustment. 

The  record  is  comparatively  short.  All  the  facts  are  evidenced 
by  documents  recited  in  the  company's  several  petitions  on  file. 

On  June  18,  1900.  a  definite  title  was  granted  under  the  mining 
laws  of  the  country  to  one  Dr.  Pedro  Guzman  for  an  asphalt  mine 
located  about  70  miles  west  of  Maracaibo. 

One  Georee  W.  Critclifield,  of  New  York  City,  formerly  a  resident 
of  Chicago,  111.,  was  the  representative  of  the  company  who  investi- 
gated this  mine  and  entered  into  negotiations  for  its  purchase. 

The  asphalt  bed  consists  of  about  300  hectares,  or  about  90  acres, 
and  is  iocat«d  some  distance  in  the  interior,  in  what  was  then  a  wild 
and  trackless  wildemetM,  inhabited  only  by  wild  Indians.  To  reach 
the  mine  it  was  necessary  to  build  a  railroad  from  the  nver  Limon  to 
the  mine,  a  distance  of  a1>out  27  miles.  Tliis  river,  however,  was  not 
navigable  except  for  canoes,  because  of  the  many  obstructions 
therein.  It  empties  into  the  Laguna  de  Sinimacai,  the  latter  con- 
nected with  Lake  Maracaibo,  and  from  thence  there  is  an  open  water- 
way to  the  Caribbean  Sea.  In  order  to  ship  the  asphalt,  it  was  not 
only  necessary  to  build  the  railroad,  but  to  clear  the  channel  of  the 
nvera  and  make  them  navigable  for  vessels  of  considerable  tonnage, 
a  work  which  necessarily  involved  the  expenditure  of  large  sums  of 
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...   >ii  [>.•   -.'ivsi-ribod  by   tin-   ihi-n  existing  laws, 

■.     I.U!    11    ■■:rid  a  protection  u};uinst  a  possibiUty 

,..i  .iii>    \vo-u'  an  actuality,  viz.  excessive  taxa- 

;iLiton.>i'  entered  upim   ;i    -uecessful   operation, 

.  1...1    Fi  '.I'l-  I'oatract  he  iifvcr  would  have  accepted 

■,M:-,.i  .-.'   •..'  coiumenci-  wurk  within  fix  months 

■,     .11  ■■{>:'.   Awi  to  linish  the  -imie  within  one  year 

,    ..  _iw.    '■''-<■   lontraet    to   the   Inited   States   and 

.  ,v      i;).;   'in-  latter  then  ciiiii|ilete'i   the  purchase 

.  ., ,    i:    .1  r.'-it   of  s_'.'>.(lini,   iiiu:   iironiinly  entered 

.,Li\;    •>  the  contract, 

,.;.-M'.i   ilie   Kivcr  Liiuon   ijy   ni.iMinir  up  rocks, 

■.■„,!(:;  :4  eaual  at  its  inoulli  more  than  half  a  mile 

.,'  siiiifiiiiu;  its  waterway-,  iinu  ijiakin<:  il  iiavi(;a- 

.,         The  coninaiiy  aU'.  ciinsinuted  the  railroad, 

-II   'he  bauK   of   the   Kiver  l.unon   it    built  a 

.I.. ...•».  ■^twuiill,  resiilcnee-;.  uni!  otHee  huildin<:s. 

>Ki.viien  anil  other  Imililitu:?,  and  there  estab- 

,i.iii'   lutudrod  inhalntiint-.  wh<i,  for  the  most 

^■.,.»        V-  a  result  of  the  eiiicnirisc  it  is  said  that 

!...»'i'.-  wilderness  was  ihii-mm)  up  to  «ettlenu'nt; 
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clearings  were  mode,  farms  were  located,  schools  were  established, 
and  churches  buUt.  At  the  mine  another  village  and  settlement 
was  made,  and  farms  were  opened  up  in  that  neighborhood.  In 
making  these  improvements  the  company  is  said  to  nave  expended 
more  than  »600,000  in  cash. 

The  company  commenced  the  operation  of  its  mine,  its  rsihx)ad, 
and  its  remierv;  it  apparently  conformed  to  its  contract  in  every 
particular,  paid  its  taxes  regularly,  and  obeyed  the  laws  of  the  coun- 
trj-  as  became  a  good  citizen.  The  taxes,  howeverj  were  not  much 
more  than  nominal.  Under  the  Code  of  Mines  existmg  in  1901  a  tax 
of  half  a  bolivar  (10  cents)  was  levied  on  every  hectare  in  all  mining 
concessions;  gold,  silver,  and  platinum  mines  paid  an  additions 
tax  on  the  crude  product,  but  mines  of  copper,  coal,  asphalt,  etc., 
were  only  required  to  pay  the  tax  per  hectare  above  speciHed,  which 
amounted  to  only  an  annual  tax  on  this  mine  of  (30.  In  addition, 
the  company  paid  the  usual  stamp  taxes  on  all  contracts,  receipts, 
and  other  written  documents  as  required  by  general  law. 

On  January  23,  1904,  a  new  Code  of  Mines  was  enacted  by  Con- 
eress.  By  this  law  the  tax  l&vied  on  asphalt  mines  was  raised  from 
naif  a  bolivar  per  hectare  to  2  bolivars  (40  cents),  and  in  addition 
thereto,  if  the  mine  is  in  operation^  a  further  tax  of  3  per  cent  on 
the  gross  product  of  the  mine  is  levied.     * 

On  June  21,  1904,  the  President  promulgated  an  Executive  decree 
r^ulating  the  acquisition  and  operation  of  mines,  and  supplemental 
in  character  to  the  code  of  January  23,  1904.  By  this  decree  a  still 
further  tax  of  SO  cents  per  ton  was  imposed  upon  all  asphalt  exported. 

As  a  result  of  this  change  in  the  rate  of  taxation  the  authorities 
demanded  of  the  company  the  following  taxes:  On  the  mine,  300 
hectares  at  the  rate  of  40  cents  per  hectare,  $120  per  annum.  On 
the  asphalt,  valued  at  the  rate  of  $20  per  ton,  whicn  is  said  to  he  a 
gross  overvaluation,  a  tax  of  3  bolivars  per  ton,  or  60  cents,  was 
assessed.  In  addition  thereto,  under  the  Executive  decree  last 
named,  a  further  tax  of  80  cents  on  every  ton  of  asphalt  exported 
was  hnposed,  making  a  total  direct  tax  of  SI. 40  per  ton  on  all  the 
proiluct  of  the  company,  all  of  which  was  exported  to  the  United 
States. 

The  contract  also  provided  that  certain  material  necessary  for  (ise 
in  the  operation  of  the  mine  and  in  the  shipment  of  its  proiluct  should 
be  imported  free  of  duty,  but  after  the  enforcement  of  the  aforesaid 
offensive  tax  laws  the  Government  also  levied  import  duties  on 
shipments  of  bags  and  machinery  for  use  in  shipping  asphalt  and  in 
rehiring  plant  and  railroad. 

The  company  contends  that  this  increased  taxation  and  the  levy 
of  import  duties,  etc.,  are  not  only  in  violation  of  the  express  terms 
of  the  contract,  but  are  so  burdensome  on  the  industry  as  to  have  pro- 
hibitory effect.  As  the  result  thereof,  the  entire  operation,  including 
mine  and  railroad,  has  been  long  since  abandoned,  and  the  railroad, 
refinery,  buildings,  and  the  entire  plant  are  not  only  idle,  but  are. 
going  to  ruin  and  threaten  to  become  an  entire  loss. 

The  only  sugceation  of  an  excuse  for  this  violation  of  the  contract 
of  which  1  have  neard  is  in  the  alleged  fact  that  the  National  Congress 
refu.sed  to  ratify  or  confirm  the  contract,  and  therefore  it  never 
became  effective  as  a  legal  obligation.  In  reply,  the  company  calls 
attention  to  the  fact  that  although  General  (-astTo^was  not  the  con- 
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stitutioDal  President  when  the  contract  waa  entered  into,  yet  At  the 
next  gucoeediug  session  of  Congress  a  report  was  made  thereto  hf 
the  ministers  of  the  different  departments  of  the  various  poUticid  and 
administratiye  acts  of  the  provisional  president,  which  included  this 
coDtrect,  and  Congress  adopted  a  general  resolution  approving  all  Uie 
acts  of  the  "Citizen  General  Cipri&no  Castro  during  the  period  in 
which  he  has  exercised  the  provisional  presidency  or  the  Bepublic," 
and  this,  it  is  claimed,  amounts  to  such  an  approval  of  the  contract 
in  question  as  meets  the  requirements  of  the  constitution. 

On  the  other  hand,  it  is  asserted  that  such  a  general  resolution  was 
not  effective  for  the  purpose  indicated:  that  the  constitution  requires 
that  all  legislative  enactments  be  made  by  separate  bills,  and  before 
the  same  Secome  a  law  they  must  be  read  and  voted  on  tnree  several 
times  in  each  branch  of  Congress,  etc.  It  is  also  stated  that  in  April, 
1902,  a  bill  was  introduced  mto  the  lower  House  approving  the  con- 
txact,  and  was  regularly  read  and  passed,  hut  for  some  reason  it 
failed  to  pass  the  Senate;  that  subsequently,  in  July,  1905,  the  Senate 
voted  on  the  proposition  and  rejected  it.  This  legislative  action,  in 
each  instance,  the  company  claims,  was  bEul  without  its  knowledge, 
suggestion,  or  initiation;  that  it  was  taken  long  after  the  contract  was 
entered  into,  especiallv  the  last  vote  in  the  Senate;  and  after  the  com- 
pany had,  in  good  faitli  and  in  full  reliance  upon  the  honor  and  fidelity 
of  President  Castro,  gone  ahead  and  made  its  laree  expenditure  of 
money  and  inaugurated  a  business  enterprise  which  has  contributed 
so  largely  to  the  development  of  the  country  and  the  prosperity  of  the 
hundreds  of  people  whom  it  employed. 

There  are  involved  in  this  controversy  some  serious  questions  of  con- 
stitutional law.  It  is  a  thankless  task  to  attempt  lo  analyze  or  decide 
such  questions  in  a  country  where  there  is  no  continuous  and  orderiy 
administration  of  public  aifairs,  where  con!>titiitions  are  so  frequently 
changed  or  amended  and  so  often  suspended  or  abrogated.  It  is  not 
my  purpose  to  discuss  or  pass  upon  these  questions.  The  facts  are 
stated  in  the  company's  petition,  and  the  legal  points  are  ably  dis- 
cussed in  its  brief,  filed  in  the  Department. 

There  is,  however,  one  phase  of  the  case  to  which  I  beg  to  call  your 
attention.  In  Venezuela  I  heard  this  company  spoken  of  in  the 
highest  terms.  There  is  no  scandal  and  no  cnarge  of  bad  faith 
attached  to  its  record.  It  is  an  instance  where  a  concession  was 
accepted  in  good  faith  and  its  obligations  fully  performed.  The  con- 
tract required  that  the  work  contemplated  should  be  commenced 
within  six  months  and  completed  nHtiiin  a  year.  The  undertaking 
was  one  of  such  magnitude  that  no  time  could  be  lost;  the  work  was 
promptly  entered  upon  and  completed.  The  company  reUed  upon 
the  fact  that  the  power  of  the  national  executive  extended  over  and 
dominated  every  department  of  government,  including  both  legislative 
and  judicial,  and  it  confidently  expected  the  protection  of  such 
executive  in  the  maintenance  of  its  contract  rights. 

The  story  told  of  the  construction  of  this  railroad  is  a  thrilling  one. 
It  was  built  through  forests^  swamps,  and  almost  impenetrable  jun- 
gles. Critclifield  and  liis  assistant,  David  Flemming,  spent  months  in 
these  swamps  and  jungles,  fighting  against  malarial  fevers,  snaJces, 
wild  Indians,  aud  overcoming  almost  insuperable  difficulties  of  one 
kind  and  another.  It  is  a  story  of  American  courage,  indomitable 
will,  and  triumphant  success. 
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I  was  also  informed  upon  the  most  reliable  authority  that  the 
enterprise  proved  to  he  a  great  help  to  the  section  of  country  in 
which  it  is  located.  The  company  employed  hundreds  of  poor  people. 
paid  them  eood  wages,  established  schools,  and  otherwise  contributed 
to  the  development  and  progress  of  the  country.  The  management 
kept  clear  of  politics;  and  uthough  revolutionary  forces  oft-times 
invaded  the  property,  the  management  refused  to  pay  tribute, 
furnish  supplies,  or  to  otherwise  contribute  thereto.  It  is  apparently 
one  instance,  at  least,  where  an  American  concessionaire  performed 
the  obligations  of  his  contract  in  eood  faith;  and  in  the  consideration 
of  ths  case  the  Department  may,  1  beheve,  rely  upon  that  fact. 

Respectfully  submitted. 

WnxuM  J.  Calhoun. 


DIPLOMATIC  CORRESPONDENCE 


DIPLOMATIC  COREESPONDENOE. 
The  Acting  Secretary  of  State  to  Charge  Russell, 

[Ttiegmn.] 

Department  of  State, 
Washington,  September  S6,  1900. 
It  is  represented  that  the  rights  of  the  New  York  and  Bermudez 
Company  are  likely  to  be  prejudiced  by  action  of  Venezuelan  Govern- 
ment. If  rifihts  of  other  citizens  of  the  United  States  will  not  be 
prejudiced  thereby,  you  may  use  good  offices  with  Venezuelan  Gov- 
ernment for  the  protection  of  rights  of  that  company.  Department 
does  not  desire,  however,  to  interfere  in  any  controversy  between 
citizens  of  the  United  States. 

Hill,  AcHjig. 

Mr.  Russell  to  Secretary  of  State. 


Caracas,  September  28,  1900. 

(ileceived  9.25  a.  m.) 
A  abort  time  ago  New  York  parties  purchased  mines  which  New 
York   Bcrmudez   claims    comprised    in  its  concession.    Bermudea 
petitioned  Government  to  annul  titles. 

Venezuelan  Government  sent  engineer  locate  both  titles  on  the 
ground.  The  result  was  favorabfe  Bermudez.  The  others  pro- 
tested, alleging  due  notice  not  given,  and  only  Bermudez  represented 
survey.     Government  have  sent  another  commission. 

RnSSBLL. 


Mr.  RusseU  to  Mr.  Hay. 

No.  505.]  Leoation  of  the  United  States, 

(kiracas,  September  S8,  1900. 

Sir:  I  have  received  your  cable  in  regard  to  the  New  York  and 
Bermudez  Company,  wluch  is  acknowledged  in  another  dispatch. 

There  is  at  present  a  very  bitter  controversy  going  on  between 
Mr.  A.  H.  Camer,  representative  of  the  New  York  and  Bermudex 
Company,  and  Mr.  Sullivan,  the  representative  of  some  New  Yorkers, 
who  a  short  time  ago  purchased  an  asphalt  mine  in  the  State  of  Ber- 
mudez called  "La  Felicidad."  Mr.  Camer  petitioned  the  Venezuelan 
Government .  to  annul  ^the  title  to  La  Felicidad,  claiming  that  said 
38588— S.  Doc.  413,  60-1 18  273 
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mine  wtu^  •■  r.prlse^:  -a-::!!!!  :he  New  York  and  Bermudez  Com- 
p&TiV^  pr«.c-^rv.  Mr.  S-^liiT&n  ciAims  that,  accordiii^  to  plans  and 
dcK-un:er.:T  -r.  r.>  in  the  mini-try  of  fomento.  Fdicidad  is  outside  of 
Mr.  r&mer"^  pr-r-rrT.  Ri-th  >i  ies  bavins  appealed  to  the  Govern- 
ment, the  rrinLster  -f  f-'ment'i'/'in  order  to  get  at  the  true  situation,' 
sent  &n  erizinfrf-r  t.>  the  i?p->i  to  legate  l:»«>ih  properties  on  the  ground. 
The  rerwjn  of  th»^  engineer  was  faroraWe  to  the  Bermudez  Company. 
&Ir.  .S'jilivttii  proteste«i  alleging  thai.  a>  the  resolution  stated  that  t&e 
en^neer  wa.^-  to  avail  hin'^elf  of  all  p^nssihle  data  from  both  parties, 
he  'lid  not  have  «i'je  notice,  and  that  ••nly  the  Bermudez  Company's 
repre^ntative  wa.s  on  the  £T»>und  when  the  survey  was  made. 
Another  conimission  has  lieen  sent  in  accordance  with  a  second 
decree,  and  this  commission  is  composed  of  three  engineers,  one  each 
named  by  the  contendincr  parties  and  a  third  namea  by  the  Govern- 
ment, and  the  report  of  this  commission.  I  suppose,  wilf  be  final  as  to 
the  location  of  Felicidad. 

The  New  York  and  Bermudez  Company  is  operating  at  present  in 
Venezuela  under  what  Ls  calletl  the  "Hamilton  concession  of  1S84/' 
purchased  by  it.  and  the  Camer  concession  for  lands  and  mines  in 
18S7  and  1S>S. 

The  Hamilton  concession  was  a  general  concession,  granted  for 
exploiting  the  natural  products  of  the  State  of  Bermudez.  and  one 
clause  irives  the  ri^ht  to  exploit  asphalt  and  forbids  the  Government 
from  grantinj:  a  like  concesc?ion  to  anyone  else  during  the  period  for 
which  the  privileire  was  given,  twenty-five  years. 

In  IN^T  and  I^^n  Mr.  Carner.  as  representative  of  the  Bermudez 
Company.  «iliiained  a  definite  title  by  purchase  to  the  tract  of  asphalt 
propiTty  which  is  at  present  being  worked,  and  it  is  this  title  which 
It  is  allegeii  is  being  infringed  upon  by  the  owners  of  La  Felicidad,  a 
mine  for  which,  in  1m»7,  the  Government  granted  to  some  Venezuelans 
a  definite  title  in  »{^te  of  the  protests  of  the  New  York  and  Ber- 
mudez Company.  This  is  the  title  purchased  some  months  aeo 
from  the  Venezuelans  by  the  New  York  parties  represented  by  S&. 
Sullivan.  The  title  granted  in  1S07  has  never  been  annulled  aiid  has 
remained  in  the  Venezuelan  grantees  until  acquired  by  Mr.  Sullivan's 
syndicate  last  June. 

Nothing  has  ever  been  done  by  the  Government  in  response  to  the 
various  protests  of  Mr.  Carner  that  the  Felicidad  title  was  a  viola- 
tion of  his  rights  under  the  Hamilton  concession,  but  on  the  17th  of 
last  July  Mr.  CarncT  petitioned  the  Government  to  annul  the  Felicidad 
title,  not  on  the  ground  that  the  existence  of  said  title  was  a  violation 
of  th(»  Bermudez  Conipanv's  ri^rlits  under  the  concession  of  1884,  but 
that  it  was  comprised  witliin  tne  asphalt  property  purchased  by  him 
in  1888  and  for  which  a  definite  title  had  been  granted.  The  result 
of  this  petition  was  that  on  the  23d  of  last  July  the  Government 
decreed  to  send  the  engineer  I  have  before  mentioned  to  locate  both 
properties  on  the  ground.  The  report  of  this  engineer  was  objected 
to  by  the  Sullivan  side  for  the  alleged  reasons  as  before  stated,  and  the 
second  commission  is  now  on  the  ground  trying  to  locate  both  pur- 
chases. 

In  1898  the  ministry'  of  fomento  annulled  the  Hamilton  concession 
of  1884  for  alleged  nonfulfillment  of  contract.  This  case  was  taJcen 
to  the  supreme  court,  which  decided  that  the  Government  by  a  mere 
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resolution  of  its  ministry  could  not  annul  such  a.  concession  and  it 
was  restored  to  the  New  York  and  Bermudez  Company. 

It  would  seem  that  if  there  has  been  any  violation  of  the  rights  of 
the  Xew  York  and  Bermudez  Company  it  was  in  1897  when  a  definite 
title  was  granted  to  La  Felicidad;  that  title  has  been  allowed  to  stand 
ever  since,  and  only  a  few  months  ago,  with  due  notice  to  the  Govent- 
ment,  it  was  acquired  by  the  Sullivan  syndicate. 

In  this  present  controversy  I  have  declined  to  interfere  for  either 
side,  and  I  take  it,  from  your  cable  on  the  subject  that  I  am  to  pre- 
serve thb  attitude.    I,  however,  await  your  further  instructions. 
I  have  the  honor,  etc., 

William  W,  Russell. 


[Incl(MUTe.) 
NBW  YORK  AND  BBRHUD8Z  COHPAMT. 
(TnTulaUDU.) 

Demand  to  the  Govemment  of  Venezuela  for  protection  Marcli  31,  1900. 
Memo  for  the  prpsident  and  ministcrH  April  3,  1900. 

Petition  upholding  the  rights  of  tlie  company  Hgaiiist  certain  iDtrumoni,  April  26, 
1900. 

New  protest  relating  to  the  aame  matter,  May  11,  1900. 


11  Broadm;,  Nev  York.] 

Port  of  Spain, 
Trinidad,  B.  W.  I.  March  31.  1900. 
Citiien  Mmiiltr  of  Fomento: 

The  iindeisigned,  in  hia  cafmcitv  as  director  of  the  New  York  and  Bermudez  Com- 
pany, rending  in  Port  of  Spain  (British  iiland  of  Trinidad),  with  duo  respect  Kya 
M  follows: 

After  o 
which  In., 

of  Venezuela,  made  by  Mr.  Horatio  R.  Hamilton,  of  the  contract  entered  into  with 
the  National  Executive  of  the  Republic  under  date  of  September  16.  1883.  and 
approved  of  by  the  National  CongroeB  nn  the  (ith  of  Juno.  1884.  and  notwithstanding 
the  laiite  amount  of  capital  brought  into  Venosuela  and  the  lai^  amount  of  dutiea 
diat  the  company  has  paid  to  the  Government,  as  shown  by  the  atatistira  of  the  proper 
departmenta.  by  the  various  reports  made  upon  the  subject  and.  lastly,  also  by  judicial 
piiiofa  produced  in  court,  there  liaa  been  an  attempt  to  curtail  the  rights  of  the  said 
oompany  by  invading  the  territory  in  which  it  has  been  nuryinson  its  industry  with 
necial  benefit  to  the  country  on  account  of  the  heavy  capital  mvested.  On  behalf 
M  tha  company  which  I  represent.  I  have  appealed  to  the  Government  for  the  pro- 
tection necc^nry  to  insure  its  righls  and  have  also  gone  to  atrial  l)efore  the  iti^ 
fedefal  court,  when  the  National  Executive,  taken  by  surprise,  hod  iseued  a  resolutioa 
noder  date  of  4th  of  January.  1898.  annulling  the  contract  of  which  the  New  York 
and  Bermudes  Company  is  assienee.  and  the  rights  of  the  company  were  made  clear 
by  that  hi^  court,  in  the  luminous  sentence  rendered  on  the  23d  of  Au^st.  1898, 
1^  the  chamber  of  laat  and  only  instance  of  the  high  federal  court,  in  which  sentence 
the  readution  issued  by  the  National  Executive  was  declared  null  and  void,  in  a  wav 
that  admits  of  no  controversy,  on  account  of  Uie  legal  doctrines  on  which  it  is  liaseo; 
and.  conwqnently.  the  company  was  left  in  quiet  poeeession  of  its  rights,  as  a  result 
al  the  judicial  controversy,  so  that  it  wa«  clearly  established  that  the  legal  force  of 
the  contract  owned  by  the  New  York  and  Bennuoei  Company  admits  of  no  discusftion 
and  until  then  had  never  been  disputed,  the  company  having  carried  out  all  its  obli- 
gatjona  and  maintained  its  conceariona  in  a  permanent  state  of  industrial  activity, 
■a  ibe  Ifadooal  Goverament  knows  through  reports,  official  reeolutions,  and  statistica. 
It  was  also  shown  that  the  inteteeti  of  the  company  were  threatened  by  other  parties 
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interested  that,  not  considering  the  validity  of  the  titles  of  the  company,  dot  the 
prejudice  occasioned  to  Venezuela  and  to  other  capital  brought  into  the  country  for 
this  kind  of  enterprise  and  which  is  kept  in  fear  on  account  of  tne  troubles  it  ia  expoeed 
to,  obliged  the  company  to  fight  for  its  rights  before  the  courts  of  the  Republic  ud 
to  suspend  its  work  for  some  months,  with  great  loss  to  its  interests,  a  loss  that  wia 
not  then  taken  into  consideration,  the  rights  of  the  company  having  been  amply 
insured  by  the  sentence  of  the  high  court  of  the  Republic. 

To-day.  Citizen  Minister.  I  take  the  liberty  of  a^n  calling  your  attention  to  denounce 
the  fact  that  the  same  business  intrigues  are  again  brought  to  bear  upon  the  company 
which  I  represent,  since  Mr.  Sullivan,  accompanied  by  an  engineer,  has  presented 
himself  on  the  territor\-  of  tlie  property  of  the  company  making  explorations  and  saying 
that  he  was  sufhciently  authorized  to  that  eflfect.  and  with  the  purpose  certainly  « 
denouncing  tlie  mines  that  tlie  company  has  legally  acquired,  in  the  same  manneris 
formerly,  when  it  was  necerearv  to  bring  the  matter  before  the  high  federal  court,  since 
at  that  time  a  concession  had  ])een  granted  of  a  mine  called  **Felicidad,"  which  is  in 
reality  a  part  of  the  asphalt  lakes  which  the  company  has  been  and  is  still  exploiting, 
and  paying  punctually  tu  the  (iovemment  the  export  dues  mentioned  in  the  original 
contract.  AVith  the  exploration  made  by  Mr.  Sullivan,  already  referred  to,  the  same 
old  proceedings  are  again  initiated,  and  so  I  apply  to  the  Government,  through  your 
honorable  agency.  ]>egging  it.  in  the  name  of  tne  company  which  I  represent,  for  the 
necessary'  protection  for  our  rights  and  interests,  and  aenouncing  to  the  Government 
that,  by  the  same  system  formerly  used,  it  is  intended  to  cause  prejudice  to  the  com- 
pany, be  it  by  taking  awav  a  part  of  its  properties  or  by  obliging  it  to  stand  another 
lawsuit,  all  of  which  wouUl  mean  large  losses  to  the  company  and  want  of  stability  for 
the  capital  that  it  has  invested  in  Venezuela. 

In  view  of  tliis.  and  confident  of  the  spirit  of  justice  of  the  Supreme  Magistrate  of  the 
Republic.  1  beg  the  honorable  minister  to  take  the  necessary*  steps  so  that  the  authori- 
ties of  the  district  Benitez.  of  the  present  State  of  Cumana,  may  be  advised  of  the 
spoliation  whicli  tlireatens  the  company  wliich  I  represent. 

It  19  justice  that  I  beg  for.  in  Port  of  Spain.  British  Island  of  Trinidad,  on  the  Slst  of 
March,  1900. 

A.  H.  Carner.  Managing  Director. 


[Inclosure.] 

Citizen  Afinistir  of  Foimnto: 

I,  Andrews  J.  Vijras.  of  full  age  and  n^ciding  in  this  city,  on  behalf  of  Mr.  A.  Howard 
Carner,  director  of  tlio  Nortli  American  company,  ''New  York  and  Bemiudez  (."om- 
pany."  a.-?  shown  by  the  annexed  power  of  attorney  legally  conferred  and  of  which 
a  certilied  coi)y  uuiv  be  kept  in  this  oliice.  with  due  n^pect,  say  as  follows: 

I  re])roduee  in  all  their  jmrts  the  denuiuMations  and  petitions  that,  under  date  of 
Marili  'M  last,  the  said  director  of  the  New  York  and  Bornuidez  Company  addressed. 
through  your  lionorable  agency,  to  the  ex<*cutive  power,  begging  for  just  national 
protection  for  the  coneessions  and  right.s  that  the  Kepublic  has  guarant€^ed  to  the 
said  company,  and  by  virtue  of  wliicli  it  has  establishe<l  and  has  maintained  in  activity 
during  seventeen  years  the  industrial  enterprise  known  by  this  name. 

Such  concessions  and  rights,  establislu^l  oy  the  contra(*t  that  has  been  made  a  law 
of  the  KepuUic  ]»y  h-gislative  act  of  June  6,  1884,  and  which  have  been  confirmed, 
in  all  their  fon-e  and  vigor,  by  sentence  of  the  high  Feileral  court  under  date  of  August 
2'.\,  1898,  and  hav<'  been  further  stnMigthened  by  special  and  definite  title  of  property 
t^)  certain  asphalt  mines  in  the  district  of  Benitez,  State  of  Cumana,  issue<I  by  the 
National  Executive  on  the  7th  and  14th  of  December,  1888,  and  said  couct^spions 
an<l  rights  could  not  be  curtaileil  in  any  way,  unless  the  formal  declarations  made 
by  the  three  high  poweiv  of  the  Kepublic  were  ignoreil,  as  also  the  express  laws  that 
protect  private  property. 

The  eonipany,  on  its  part,  has  abidinl  by  the  conditions  it  had  agrewl  to  and  has 
nctver  failed  to  punctually  fulfill  them,  also  complying  with  all  tlie  obligations  it  has 
contract<Hl  towartl  the  National  (lovernnient,  be  it  in  respect  to  optional  concesvioDS 
of  the  original  contract  or  in  respect  to  its  special  tithes  to  mining  property  and  to 
waste  lands,  part  of  the  said  ct)ncessions.  This  is  easily  provetl  by  the  (Correspondence 
of  the  company  with  the  Government  during  its  long  life,  since  the  Government  is 
informed  day  by  day  of  all  the  busin<'ss  transactions  of  the  company,  and  the  Govern- 
ment issue's  orders  with  reference  to  these  transactions,  and  the  public  treasury  has 
receiv(Kl  important  amounts  derive<l  from  the  fulfillment  of  the  contract  and  ftim 
the  special  mining  concessions,  and  the  agent  that  the  company  has  in  Caracas  for- 
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vsanls  i-vcry  month  to  ihiiri  inini>try,  ;x>  also  lo  the  iniiii.stry  ol  llic  treasury,  a  ih-UxiU'd 
Htatt'imiit  relating  to  these  transactioiu^.  And  it  is  not  out  of  the  way  to  mention  that 
the  pn^reHsive  and  (rivilizing  resultd  obtaineil  througli  the  intelligent  efforts  and  the 
capital  invt»t*ted  by  the  company  in  the  region  that  is  its  center  of  operations  are 
evident;  th(»se  regions,  formerly  unknown,  uninhabited,  and  impenetrable  to  the  human* 
foot,  are  now  open  to  active  commerce  and  to  progress  by  means  of  steam  communi- 
cation and  the  canalization  of  the  Canos  Frances,  Guarapiche,  Guarapichito,  and 
Guanoco,  which  shortens  by  two  or  three  days  the  distance  from  the  interior  to  the 
sea,  and  with  the  drying  of  swampy  lands  of  vast  area,  now  converted  into  places 
suitable  for  agricultural  cultivation  and  for  the  planting  of  extensive  cocoa  estates, 
and,  lastly,  with  the  economical  impulse  given  oy  considerable  sums  of  money  cir- 
culating and  the  ^occupation  given  to  hundreds  of  people  in  the  works  of  the  vast 
enterprLHe. 

^  If,  then,  the  titles  and  concessions  of  the  company  are  not  to  be  contested  in  law  and 
right  and,  furthermore,  the  benefits  that  accrue  to  the  public  treasury  and  to  the  local 
population  by  reason  of  the  fulfillment  of  the  conditions  agreed  to  by  the  company  are 
clear,  it  is  only  just  that  the  National  Government  should  concur,  on  its  part,  to 
strengthen  the  laws  that  jguarantee  property  and  to  cause  the  assurances  tnat  the 
Republic  has  promised  it  in  the  observance  of  mutual  and  equitable  obligations. 

So  that  in  view  of  the  fact  that  there  have  been  addressed  to  the  ministry  under  your 
honorable  charge  by  third  parties  some  solicitations  and  petitions  for  tne  purpose  of 
obtaining  authorization  or  title  to  exploit  asphalt  mines  on  the  territory  of  the  former 
State  of  Bermudez,  a  concession  exclusively  reserved  to  the  New  York  and  Bermudez 
Company  by  the  concessions  and  titles  that  have  been  granted  to  it  by  the  high 
national  powers,  I  appeal  respectfully  to  you,  begging  you  to  obtain  from  the  Natiomd 
Executive  a  resolution  declaring,  in  equity  and  justice,  the  voidness  of  any  such  solici- 
tations or  petitions,  if  any  have  been  addressed  to  this  ministry  or  may  in  future  be  so 
addressed,  with  the  purpose  of  obtaining  authorizations  for  the  exploitation  of  asphalt 
in^the  territory  of  the  former  State  of  Bermudez,  and  to  also  declare  null  and  void  such 
petitions  as  may  have  l)een  granted  or  may  in  future  be  granted,  as  they  would  be  in 
opposition  with  the  exclusive  rights  of  exploitation  owncS  by  the  New  York  and  Ber- 
mudez Company,  by  virtue  of  the  contract  of  which  it  is  concessionnaire  and  of  the 
titles  of  property  issued  by  the  National  Executive  on  the  7th  and  14th  of  December. 
1888. 

Another  petition:  I  beg  respectfully  the  Citizen  Minister  to  advise,  in  the  same 
manner  and  to  the  same  effect,  the  superior  authorities  of  the  respective  States,  so  that 
they  may  d(»cide  what  is  right. 

It  is  justice  that  1  appeal  for,  in  Caracas,  April  26,  1900. 

Andres  J.  Vioas. 


[Inclosiire.] 
Citizen  MinisUr  of  Fomento: 

I,  Andres  J.  Vigas,  of  full  age  and  residing  in  Caracas,  in  the  name  and  on  behalf 
of  Mr.  A.  U.  Camer.  director  of  the  North  American  company  '*New  York  and  Ber- 
mudez Company,"  have  the  honor  to  address  mys(^lf  to  you,  with  all  due  respect, 
and  say  as  follows: 

On  the  26th  of  April  ultimo  I  addressed  to  this  ministry  a  petition  in  which  I 
reproduce  the  denunciations  and  petitions  made  to  the  same  ministry  on  the  Slst 
of  March  of  the  same  year  by  the  said  director  of  the  New  York  and  Bermudez  Com- 
pany, and  I  appeal  to  the  supreme  government  begging  it  to  take  the  necessarv  steps 
lor  the  protection  and  guarantee  of  the  iGgaX  rignts,  titles,  and  concessions  legally 
acquirea  in  Venezuela  by  the  said  company,  and  which  rights,  titles,  and  concessions 
need  the  positive  protection  of  the  National  Executive,  on  account  of  certain  facts 
which  the  same  company  has  already  brought  to  the  notice,  once  and  again,  of  the 
proper  Government  of  Venezuela. 

I  reproduce  in  all  and  each  of  their  parts  the  former  explanations  and  petitions  of 
the  company,  and  sc^hat  thev  may  act  with  full  legal  force,  1  have  the  honor  to  trans- 
mit to  this  ministry  the  following  protest  and  opposition  addressed  lately  by  the 
director  of  the  New  York  and  Bermudez  Company  to  the  superior  civil  authority 
of  the  district  of  Bcnitez,  State  of  Cumana,  where  are  situated  the  mining  pn)perties 
of  the  company  and  center  of  tiie  industrial  exploitation  tliat  it  carries  on  since 
seventeen  years,  by  virtue  of  its  legal  concessions: 

"El  Pilar  (via  Carupano): 
*'CUizm  Civil  Chief  of  the  Diitnct  of  BcniUz. 

"I,  the  undersigned,  American  citizen,  director  of  the  New  York  and  Bermudes 
Company,  say  as  follows:  With  regard  to  the  denunciation  of  an  asphalt  mine  said 
to  have  been  discovered  by  Mr.  Sullivan  and  the  citizens  Eduardo  Capechi,  Julio 
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^BowTi  inti  :zi  -r-^^  .4  ~ixe  ine^  'hax  I  paum,  jb  ^fiiccBDr  of  the  eiHBpaiiy.  il  ■ 
evidenr  'hxi  ^mia  -"int*  j  -rinared  »  Tuning  IftiidB  ^if  oar  pimwHf .  Titnmrtj  in  te 
puTsd  *r:iion.  '  ^T!ag»  <i  'itunqiiFsu  «  '±e  sctioB  Cimiaim  of  the  Scue  of  Bcr- 
mndes:  Mid  ixies'  ^leatxijii  in  -"szeiaanm.  of  land  of  4.JQt  hecnra.  die  MoiKe  of 
whidi  j^  JHjfuit  iicT  -iie  3iic<t  pare  vhich.  wae  .aanmi  u>  the  Sew  Toik  md  Bcr- 
nmdez  ''omumny  ly  "^e  NdDonai  *'TPC!nivg  «m  die  7th  4f  December.  1888,  m 
iccatdance  -srtii  'iie  -nining  !av  ?!  May  30.  1:^7.  and  wiih  tbe  deciee  dvt  ranihls 
the  "ozne.  .sce-i  irnier  iate  i  >«i  ^i  Aneost  yimme  year,  in  frrr  if  rhir  rimr  Fcridi 
che  DTowrrr  'wnei  by  -iie  "'?<inpan7  >vpr  "liue  «id  mining  i  leuiiiiiiei.  ix  ako  own 
lenily  xnd  jl  .-^mnnniry  -mh  'iie  jprmaiinp*  prescribed  by  die  lanr  of  June  2,  ISffi, 
tbe  iinmn;on  ind  prrmTy  t  1  T^uare  leagae  jnd  50  centeBDnafe  at  wte  lasdi  wbich 
anm  'ihe  7uz±ic«  ji  uie  iir.reeaiii  jcFpiuit  oiine.  B«}di  docmneatB  aie  lensteied  in 
die  lower  .nagtAr-  ?i&c«  yi  'he  iisnzcz  jt  Benitez  in  EI  Nar.  on  die  Lldi  of  Decembcf , 
ISW.  intier  sumiHis  ■$!  icii  S^  <i  b«Mk  I  •.■miespondimr  n>  die  loanb  quarter  of  flame 
year,  m  fbiius  I«li>.  Itn.  md  !<>:!  ind  back,  -jver  wiiicb  die  legal  stamps  baTe  been 
obiiteraseii.  In  vrew  yi  ■iu<.  md  in  .-jnioEnity  widi  artide  45.  tttle  4,  of  d&e  Mining 
Code  in  5DTre.  I  :Vr3Liily  nil  t^qt  inendon  ind  I  pnceBC  once  and  ae  many  timm 
90  mav  b«  3ec«»Barr  iirin^t  in?  jc^-s  if  diat  'X  anrr  <xber  amhueifcy  that  mar  affect 
or  injure  die  v^nabie  Jiwrens  :i  die  XiTRh  .tniencan  comnany  of  which  I  am  director, 
and  vliich  ire  placed  'inder  die  ppitection  ind  laiegnara  of  die  laws  in  fdnre  in  tbe 
Republic. 

*  It  if  *usFCc?  'hsLi  I  ippeal  ^.t  in  Goanooj.  April  25di.  1900. 

•*  A.  H.  CAMim,  Dtreetor." 

I  :(u  ie^'iare  n  for  die  purptse  oi  jusGce.  it  Caracae.  May  II.  1900. 

AsTDRsa  J.  VioAa. 


Ti<  ^*rtT^ta^y  or  State  to  Chrrgi  Russell. 

1>EPABTMI1>T  OF  StATE, 

Washin<it4>n,  October  £,  1900. 

Do  aU  y».^u  oaji  ft>r  the  protection  of  rights  of  New  York  and  Ber- 
mudez  A^phdlt  Company,  with  due  regard  for  rights  of  other  Ameri- 
cans^. 

Hat. 


Tit  Srcrttary  of  Statt  to  Charge  RusselL 

Department  of  State, 

Washington,  October  IS,  1900. 

I  am  informed  that  two  previous  communications  directing  you  to 
ask  Venezuelan  Government  to  protect  rights  of  New  York  and  Ber- 
mudez  Asphalt  Company  haVe  been  ineffective.  See  President 
Castro  immediatelv  and  notify  him  that  this  Government  will  regard 
with  the  greatest  concern  any  assault  upon  the  just  property  rights 
of  the  New  York  and  Bemiudez  Companv.     Answer. 

Hat. 


Mr.  Russell  to  Secretary  of  State. 

ITelegram.] 

Caracas,  October  17,  1900. 

(Received  1.50  p.  m.) 

Last  cable  instructions  in  regard  to  New  York  and  Bermudez  Com- 
pany have  been  carried  out. 

RUSSEIX. 
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Mr.  RwiaM  to  Mr.  Hay. 

No.  513.)  Legation  or  ths  United  Statbs, 

GmuMS,  October  SO,  1900. 
Sib:  I  have  the  honor  to  inform  you  that  in  accordance  with  your 
last  cable  instnictiona  I  addressed  a  note  to  the  Venezuelan  Gov- 
ernment in  regard  to  the  rights  of  the  New  York  and  Bermudei 
Company  in  Venezuela.  I  herewith  inclose  a  copy  of  my  note  with 
a  copy  and  translation  thereto.  The  reply  from  the  foreign  office 
came  very  late  to-night  and  I  have  not  yet  answered. 


i  have,  etc., 


WiLLIAU    W.    RUSSEU.. 


UinuUr  RiuitU  to  MinUler  of  Foreign  Affain. 

Lboation  or  TUB  Unitbd  Statu, 

CaraeoM.  October  17,  1900. 

Ua.  Uinutbb:  Referring  to  several  informal  conveiHitiona  I  have  had  with  your 
excellency  in  ^gaid  to  the  diepute  between  the  New  York  and  Bermudez  Aephalt 
Company  and  the  owners  of  a  mine  called  "La  Felicidad,"  I  now  have  the  honor  to 
inform  you  that  1  am  In  receipt  of  instructions  from  Washinfton  by  which  I  am  directed 
to  Tequeet  you  to  aay  to  Hia  Excellency  the  President  that  the  United  States  Gov- 
wnment  will  view  with  the  gravest  concern  any  assault  upon  the  rights  of  the  New 
York  and  Bermudez  Company  in  Venezuela. 

I  therefore  hope  that  vour  excellency  will  see  to  it  that  the  above-mentioned  com* 
P«ny  in  accordecl  the  fullest  justice. 

I  take,  etc.,  Wilu^m  W.  Rvmir.Lh. 

liinitter  of  Farei^  Afoirt  to  Mr,  Rvuell. 

(Traniilatlon.] 

Unitbd  States  of  Venbzuei.a, 
HiNiSTRy  OP  Fob  BIO  H  Appaibb, 

Caracas.  Oetobrr  tO,  1900. 
Sib:  I  have  to  inform  you  that  this  mominK  I  informed  the  Supreme  Chief  of  th« 
Bepublic  of  the  content*  ol  your  note  ol  the  17tli  instant  in  regard  to  the  dispute  which 
^>pea^s  to  exist  between  the  "New  York  andBermudezCompany"and  tbeowneiaofa 
nine  called  "La  Felicidad."  Yuu  refer  in  terms,  which  can  be  viewed  by  this  Gov* 
smment  in  any  other  than  a  plesaant  sense,  to  the  grave  concern  with  which  the 
TJnited  Slates  will  view  any  BHsault  upon  the  rights  of  tne  Grst-mentioned  company. 

The  nature  of  the  afiair.  which  is  absolutely  one  (or  the  courts  to  settle,  increases  ths 
Mrprise  with  which  your  communication  is  viewed. 

In  accordance  with  instructions  from  the  Supreme  Chief  I  have  to  inform  you  that 
io  such  a  case  the  executive  power  would  do  nothing  except  in  conformity  to  the  law. 
ICereover.  in  the  administration  of  justice  in  Venezuela  our  courts  are  as  pure  as  those 
of  any  other  enlightened  and  civilized  country. 

Accept,  etc.,  Eduabdo  Blanco. 

The  Secretary  of  State  to  Chargi  Rvseell. 


Dbpabtment  of  State, 
WaaUitgttm,  Odoher  £9,  1900. 
C.  M.  Warner,  of  Syracuse,  N.  Y.,  recommended  by  Mr.  Driscoll, 
Uember  of  Congress,  represents  to  ua  that  he  is  the  owner  of  asphalt 
mining  property,  Venezuela,  and  that  there  is  a  question  at  issuc^as 
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to  property  rights  between  him  and  the  Bermudez  Asphalt  Company. 
He  is  informed  that  you  ate  using  your  influence  in  behalf  of  the  B^ 
mudez  Asphalt  Company  against  mm.  He  requests  that  this  Depart- 
ment instruct  you  not  to  use  the  influence  of  the  legation  in  f  ayor  of 
his  opponents  in  the  controversy.  This  Department  assimies  that  you 
are  acting  with  perfect  fairness  as  between  all  American  citizens 
having  interests  m  Venezuela  and  reiterates  your  former  instructions 
to  that  effect. 


Mr.  Russell  to  Mr,  Hay. 

No.  517.]  Legation  of  the  United  States, 

Caracas,  November  4, 1900. 

Sir:  Referring  to  your  cable  of  October  30,  1900,  in  regard  to  the 
statements  of  Mr.  C.  M.  Warner  as  to  the  action  of  this  legation  in 
the  controversv  between  him  and  the  New  York  and  Bermudez 
Asphalt  Company,  I  have  the  honor  to  state  that  in  this  matter  I 
have  acted  m  strict  accordance  with  the  instructions  from  the 
Department. 

Upon  receipt  of  the  last  cable  I  directed  an  oflicial  note  to  the 
foreign  office,  a  cony  of  which  with  the  reply  thereto  was  forwarded 
in  my  No.  513  of  October  20,  1900. 
I  have  the  honor,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Secretary  of  State.. 

[Telegram.] 

Caracas,  November  14,  1900. 

(Received  12.30  p.  m.) 

Opponents  New  York  Bermudez  Asphalt  Company  have  in  their 
possession  a  copy  of  letter  from  you  informing  them  I  have  been 
instructed  to  act  fairly  as  between  American  citizens.  I  assume 
cable  instnictions  Octo])er  13  will  not  be  changed  by  cable  Octo- 
ber 29. 

Russell. 


The  Secretary  of  State  to  ChargS  Russell, 

[Tel^ram.] 

Department  op  State, 
Washington,  November  17,  1900. 

F  Referring  telegrams  13th  and  29th  ultimo,  all  just  property  rights 
of  American  corporations  or  of  individual  American  citizens  in 
Venezuela  should  be  protected  as  against  any  adverse  or  discrimi- 
native action  of  the  Government  of  Venezuela;  but  as  to  conflicts 
between  rival  American  ownerships,  whether  the  propertj[  is  owned 
by  American  corporations  or  American  citizens  in  tneir  individual 
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right,  you  must  show  perfect  fairness,  seeing,  if  need  be,  that  oppor- 
tunity is  given  to  establish  legitimate  nghts  before  appropnate 
tribunal,  if  such  tribunal  is  afforded,  to  determine  conflictmg  claims 
of  title. 

Hay. 


Mr.  Loomis  to  Mr.  Hay. 

[Confidential.] 

No.  524.]  Legation  of  the  United  States, 

Caracas,  December  15,  1900, 

Sir:  I  have  the  honor  to  inclose  the  translation  of  a  decree  from 
the  Official  Gazette  of  December  13,  which  has  an  important  bearing 
upon  the  affairs  of  the  New  York  and  Bermudez  Asphalt  Company 
and  upon  the  interests  of  Messrs.  Warner,  Quinlan.  Sullivan,  and  other 
Amencan  citizens,  who,  with  certain  Venezuelans,  have  claimed 
titIes|to  the  property  of  the  New  York  and  Bermudez  Company  in 
Venezuela. 

The  property  in  dispute  is  the  asphalt  lake  situated  in  the  Benitez 
district  of  the  old  State  of  Bermudez,  which  has  been  in  the  posses- 
sion of  the  New  York  and  Bermudez  Companv,  an  American  cor- 
f>oration,  for  twelve  years,  and  upon  which  it  has  expended  a  very 
arge  amount  of  money  and  is  at  present  erecting  the  largest  asphalt- 
refuiing  plant  in  the  world. 

The  New  York  and  Bermudez  Asphalt  Company  some  twelve 
years  ago  bought  a  concession  which  had  been  regularly  and  legally 
ratified  oy  the  Venezuelan  Congress,  which  carried  with  it  the  exclu- 
sive right  to  mine  asphalt  in  the  State  of  Bermudez.  The  New  York 
and  Bermudez  Company  then  acquired  title  by  purchase  to  the  asphalt 
lake  now  in  question  and  to  the  adjacent  lands,  and  furthermore  it 
took  up  the  necessary  mining  claims  to  cover  the  property  under  the 
mining  code  then  m  force.  These  various  titles  were  regularly 
acauired  and  duly  registered  and  confirmed  according  to  law. 

In  1897  General  Crespo,  then  President  of  Venezuela,  had  a  pro- 
visional title  to  a  portion  of  the  lake  claimed  and  occupied  by  the 
Bermudez  Company  granted  to  certain  Venezuelan  speculators  who 
were  his  friends.  Crespo  who  was  deeply  personally  and  financially 
interested  in  the  matter,  set  aside  the  decree  of  Congress  ratifying  the 
concession  owned  by  the  New  York  and  Bermudez  Company.  The 
Company  took  the  matter  to  the  supreme  court,  which  aeciued  that 
the  Executive  had  no  right  to  annul  a  legislative  decree,  and  con- 
firmed the  company  in  its  property  and  rights.  The  court  was  asked 
to  annul  the  provisional  titles  that  had  been  given  to  portions  of  the 
New  York  and  Bermudez  Company's  lake,  but  stated  that  such  annul- 
ment was  an  Executive  function.  The  matter  slumbered  until  this 
year,  when  Messrs.  Sullivan,  Warner,  and  Quinlan  wore  brought  into 
It  by  the  Venezuelan  holders  of  the  provisional  titles.  The  conten- 
tion turns  upon  a  matter  of  fact  and  survey.  Two  commissions,  com- 
posed of  competent  engineers,  were  sent  out  by  the  Government 
.within  the  last  five  months  to  make  surveys  and  prepare  maps  show- 
ing the  territory  claimed  by  the  contending  parties.  Both  commis- 
sions seem  to  have  established  the  fact  that  the  contention  of  the 
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and  information.  It  seems  to  me  the  case  is  one  of  far-reaching 
importance,  for,  in  a  sense,  there  appears  to  be  involyed  in  it  the 
question:  Are  legitimately  conductea  American  enterprises  and  prop- 
^y  lawfully  acquired  by  Americans  to  be  disposed  of  to  suit  the  con^ 
venience  of  military  dictators  in  foreign  countries? 
I  have,  etc., 

Francis  B.  Loomis. 


Decree  of  General  CastrOy  daUd  December  10,  1900,  and  published  in  the  Gazette  Officiai 
of  the  United  State*  of  Venezuela,  No.  8105,  issued  on  Thursday,  ISth  of  December,  1900, 

United  States  op  Venezuela, 

Ministry  op  Encouragement, 
Department  op  Territorial  Wealth. 
Caracas,  December  10,  1900.    (90  and  42.) 
Resolved: 

On  the  17th  of  July  of  the  present  year  Mr.  A.  H.  Gamer,  as  director  of  the  New 
York  and  Bermudez  Companv,  presented  a  petition  to  this  ministry  praving  that  the 
definitive  title  of  ownership  of  an  asphalt  mine  called  "  Felicidad,"  wnich  was  granted 
by  the  National  Government  on  Xhe  30th  of  November,  1897,  shall  de  declared  void, 
and  also  objecting  that  the  definitive  title  be  granted  of  another  asphalt  mine  called 
''Venezuela/'  of  which  Meflsrs.  Julio  Fi^ero,  Eduardo  Capecchi,  and  Antonio  Vin- 
centelli  San  telle  had  obtained  the  provisional  title,  it  having  been  eranted  by  the 
provisional  president  of  the  State  of  Sucre.  Both  mines — **Felicidaa"  and  '*  Vene- 
zuela " — are  situated  to  the  southeast  of  the  village  of  Guariqueu  in  the  municipality 
Union  in  the  Bonitez  district  of  the  State  of  Sucre. 

The  New  York  and  Bermudez  Companv  allc^  as  the  basis  of  their  petition  that 
both  mines,  *'  Felicidad  "  and  *  'Venezuela,  are  situated  within  the  limits  of  the  mining 
concession  and  the  plot  of  lands,  of  which  it  is  the  owner,  under  titles  granted  the  7th 
and  14th  of  December,  1888,  and  that  the  contract  entered  into  by  the  National  Gov- 
ernment on  the  15th  of  September,  1883,  of  which  the  company  is  cessionary,  grants  to 
it  the  exclusive  right  to  exploit  the  asphalt  in  the  former  State  of  Bermudez.  To  clear 
up  the  matter,  the  Supreme  Chief  of  the  Republic,  through  this  ministry,  and  by 
resolution  dated  the  6th  of  September  last  past,  ordered  a  commission  composed  of  the 
engineers  named,  one  by  the  National  Government,  one  by  the  New  York  and  Ber- 
mudez Company,  and  the  other  by  the  representative  of  the  owners  of  the  mine 
"Felicidad,  to  repair  to  the  lands  in  dispute  and  to  make  plans  thereof.  This  com- 
miflsion  consisted  d  Drs.  Julio  Blanco,  Jesus  Muf^oz  Tebar,  and  Jerman  Jimenez.  The 
two  latter  have  each  presented  a  plan  of  the  entire  lands  in  dispute  and  their  topo- 
graphical correctness  is  certified  by  Dr.  Julio  Blanco.  In  virtue  thereof  and  consid- 
ering that  the  contract  entered  into  by  the  National  Government  with  Mr.  Horatio  R. 
Hamilton  on  the  15th  of  September,  1883,  does  not  grant  to  the  New  York  and  Ber- 
mudez Company  the  exclusive  right  to  exploit  the  asphalt  existing  in  the  former  State 
ol  Bermudez,  since  in  the  contract  of  which  this  com^Miny  is  cessionary  the  like  monop- 
oly is  not  stipulated  and  can  not  be  presumed,  but  must  be  clearly  and  precisely  ex- 
pressed, and  m  case  of  doubt  all  presumption  must  be  in  favor  of  liberty;  considering 
that  the  definitive  title  eranted  by  the  National  Government  on  the  7th'of  December, 
1888,  concedes  to  Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Bermudez  Company, 
the  ownership  of  a  mine  situated  at  20  kilometers  from  the  village  of  Guariquen,  at 
an  elevation  of  180  meters  above  the  level  of  the  sea;  that  the  title  granted  on  the  14th 
<rf  December,  1888,  grants  a  portion  of  lands  of  the  superficies  of  the  said  mining  con- 
cession, situated  also  at  20  Kilometers  from  the  village  of  Guariquen;  considering 
that,  according  to  the  plans  presented  by  the  commission  of  engineers,  the  asphalt  lake 
which  the  New  York  and  Bermudez  ( ompany  is  exploiting,  is  situated  at  10  to  12 
kilometers  from  the  village  of  Guariouen  and  at  an  elevation  of  4  or  5  meters  above  sea 
level,  that  is  to  say,  8  kilometers  aoove  the  plan  shown  by  the  title  deeds  of  their 
mining  concession;  considering  that  according  tothe  said  plan  the  mines  '*  P'elicidad  " 
and  **  Venezuela"  are  situated  at  less  tlian  1 1  kilometers  from  the  said  village  of  Guari- 

auen,  and  are  not  therefore  included  within  the  mining  concession  which  belongs  to 
le  New  York  and  Bermudez  Company,  according  to  the  title  deetls  produced  by  the 
aaid  company;  considering  that  even  if  the  situaticm  of  the  as|)hult  lake  which  the 
New  York  and  Bermudez  Company  is  exploiting  were  the  same  as  that  shown  in  their 
title  deeds,  it  could  not  oppose  tne  rights  of  third  parties,  because  in  its  deeds  no 
boundaries  are  given,  and  tnese  are  essential  to  determine  the  ownership  of  real  etate; 
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coDBideriDg  that  in  confcMinity  with  ckuae  18.  Xo.  15,  of  the  nstknal  oooflCitiitioii  of 
1881,  carresponding  to  chiuae  13,  Xo.  16.  of  the  coofldtutioii  now  in  force,  mines  are  the 
moperty  cd  the  States  of  the  union,  which  tranaler  the  adminiHtimtion  thereof  to  the 
Feaeral  Government  in  order  that  they  should  be  administefed  under  a  uniform 
system  of  exploitation .  in  accordance  with'  the  law  on  that  behalf,  and  that  oonaeqnently, 
monopoly  of  the  exploitation  of  asphalt  could  not  be  comprdieiided  in  the  said  con- 
tract witli  Mr.  Horatio  R.  Hamilton,  because  for  that  purpose  it  would  be  necessary 
that  the  law  in  force  at  that  date  ^ould  have  been  repealed;  and  considering  that  in 
the  proceedings  lodged  in  this  ministry  by  Messrs.  Julio  Fi^om,  Eduardo  Gipecchi, 
and  Antonio  Vincentelli  Santelli,  for  the  purpose  of  obtaining  the  final  adjudication 
of  an  asphalt  mine  called  "Venezuela, "  in  the  municipality  of  Union,  in  the  Benites 
district  of  the  State  of  Sucre,  it  appears  that  the  requirements  of  the  Mining  Code  now 
in  force  have  been  complied  with,  in  consideration  of  the  {Hopositions  above  set  forth, 
the  Supreme  Chief  of  tne  Republic, 
Resolves: 

1.  The  said  petition  of  the  New  York  and  Bermudez  Company,  dated  the  17th  of 
Julv  last  past,  praying  that  the  definitive  title  of  the  mine  ''Fehcidad"  be  declared 
null,  and  oppoeine  the  grant  of  the  definitive  title  of  the  mine  ^'Venezuela"  to  Messrs. 
Julio  Figuera,  Eduaido  Capecchi,  and  Antonio  Vincentelli  Santelli,  who  have  ob- 
tained the  provisional  title  thereto,  subject  to  the  provisions  of  law  in  that  b^udf,  is 
without  standing. 

2.  Messrs.  CM.  Warner  and  P.  R.  Quinlan  remain  entitled  to  the  full  en|ovment 
of  their  rights  as  ovmers  of  the  mine  *'Felicidad."  of  which  the  definitive  title  was 
granteil  by  the  National  Executive  on  the  30th  of  November,  1897. 

3.  Let  the  title  ot  ownership  be  granted  to  Messrs.  Julio  Figuera,  Eduardo  Capecchi, 
and  AnUmio  Vincentelli  Santelli  for  the  mine  called  "Venezuela,"  situated  in  the 
municipality  of  Union,  in  the  district  of  Benitez,  in  the  State  of  Sucre. 

Let  it  be  communicated  and  published. 
For  the  National  Executive: 

Ram6s  Ay.\la. 


The  Secretarij  of  St<iU  to  the  United  StaUs  Minuter,  Caracas. 

[Tdegrani.] 

Department  of  State, 
Washington,  December  18, 1900. 

It  has  been  reported  to  the  President  that  the  Venezuelan  Grov- 
eminent  has  attempted  to  confiscate  entu^e  property  of  New  York 
and  Bormudez  Company  and  to  nullify  and  cancel  its  vested  r^hts 
which  it  has  enjoyed  peacefully  for  over  thirteen  years,  on  the  faith 
of  which  large  sums  or  American  capital  have  been  invested.  This  is 
an  American  corporation,  owned  by  American  citizens.  Such  action, 
if  report  be  true,  would  be  regarded  by  tliLs  Government  with  grave 
concern.  Ask  immediately  for  suspension  of  such  action  if  intended 
until  the  cause  can  be  fully  investigated  and  report  fully  by  wire 
and  letter,  stating  facts  and  your  recommendation. 

Hay. 


Mr.  Loamis  to  Secretary  of  State. 

[Tftlegram.] 

Caracas,  December  20,  1900. 

(Received  11.20  p.  m.) 

Am  officially  informed  that  decree  dispossesses  New  York  Ber- 
mudoz  Company  of  property  in  question.  Have  asked  the  Vene- 
zuelan Government  as  a  matter  of  justice  to  restore  status  existing 
before  promulgation  of  its  decree  by  annulling  or  suspending  same. 
Answer  promised  by  Friday. 

LOOMIS. 
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Mr.  Loomis  to  Secretary  of  State, 

[Telegraxn.] 

Caracas,  December  21,  1900, 

(Received  3.45  p.  m.) 

Venezuelan  Government  formally  refuse  to  suspend  decree  and 
states  unofficially  New  York  Bermudez  Company  will  probably  lose 
remainder  unless  they  acquire  it  anew,  as  it  is  now  open  to  the  world. 
Decree  announced  illegal  by  eminent  lawyers;  also  violates  con- 
cessions.    Important  papers  will  reach  Washington  next  week. 

Loomis. 


Mr.  Loomis  to  Mr,  Hay. 

No.  527,  Confidential.] 

Legation  of  the  United  States, 

Caracas,  December  22,  1900, 

Sir:  Upon  receipt  of  vour  cablegram  of  the  18th  instant  in  refer- 
ence to  the  intentions  of  the  Venezuelan  Government  in  the  case  of 
the  New  York  and  Bermudez  Asphalt  Company,  I  went  within  an 
hour  after  it  reached  me,  on  the  morning  of  the  19th  instant,  to  see 
the  minister  of  foreign  affairs.     I  asked  him  to  kindly  give  me  a 

Specific  official  explanation  of  the  scope  and  effect  of  the  decree  of 
ecember  10  granting  titles  to  certain  large  portions  of  the  asphidt 
lake  as  against  the  New  York  and  Bermudez  Company,  which  has 
held  and  exploited  this  property  for  about  fourteen  years. 

The  minister  said  he  was  not  prepared  to  answer  this  question 
without  consulting  with  some  of  Ids  colleagues  and  with  General 
Castro.  He  asked  me  to  return  the  following  morning  at  10  o'clock 
for  my  answer,  which  I  did.  The  minister  then  stated  that  the  effect 
of  the  decree  (a  copy  of  which  I  inclose  for  convenience)  was  to  give 
title  and  immediate  possession  to  the  persons  named  in  the  decrea 
to  those  parts  of  the  New  York  and  Bermudez  Company's  property 
claimed  by  them.  ''Then,"  said  I, ''  this  decree,  in  effect,  deprives  the 
New  York  and  Bermudez  Company  of  a  large  portion  ot  its  most 
valuable  asphalt  property  without  a  hearing,  and  practically  nullifies 
its  concession,  wnicn  the  Supreme  Court  of  Venezuela  decided  in 
1898  could  not  be  done  by  an  executive  act?" 

"Well,"  said  the  minister,  after  much  hesitation,  ''the  decree 
gives  the  parties  named  in  it  possession  of  the  property  claimed  by 
them,  and  the  New  York  and  Bermudez  Company  can  appeal  to  the 
courts  if  they  are  not  satisfied.     That  course  is  always  open  to  them." 

"If  the  decree  has  the  effect  and  meaning  your  excellency  indi- 
cates," I  answered,  "then  I  must  ask  you,  under  instructions  from 
my  Government,  to  suspend  its  operation  until  the  case  can  be 
further  investigated;  and,  as  a  matter  of  justice,  it  would  seem  that 
the  situation  which  existed  prior  to  the  promulgation  of  this  decree 
should  be  restored  pending  such  investigation.  I  am  further  in- 
structed to  say  that  the  Government  of  the  United  States  will  learn 
with  deep  concern  of  any  unjust  attempt  through  irregular  means 
to  take  tne  property  of  the  New  York  and  Bermudez  Company  or  to 
nullify  its  vested  rights.     This  is  a  responsible  and  important  Ameri- 
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Vork  ;ir.':  B'-r:.'.'i  i'-z  O/r/.rrir.j  -  ti'.irs  w^re  all  v«y  drfectire.  He 
th^-r;  <'\'\(<  Mr.off>::i:iv  T  ■  -'^  -r  ■■  :r!<:r:'iiv'ii->:*>;tion  in  this  matter. 
I  v,>.:.?  -o  •'■!l  -',  A  \:.yfr. :.:'..''  •'.a*  y  ■:  sL  u-i  Lr.f>m  the  New  York 
fir.'l  \',t-r::.i'\iy.  0^::.p>i.'-;'  'r.>-*  the;."  ™i^:  ai.'cise'  the  land  that 
r'-::.>:::.  or  i»  -aI!!  ',*:  ^m^V^-zl  ^p  '«;."  ••'it^liers  ^m^ier  the  mining  code  J' 
I  ^:.i\:.V.<-*\  ?:.'•  rriir.:-^*-r  f'»r  :.:*  -•ijj'=-*t:->ri  an»i  '>t*?erved  that  since 
!:.#•  ^j«/::w-  -t'r\('<\  r.orir-.-  r«,  t;,*.  -.vrli  that  the  company  had  no 
ri/^tr.  ^-iTr.'-r  '.ri'^i^-r  irr  :ir!'-*  -ir  •.■i.n'.'-^'ri":!.  I  ha*!  been  informed  the 
Tt'u.iiiiAW'j  \tT'f]}f'r^y  liot.  'li-jM  -^-i  •■:'  loy  the  «ie«?ree  ha«i  been  "accused" 
hy  oiit-i/i#-r-  v^ithir:  a  ff w  f:M?.ijNi  ah^-r  the  pD.»mul:j»tion  of  that  docu- 
iri'Tit.  T'j  Jill  of  rnv  pl^ti-  for  r^'Fisiilerate  and  not  overhasty  dispo- 
-itir,i,  r,f  T}ii-  rh-/'  tf:f*  ri:ini.-t.er  made  answer  that  the  company  could 
M»/'k  nr'Irf--'T  in  thr*  rourt-  if  it  «"liM*e  >•»  to  do.  But  as  the  Govem- 
/n^'fit  hf;rol»it#-lv  rontroirr  thf*  O'Hirt-  and  mar  at  will  remove  or  im- 

Wr  m 

prirofi  \x  jiid^re.  it  would  s^fin  that  recourse  to  the  courts mi^t  not 
hf;  «ri  t'X\}0<\\t'}\\  rfpl'*tf*  with  satisfaction.  th«>u<rh  the  minister  assured 
rn^f  tlijit  thf  \'fTifziu-hiri  courts  in  the  matter  of  inte«Tity  and  ability 
rjo  not  -iiff'T  }>y  ^orrjfiari-on  with  any  others  in  the  civihzed  world. 

I  viTv  rniir:h  nfjrrel  that  tho  ohiicration  to  trv  to  rive  vou  an  ade- 
mijit^  iri'-i^rht  into  this  M*fminjr  attempt  to  despoil  the  New  York  and 
BrTJiHiclfz  T'ornpany  of  its  pitch  lake  compels  me  to  relate  some 
iinjil(rHS}int  t}iin<.'s.  From  the  moment  of  the  exchange  of  my  first 
worri  rm  t.h«*  -^uhjcTt  with  General  Castro  on  the  13th  instant,  down 
fo  \.\u\  |)rf'^fnt,  tirno,  it  has  been  veri'  evident  that  the  course  of  the 
f  fovf'rnrru'nt  had  lH>cn  taken  and  that  all  discussion  of  the  matter  on 
its  f)art  was  nothing  more  than  diplomatic  trifling.  The  consistently 
nnfricndly  attitude  of  the  Government  and  of  mdividual  ministers 
toward  Miii  New  York  and  Bermudez  Company  may,  of  course,  be  sus- 
r.«'f>tihle  of  njore  than  one  construction,  out  one  only  occius  to  me, 
find  it  is  not  necessary  that  I  shoidd  say  what  it  is.  The  CSovem- 
tne.nt.  arlniits  that  the  New^  York  and  Bermudez  Company  has  con- 
diicJful  its  l)usincss  in  V'enezucla  in  a  lawful  and  wholly  satisfactory 
inuiuier  and  that  no  cause  for  complaint  against  it  exists. 
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It  is  freely  charged  here  that  certain  officials  holding  far  from  hum- 
ble stations  have  a  large  pecuniary  interest  in  the  success  of  the  effort 
to  deprive  the  New  York  and  Bermudez  Company  of  the  major  por- 
tion of  its  asphalt  property.  It  is  often  asserted  that  an  impression 
obtains  in  certain  official  circles  that  the  asphalt  lake  in  question  is 
worth  millions  of  dollars  and  that  the  New  York  and  Bermudez  Com- 
pany will  gladly  pay  a  huge  price  to  get  it  back.  I  have  been  informed, 
upon  seemingly  good  authority,  that  an  officer  of  General  Castro's 
household  has  approached  a  representative  of  the  New  York  and 
Bermudez  Company  here  with  a  proposition  to  place  him  in  possession 
of  the  Venezuela  mine,  the  lai^r  of  the  two  described  in  tne  decree, 
for  $300,000  cash  and  a  royalty  of  $50,000  a  year.  I  do  not  affirm  any 
of  these  thingjs  of  my  own  knowledge  or  repeat  them  as  truth,  but 
refer  to  them  in  order  that  you  may  know  the  manner  in  which  many 
intelligent  and  disinterested  Venezuelans  account  for  the  attitude 
and  action  of  the  Government  in  this  affair.  I  should  also  observe 
that  the  minister  of  foreign  affairs  has  a  family  connection  with  the 
clever  attorney  who  is  leading  the  fight  against  the  New  York  and 
Bermudez  Company  and  who  has  a  very  large  contingent  interest  in 
the  result,  and  who  is  also  very  anti-American  in  his  opinions.  It  is 
possible  that  the  minister  may  unconsciously  have  been  influenced  or 
prejudiced  by  the  earnest  and  subtle  arguments  of  tliis  attorney  to 
whom  the  outcome  means  so  much. 

The  minister  of  foreign  affairs  and  General  Castro  as  well  have 
more  than  once  intimated  that  this  controversy  is  nothing  more 
than  a  fight  between  rival  Americans.  I  think  this  is  not  a  just  view 
of  the  matter.  The  largest  portion  of  the  New  York  and  Bermudez 
Company's  pitch  lake  is  given  by  the  decree  to  a  number  of  Vene- 
zuelans and  they  are,  according  to  the  decree,  its  owners.  The  title 
has  not  been,  1  am  informed,  transferred  to  any  other  person  or 
persons.  The  other  mine.  La  Felicidad,  is  own»d  by  Messrs.  Warner 
and  Quinlan,  both  American  citizens.  Ihey  ac(][uired  their  interest 
in  this  mine  about  June  last,  if  I  am  correctly  mformed,  and  were 

Eerfectly  aware  that  the  property  they  expected  to  claim  was  held 
y  the  New  York  and  Bermudez  Company  and  had  been  occupied 
by  them  for  many  years.  In  short,  they  knew  that  they  were  buying 
*'a  lawsuit"  as  the  saying  is,  and  that  the  enterprise  was  a  purely 

Tculative  one.  There  is  not  in  this  l^ation  a  document  or  paper 
any  sort  filed  for  or  by  Messrs.  Warner  and  Quinlan.  Neitner 
they  nor  their  agents  have  ever  had  any  conversation  with  me  on 
the  subject  in  question,  though  Mr.  Russell  was  twice  visited,  I 
believe,  by  their  agents.  If  there  was  any  document  here  to  present 
in  their  behalf  I  would  most  gladly  forward  it  for  your  consideration. 
I  would  be  pleased  to  set  forth  their  side  of  the  case  for  I  want  a 
full  record  of  it  to  go  to  the  Department.  So  far  the  matter  seems 
in  the  main  to  be  one  between  the  Venezuelan  Government  and 
Uie  New  York  and  Bermudez  Company.  The  interests  of  the  other 
Americans  are  only  contingent  and  depend  upon  governmental 
action  in  dispoosessin^  the  New  York  and  Bermuoez  Company.  Or. 
if  this  be  not  true,  it  must  be  true  in  respect  to  the  mine  called 
"Venezuela,"  that  it  is  a  question  which  concerns  only  the  Govern- 
ment and  tl^  New  York  and  Bermudez  Company,  in  the  first  instance. 
at  least.  I  am  forced  to  the  conclusion  that  the  New  York  and 
Bermudez  Company  has  been  made  the  victim  of  an  oi^anized  raid 
upon  its  rights  and  property  by  speculators  in  private  ana  official  life. 
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The  merits  of  the  case  from  a  keal  and  technkml  pomt  of  Tiew, 
as  well  as  the  citation  of  facts,  will  be  placed  befcxe  joa  hrthe  fcmn 
of  certified  copies  of  all  documents  and  maps  that  are  an  reecMti  in 
this  matter. 

Considering  the  circumstances  surrounding  this  case,  to  which  I 
haye  referred,  by  suggestion,  it  is  probable  that  it  will  take  Toy  strong 
representations  to  cause  the  Venezuelan  Goreniment  to  reconsider 
wnat  it  has  done.  I  am  told  that  interested  rarties  hare  famished 
the  Venezuelan  Government  with  a  copy  of  the  Department's  cable  to 
Mr.  Kussell  of  November  17.  and  that  has  had  some  effect  in  causinjg 
the  Goyemment  to  maintain  its  present  attitude.  I  do  not  know  this 
to  l>e  true  and  no  reference  to  it  has  ever  been  made  to  me  by  anyone 
connecte<i  with  the  Government. 

I  have  consulted  three  of  the  most  highly  considered  lawyers  here, 
one  of  whom  was  recently  a  member  of  General  Castro's  cabinet,  about 
the  legality  of  the  decree  and  they  all  declare  that  there  is  no  doubt 
of  its  irregularity.  They  maintain  that  it  is  both  illegal  and  uncon- 
stitutional; that  the  minister  of  fomento  usurps  jucucial  functions 
and  that  it  nullifies  an  act  of  Congress  which  the  Executive  is  not  com- 

?ctent  to  do.  That  it,  in  effect,  abrogates  the  concession  of  the  New 
'ork  and  Bcrmudcz  Company  and  that,  furthermore,  it  deprives 
them  of  property  without  a  hearing:  in  short,  it  is  held  to  be  a  wholly 
arbitrar\',  dictatorial  instrument. 

I  am  inforrnerl  by  the  a<rent  of  the  New  York  and  Bermudez  Com- 

Rany  tliat,  acting  unrler  the  advice  of  his  attorneys,  he  will  at  all 
azards  n^t  ain  possession  of  the  pitch  lake  in  question,  and  that  an 
armerl  force  has  been  sent  to  hold  it.  So  if  the  Government  tries  to 
put  tlie  n(iw  owners  into  possession,  as  it  now  seems  bent  on  doing, 
there  is  likely  to  he  a  conflict  of  an  unpleasant  nature. 

Notwithstanding  the  representations  I  have  made,  I  infer  that  the 
Venezuelan  Government  is  somewhat  under  the  impression  that  the 
Government  of  the  United  States  regards  this  whole  matter  merely  as 
a  dispute  between  Americans  upon  equal  terms  for  an  ordinary  com- 
mercial advantage. 

I  think  I  sliouTd  be  furnished  with  instructions  to  make  some  clear, 
strong,  positive  representations  and  if  they  are  of  no  avail  I  suppose 
tlien?  is  nothing  left,  save  to  make  them  good,  if  the  Department,  upon 
the  examination  of  the  facts,  so  determines. 

I  am,  etc.,  Francis  B.  Loomis. 


Mr.  Loomis  to  Mr.  Ilay. 

No.  258.]  Legation  of  the  United  States, 

Caracas,  December  £S,  1900. 

Sm:  I  transmit  herewith' a  complete  set  of  all  the  maps  and  the 
essential  documents  in  the  case  of  the  Venezuelan  Government  and 
the  New  York  and  Bermudez^^  Asphalt  Company.  These  maps  and 
documents  are  certified  copies.  The  remaining  documents  will  be 
furnished  you  in  a  few  days.  I  also  inclose  a  synopsis  of  the  docu- 
ments which  was  filed  here  by  the  attorney  of  the  New  York  and 
Bermudez  Company.  It  is  a  concise  statement  of  the  record,  but  the 
documents  to  which  it  refers  are  not  in  the  order  indicated,  though 
they  are  all  herewith  inclosed. 

I  am,  etc.,  Francis  B.  Loomis. 
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SV.VOPBIS    CONTBOVEBSY    NbI 

The  event*  in  this  controverey  of  the  New  York  anif  Berraudez  Company  with  the 
(luvcmment  of  Venezuela  are  aa  follows: 

(I)  The  Horatio  R.  Hamilton  contract. 

On  Uie  15th  of  September,  1883.  the  National  Executive,  throueh  the  miniiter  of 
improvements  (fomenlo).  made  a  contract  with  Horatio  R.  Hamilton  of  the  foUow- 
ii4(  t«nor: 

'"The  minisler  of  fomento  of  the  Republic,  by  order  and  with  thn  authority  of  the 
President,  for  the  one  part,  and  for  the  other  part,  Horatio  R.  Hamilton,  have  en- 
ti-reil  into  the  cimtnwl  contained  in  the  tollowinR  articies: 

"article  1. 

'The  Government  ^ranbi  U)  Horatio  R.  Hamillon  the  right  of  exploring  and  ex- 
ploiting the  natural  production  of  the  forests  existii^  in  wild  landn  of  the  State  of 
Bermudez;  he  being  permitted  to  extract  from  them  wood  for  con«tructian,  for 
cAbinetmaken'  work,  and  for  any  other  industrial  use;  as  well  as  the  resins,  plants, 
and  aromatic  seeds,  or  lil  to  be  used  for  makin);  perfumes,  essences,  dyee.  or  for  medic- 
inal purpoeee, 

"The  section  of  Barcelona  is  excluded  from  this  privilege  in  what  refers  to  exploitA- 
tinn  and  export  of  its  woods, 

!  2. 


"The  term  of  thin  contract  shall  be  twenty-five  yeai 
anil  during  that  time  the  Government  shall  not  gram 
Slate  of  Berraudi'i.  to  any  other  person. 

■'articlb  3. 


on  fhall  be  able  to  import,  with  iipecial  privilegiti.  the  machin- 

n  required  for  the  exploitation  ol  the  aforesaid  productions  in 

At  the  time  of  malring  each  importation  he  shall  obtain  the 


"  Horatio  R.-  Hamilton  chall  be  able  U 
ery.  utcnrils.  and  tools  n 

the  State  of  Bermudez. ^ , 

corresponding  order  tor  exemption  of  duties,  presenting  at  the  si 
•up{>liee  be  ie  going  to  import,  and  fulfilling  at  the  respective  custom-house  the  req- 
uisitions of  th<>  law  for  the  dispatch  of  said  supplies. 

"  ARTICLE  4. 

"The  Government  granta  to  Horatio  R.  Hamilton  the  right  to  navigate  with  small 
i^etunera  the  caftoe  and  navigable  rivere  of  the  State  of  Bermudes,  he  being  authorized  ' 
to  take  lor  fuel  the  necp«»ry  wood  to  be  had  in  the  wild  loreetB. 


"Horatio  R.  Hamilton  binds  himself  to  pay  unto  the  public  treasury  2  bolivars 
Uit  each  999}  kilograran  of  asphalt  that  he  may  export,  and  5  ccntimals  of  bolivar  for 
HU*h  kilogram  of  any  of  the  natural  productions  above  mentioned,  excepting  wood 
and  lumlKr,  presenting  in  each  case  at  the  collecting  office  in  which  the  parent 
in  made  a  manifest  proving  the  number  of  kilos  exported.  The  duties  to  be  paid  by 
w<H>d  and  lumber  snail  be  fixed  subsequently  by  an  additional  article  to  this  con- 


"  U  the  productions  refem-d  to 
Hamilton  shall  pay  the  Bsme  due 
that  may  he  fixed  for  the  wood. 


Hamilton  is  to  exploit,  and  in  conformity  with 
and  inunicipioa  shall  not  either  be  able  to  ho  burden  thi 
3IWW— «.  r»oc.  413.  00-1 19 


IV  other  taxes  the  productions  that 
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"ARTICLB   9. 

"Horatio  R.  Hamilton  binds  himself  to  be^  the  execution  of  this  contract  within 
the  term  of  bix  montha,  which  term  c&n  be  extended  for  another  eix  months,  kt  Um 
option  of  the  Government,  to  count  aa  from  the  date  in  which  the  contnct  hag  bees 
Approved  of  the  federal  council,  in  conformity  with  the  law  goveming  the  mattn, 
and  the  want  of  compliance  toany  of  the  conditiona  herein  Bet  ftfth,  annul  de  facto  the 
present  contract. 

"article  10. 


"article  11. 

"  The  doubta  and  controversiee  to  which  this  contract  may  give  nae  shall  be  decided 
by  the  Tribuuals  of  the  Republic,  in  conformity  with  its  laws. 

"Made  two  of  same  tenor  and  date,  at  Caracas,  on  the  15th  of  September,  1883. 
"HoKATio  E.  Hamh-toh. 
"M.  CaraaoSo." 

The  additional  article  called  for  under  article  5  of  the  above  contract  was  signed  by 
both  parties  on  the  19th  of  October,  1S83.  On  the  5th  of  June,  1884,  Congress  formally 
approved  said  contract  in  ita  complete  form.  On  the  6th  of  June,  1884,  the  constitu- 
tional president  and  his  minister  of  fomento  signed  and  countersigned  the  resolution 
of  CongresB.  which  thereby  became  the  law  of  the  land.  The  complete  contract  and 
ita  approval  in  due  form  are  to  be  found  in  the  '■  Recopilacion  de  Leyes  y  Decretos  de 
Venezuela,  tomo  XI,  pagina  114,  No.  2,  G42,"  the  otliciul  publication  of  the  laws  of 
the  Republic. 

A  certified  copy  of  the  complete  contract  and  the  procecdingB  approving  the  same  is 
hereto  annexed,  marked  "  Exhibit  A." 

This  contract  was  acquired  in  October,  1885,  by  the  New  York  and  Bermudez  Com- 

?inv,  a  corporation  duly  organized  and  existing  under  the  laws  of  the  State  of  New 
art.  The  transfer  of  the  nghta  and  obligations  of  this  contract  was  I^allv  made  in 
conformity  with  the  stipulations  cootainetf  in  article  10  of  said  contract,  and  waa  duly 
communicated  to  the  Government  of  Venezuela,  which  thereafter  gave  in  due  form  ita 
consent  and  approval  to  such  transfer. 

A  certified  copy  of  the  certificate  of  incorporation  of  the  New  York  and  Bermude« 
Company;  a  certified  copy,  with  translation,  of  papers  filed  in  Venezuela  necessary  to 
secure  to  the  company  its  right  to  do  business  in  the  country  under  the  civil  and 
commercial  codes  ol  Venezuela;  a  certified  copy  of  the  contract  of  transfer  from 
Hamilton  to  the  company;  a  certified  copy,  with  translation,  of  the  approval  of  the 
transfer  by  the  Venezuelan  Government,'  are  all  included  in  Exhibit  B,  hereto 
annexed. 

In  the  Official  Gazette,  No.  7213,  of  the  11th  of  January,  1898,  appeared,  under 
date  of  January  4,  1898,  the  following  decree. 

"DNrrBD  States  op  Venezuela, 

"Ministry  op  Fomento, 
"Departuent  op  Terbftorial  RtcaEB. 
("Caroow,  January  4,  IS98.    (87  and  39.) 
"  Reaolved:  Viewing  that  the  New  York  and  Bermudez  Company,  ceamonaire  ol 
the  contract  made  with  Horatio  R.   Hamilton  on  the  15th  of  September,   1883.  to 
which  articles  were  added  on  the  19th  of  October  of  same  year  and  30th  of  May,  1884, 


jxploit,  in  the  State  of  Bermudez,  asphalt,  woods,  resins,  and  other  natuiu  prod- 
ucts ot  the  forests  existing  in  the  wild  lands  of  the  said  State,  have  not  carried  throu^ 
the  said  contract  in  the  term  granted  them  to  that  effect  nor  subsequently  to  that  term; 
viewing  that  their  exports  of  natural  productions  have  been  limited  exclusively  to 
cert^n  quantity  of  asphalt  from  the  depoeit  that  they  own  as  per  conceeaion  obtained 
in  conformity  with  the  mining  law;  that  it  can  not  well  be  said  in  favor  ot  the  force 
of  this  contract  that  the  said  comfmny  have  incurred  expenses  with  regard  to  worka 
and  constructions,  beciuise  these  have  only  been  incurred  for  the  exploitation  of  ^e 
Baidjdopoeit;  that  the  extraordinary  concewons  granted  to  the  company  by  articla  1 
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of  their  contract  were  granted  so  that  the  Grovemment  should  receive  as  a  compensa- 
tion the  sums  that  the  company  would  pay  for  export  of  natural  productions,  but  the 
company  having  made  no  such  exports  the  national  treasury  has  been  deprived  of 
the  receipt  of  said  sums;  that  the  lack  of  execution  of  said  contract  and  the  monopoly 
therein  granted  forbid  or  prevent  the  working  and  opening  of  the  public  wesuth, 
with  ereat  prejudice  to  the  country;  and  that  article  9  of  the  said  contract  sets  forth 
that  the  noncompliance  of  any  of  its  conditions  de  facto  annuls  the  contract:  The  citi- 
zen President  of  the  Republic,  with  the  approval  of  the  cabinet  and  the  deliberative 
vote  of  the  Government  council, «  declares  the  caducity  of  the  aforesaid  contract, 
without  infringing  the  rights  which^  according  to  law,  the  New  York  and  Bermudez 
Company  may  have  by  virtue  of  mining  concessions. 

"Let  this  be  communicated  and  published. 

''For  the  National  Fixecutive, 

**  J    L.  ARIWMENn." 

A  certified  copy  of  this  decree  is  found  in  Exhibit  D,  hereto  annexed. 

This  decree  was  made  because  the  mining  claim  La  Felicidad,  more  fully  described 
later — a  scheme  to  invade  the  rights  of  the  New  York  and  Bermudez  Company,  sup- 
ported by  members  of  the  then  existing  Government — was  in  conflict  with  me  right  of 
the  company  under  the  Hamilton  contract,  and  was  an  attempt  to  remove  the  obstacle 
of  the  Hamilton  contract  which  prevented  the  enjoyment  of  the  claim.  This  decree 
was  attacked  by  the  New  York  and  Bermudez  Company  in  the  courts  of  Venezuela, 
and  after  a  long  and  bitter  fight  the  high  federal  court  entered  the  following  decree,  in 
which  the  court  declares  that,  in  conformity  with  the  views  already  expressed — 

**  The  executive  resolution  issued  by  the  National  Government,  under  date  of  4th  of 
January  of  this  year,  by  which  is  declared  the  caducity  of  the  contract  of  which  the 
New  \  ork  and  Bermudez  Company  is  cessionaire,  is  of  the  number,  order,  and  nature 
of  acts  foreseen  and  qualified  by  articles  117  and  118  of  the  national  constitution;  and  in 
consequence,  and  the  procuror  general  (attorney-general)  of  the  nation  having  been 
previously  heard,  thLs  ni^h  court  declares: 

''  1.  As  per  tenor  of  articles  117  and  118  of  the  constitution,  the  executive  reetolution 
iflsued  bv  the  National  Government  under  date  of  4th  of  January  of  this  year,  by  which 
was  declared  the  caducity  of  the  contract  of  which  the  New  York  and  Bermudez  Com- 
pany is  cessionaire,  is  null  and  void. 

'*2.  The  declaration  of  nullity  now  made  by  this  high  court  leaves  free  the  rights 
that  the  contracting  parties  have,  or  may  think  that  they  have,  to  be  tried  in  a  l^;al 
way  before  the  competent  tribunal. 

Given  in  the  Hall  of  the  Hieh  Federal  Court,  in  the  Capitol  of  Caracas,  on  the  23d 
of  Auffust,  1898.  Year  88  of  the  Independence  and  40  of  the  Federation.  C.  Yepes, 
hijo,  M.  Hernandez,  M.  Planch  art  Rojas,  Jorge  Anderson,  E.  Balza  Ddvila,  Jose 
Manuel  Juliac,  Antonio  Zarraga,  Jorge  reryeyra,  J.  A.  Ix)fl8ada  Pifieres,  C.  Jimenez 
Reholledo,  Secretary.    (Official  Gazette  of  September  17,  1898.     No.  7421.) 

A  certified  copy  of  the  decree,  with  the  record  of  the  proceedings  before  the  court, 
is  a  part  of  Exhibit  D.  This  exhibit  also  includes  a  pamphlet  issued  by  Mr.  A.  H. 
Camer  in  April,  1899,  in  which  the  controversy  is  fully  described. 

To  complete  the  chronological  order  of  events  relating  exclusively  to  the  rights  of 
the  New  York  and  Bermudez  Company  under  the  Hamilton  contract,  we  have  only 
to  insert  two  decrees,  of  the  date  of  July  25,  1900,  reading  as  follows: 

"I,  Dr.  Guillermo  Tell  Villegas,  minister  of  fomento  of  the  United  States  of  Vene- 
zuela, having  considered  the  petition  dated  the  4th  day  of  the  present  month,  which 
Mr.  A .  Howard  Camer,  managing  director  of  the  New  York  and  Bermudez  Company, 
has  addressed  to  this  department,  and  bavins  seen  the  favorable  report  of  the  director 
of  territorial  wealth  on  the  said  petition,  and  having  carefully  examined  the  records 
in  the  archives  of  this  ministry  relating  to  the  said  company,  certify: 

''That  the  New  York  and  Bermudez  Company  has  fulfilled,  up  to  date,  the  engage- 
ments and  obligations  of  the  contract  of  which  it  is  cessionary,  entered  into  with  ue 
executive  power  on  the  15th  of  September,  1883,  to  which  additions  were  made  on 
the  19th  of  October  following,  approved  by  National  Congress  by  law  of  the  6th  of 
June,  1884,  and  confirmed  by  the  Hi^h  Federal  Court,  by  sentence  of  August  23, 1898, 
and  that  therefore  the  said  contract  is  in  full  legal  force  and  effect. 

**0n  the  petition  of  the  interested,  I  issue  this  certificate,  at  Caracas.  July  23, 1900. 
Year  90  of  the  Independence  and  42  of  the  Federation.    C.  T.  Villegas  Pulido." 

a  This  is  untrue.  This  resolution  was  issued  without  the  previous  and  constitu- 
tional deliberation  of  the  Government  council.  The  vote  of  this  body  was  only 
obtained  subsequently,  in  its  meeting  of  the  following  11th  day  of  that  month,  as  is 
shown^by  the  respective  act  published  in  the  Official  Gazette^of  the_14th,  No.  7216. 
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;-"-i7  a.  lift) ; 
h^4^Ay*fi   H^'.  ir^r '  r.r**id«rr^i  'h^  Cj*-ri".ioci.  *iir««i  r  Ji«s.  35rJi  -jt  April  .LOii  LIdi  'X  Xaj 

minL«r.r/.  fj*Ar\Ti2  ifi  r£;;nd  rtiAt  ch^  '-orLrra/'T  •.,£  vhirh.  :hie  aiii  •x-mpaiLj  iki  ^  pwiiiniry. 
•ni^f^hii  ir*ro  wirh  rh*r  Nirif-iTjal  ^r'jv^mrr.^n:  -jG  "h*-  I-xii  ■:■£  Spp<;esib«r.  I'?4?3.  xaA 
^yyth'itni  try  TAtkuXi^i  fr,Tiirrfif»  '>n  thfr  or.h  •>€  J^in*-.  I'S54.  sec*  5:rtii  imiifir  uciiL'Le  1 
iMT^A  itAf.  f'ti^  fM*,\*i!mii.*zZii  zr^nr^  r,t,  ir.  liceTiie  the  ri:^^  'o  explr-^i*  rii«  jdniuiic  -^  the 
ftUt^  o^  B*TTf.'*d*r7  ir.^i  ft^tJ!i*i*rnTiZ  thif.  Aftirle  S  oc  f.Le  aiiti  •xo.ara*:t:  pr:vuz«tf  'JfcM  the 
<>«v«ffTirrifrr.r  '^maU  nor  srr^rir.  e^jrial  '^/nreA^ir.ii*  for  the  StAte  'X  B«rniaid«z  &>  lay  •Tci&er 
fi*TW/ri;  r.h*r  .^  .pr«rr:.*r  ^  ^ifi  ot  ^ri*r  R*rpTi?>Iic  hi*  reflrjU«jii : 

I  Tl.**  rh*:  *!a\*\  f-^>zi.\M,riy  lu^y  <rxer''i.«*r  e-ach  aa-i  every  ■<  th*  r«fcn#  zr&aced  to  it 
iiTiflfrf  til*-  *i/i '  orifra/*  iri  rh*r  r:.iir»ri«rr  iri'i  ur.der  rh*-  Term*  «er  ■•c"  in  "he  aii-i  -rt^n tract 
ari/J  a'  any  '.i :.'•*•  wh^fev^'r  Tit  hi  n  r he  rerm  pro-^-ided  in  article  "*.  ar.«i 

2.  Tlur  rhe  Ne-*-  V'^rk  and  B'-rrriiidez  •  orjipAriV  h^s  the  riih:  ■■£  Dreterwii.-^  in  everj* 
'aAe  of  denoiiruiAtion  oi  iwp\i^\r  r^ine;-  '-r  linrecLkkLed  LaQ'ii  vhicZL  «:t^cdtitiite  *x  are 
wirhin  fb'-  lirnir-  m'  Jh*-  ^oriffr^tdhn.  on  bavins  previv.u«Iy  '^•oiplieti  vith  the  re«^iiire- 
rfienr.t  o<  tb**  r^-^f^e^-tive  la»*  on  the  .-iibje<-t.  To  he  i"^»ninL'.i:ii''at«ii  an«i  p^iblcahed 
h'f^  tbe  N'arior»;«l  Flxf-*  litive.     G.  T.  Villeear*  PulidM." 

Terfifiwl  ropi<-**  of  rb^-^e  titr^-rt^*^  ^T*r  found  in  Exhibit  E.  hereto  annexed. 

l,'nd'-r  tb***^.'  fifrifn-i'  ft^n^xxi  ar tempi.-  to  T-e^.-ure  rizhig  to  dep.^tf  •■!  afphdlt  in  the 
old  .StjiK'  of  B'-riijijdez.  oiif.*id«-  of  rbe  dep'-eit  at  riuarirjuen,  in  the  distrii'^  •  f  Benitez. 
of  rb«'  pr*--*rnr  .Stiir*'  of  <  jjinaria.  have  Jf«-<:n  defeafeil.  bur  a."*  they  have  &i  dire-t  bearing 
M\^tU  t\\i'.  ^txc^'.ui  f*fTiiX'r,<'T-y.  if  i>  iinn*r*^*TWir>-  t"  rei^r  '••  fhem  further. 

II.  Ijt  tufbi.t  ttthn  of  fh^  .\V */.    Vofk  n fid  B* r m -jdt  z  f  rn*-f>tinu  (o  mi r.fi  ^r.d  litndi . 

IriawfiU'-b  'At*  ?).#•  ri;rb'-  M'  tb*-  •  *  iri[.any  und^T  ihf  HamiltKn  «^..ntra»  t  in<  Irjide  amply 
a  rJtrbt  tr^  «*xploir  fb**  a.-pbiilr  I'lund  within  the  Stare  <»f  Bermudez  fi:r  a  peri* ^a  of 
twenrv-bv«'  v*-ar.-  from  rb'-  duf-  '■!  rb'-  'ontra^  i.  whirh  i^mi  end?  in  19«)S.  in  the  veais 
1H8H  and  l>»>^'i  Mr.  A.  H.  ^arn'-r.  rb«*  .-*•«  rr-tarv  and  general  mana^cT'f  rhe  o.  mpany. 
a/'tin^r  on  U-balf  of  rb*r  ''.mpafiv.  i«.«/k  r,iit  ^iuA^r  rb*/  thf-n  existine  *''^ie5  .f  Mines  and 
of  VVibJ  Land.-,  tirb-fo  a  traM  mI  land  ^itiiaw-  in  tbe  parish  •;!  l'ni<.n.  :>e\ti»  n  •  :  (.'umana. 
of  rb«^  Srat<r  of  B#'rmnd'-z.  ''Xt<*iidini:  in.ni  ii*-rfb  to  .•*«^»uth  S  kil«  meter*  and  :p  m  ea?t 
to  w<rHt  it  kibim«*f''r.'*.  and  al.-^f  titb-  t/i  all  fbc  minis  of  af^phalr  riruated  within  this 
anra  of  i.^ii)  bw  larr-r.  (}x\  ibi.-  laiid  wa.-  r<iri:ated  the  larpe:*l  and  mijst  vah:able  lake 
of  a^pbalt  in  t}ie  (.'iiircd  Stat**-  of  V*'iK*zu''la.  On  ibi.*  gr^'Und  were  built  rhe  retin- 
erien  and  work**  (A  ibe  r-'.nipany:  a  railn.ad  *)  mileji  in  length  and  all  net^essarv  dockf. 
wan-bouw**-.  f'M'..  w<'r<'  ali«»  built.  It  wa.-<  found  nec-w*?ar\'.  owing  to  the  ditiirulties 
of  tb*'  country,  to  abandon  lb**  att'-mpt  to  exjx^rt  at^phalt  Ly  way  of  the  little  puebb* 
or  villa^'e  of  Ouariquen.  anri  a  new  town  wa.-^  built  in  what  wa.s  up  to  that  time  a 
wibb-rncj*:-.  nanifd  Guanoro.  and  bere  wa.-*  f-re<'ted  the  <i>mpany's  plant.  Here  for 
aUiut  ibirtjvn  yi^ary  tlw  bu.-inr'.s-i  «>f  exploiting  ai^phalt  wa?  surresptuUy  carritKi  tm. 
witb  no  'xwM'xU-xt'XU'f  or  mob'f*tati*;n  otln-r  tban  that  incident  to  doing  bu?ine«?  in  the 
rouutry.  'Mm*  iart.«  9^Ht\*:  .-tat^d.  \\i*'  volume  of  businef«.  and  the  extent  (»f  the  enter- 
pri.--«r  are  w«'ll  provi-d  by  tb«*  papi-rs  included  in  F^xhibit  (',  hereto  annexed. 

.\  certified  copy  of  tbe  title  to  tbe  mines  and  the  title  to  the  lands  and  a  oenitied 
copy  ()f  tb(;  map.  a  part  of  said  title.-,  .-surveyed  at  the  lime  by  the  official  surveyor 
appointed  by  tbe  Government  of  Venezuela,  i.**  hereto  annexed  and  marked 
"Kxbibit  V." 

Tbe  title."  to  lands  and  mines  follow  exactly  tlie  pres<Tiptions  of  the  Cocles  of  Wild 
Lands  and  Mines  tben  in  iV>rce.  as  will  appear  by  an  exammation  of  the  exlractP  from 
tbe  material  portion.-  of  .■iai<l  cmles.  wbicb,  with  a  tran.«lation  of  the  same,  are  included 
in  Kxbibit  I*.  Tbe  prescriptions  of  tbe  mining  rfnles  of  1891  and  1893  and  all  9ubf>e- 
(pieiit  r<*gulations  of  any  nature  bave  btten  strictly  com])lied  with,  ai«  is  shown  by  the 
paiH'rH  in  Kxbibit  (\ 

It  will  be  obwrved  that  tbe  cf)mpany  hiis  paid,  not  only  tbe  annual  tax  on  each 
hectare  of  mining  land,  as  re(|uired  by  tbe  Mining  (Vnle  of  Venezuela  now  in  force,  but 
bjis  also  paid  the  duty  expresK'd  in  the  Hamilton  contract  for  all  asphalt  exported. 

An  examination  of  the  titles  shows  that  a  title  was  asked  for  ny  the  company  to 
mining  lands  which  are  situated  t<»  the  southeast  at  a  di.<ttauoe  from  (tuariquen  of  20 
kilometers,  along  a  roarl  const rur-ted  by  the  company,  up  to  a  house,  the  property  of 
the  company,  on  a  road  situated  on  a  little  hill  just  before  arriving  at  a  little  bridge  of 
wcKxi  which  leads  over  a  lag(K)n  to  the  surface  of  the  deposits  of  asphalt,  and  tJiat  the 
lands  were  bounded  by  mangroves  and  swampy  lands  <m  all  sides. 

Tb(^  lands  and  min(>s  are  situated  in  an  almost  impenetrable  wildcmetv  and  a 
t  ountry  most  difficult  of  (exploration.     The  road  mentioned  was  originally  an  Indian 
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trail  which  wound  around  the  bases  of  the  hills,  which  almost  join  each  other.  As  the 
veais  went  by  the  road  to  Guariquen  was  considerably  shortened  bv  cuttings  over  the 
hillsides,  until  to-day  the  distance  along  the  road  to  Guariquen  does  not  exceed  12 
kilometers. 

In  the  spring  of  1897,  immediately  after  Mr.  A.  H.  Gamer,  the  general  manager  of 
the  company,  on  whom  the  burden  of  development  and  work  of  the  enterprise  had 
fallen,  had  left  on  account  of  ill  health,  an  intrigue  was  set  on  foot,  which  began  at 
first  in  the  spite  of  certain  petty  landowners  at  Guaric^uen,  who  were  disappointed 
that  the  works  of  the  company  were  located  at  Guanoco  instead  of  at  Guariquen.  The 
brains  of  the  enterprise  was  Mateo  Guerra  Marcano,  a  lawyer  and  influential  politician 
of  Carupano.  He  managed  the  intrigue  successfully  and  secretly.  The  preliminary 
steps  were  taken  so  carefully  that  hardly  more  than  a  rumor  came  to  the  ears  of  the 
officers  of  the  company.  Prompt  actions  were  taken  by  them.  On  the  3 1st  of  August, 
1897,  (luillermi  Hamirez.  aa  resident  agent  in  Caracas,  filed  the  first  of  a  long  series  of 
protests,  which  read  as  follows: 

''Citizen  Minister  of  Fomento:  The  undersigned,  in  my  capacity  as  agent,  resident 
in  this  city,  of  the  North  American  Company  established  in  New  York  imder  the 
name  of  the  New  York  and  Bermudez  Company,  before  you  with  all  respect  appear 
and  say: 

'*It  has  come  to  my  knowledge  that  various  individuals  are  making  surveys  of 
landd  in  the  parish  Union  of  the  section  of  Cumana  of  the  State  of  Bermudez^  with 
the  (>bj(*ct  of  accusing  mines  of  asphalt,  and  as  such  proceedings  cause  ereat  prejudice 
to  the  interests  and  rights  of  the  company  as  cx)ntractor  of  the  NationiJ  Government, 
and  as.  on  the  other  part,  in  making  said  survevs  a  part  of  the  lands  that  the  company 
have  in  exploitation  nave  been  invaded,  I  apply  to  you,  Citizen  Minister,  to  denounce 
that  fact  and  to  prot(«t  in  due  form  against  whom  it  may  concern,  since  the  New 
York  and  Bermuuez  Company  is  the  only  person  which  may,  as  per  article  2  of  their 
contract,  exploit  and  export  asphalt  in  the  State  of  Bermudez;  and  consequently  I 
make  legal  opposition  against  the  pretension  that  I  have  denounced,  in  case  said 
pretension  should  be  presented  to  this  ministry. 

**The  undersigned  has  the  honor  to  state  to  the  Citizen  Minister  that  the  New 
York  and  Bermudez  Company  duly  fulfills  their  duty  as  (Contractors,  as  they  have 
pn>ve<l  many  times,  by  way  of  their  works  of  exploitation  and  by  the  numerous  and 
impfjrtant  constructions  at  Cruariquen  and  Guanoco,  and,  lastly,  by  the  amounts  they 
pay  unto  the  national  treasury,  throi^h  the  custom-house  of  Caflo  Colorado,  on  each 
exportation  that  they  make,  in  conformity  with  the  conditions  stipulated  in  the 
contract,  which  fix  at  2  lM)livars  the  tax  on  every  999)  kilograms  of  asphalt  exported, 
and  this.  Citizen  Minister,  is  an  evident  proof  of  the  rights  that  the  company  have 
acquired,  since,  notwithstanding  the  protectionist  spirit  of  the  Mining  Code,  which 
only  stipulates  a  tax  of  50  centimals  of  bolivar  per  hectare  under  exploitation  to 
mines  of  this  sort,  the  company  have  paid  on  all  their  exportations  up  to  this  date 
the  tax  stipulattni  in  article  5  of  their  contract  made  with  the  National  Government. 

**I  feel  tliat  I  ought  also  to  state  before  the  minister,  a^  homage  to  his  patriotic 
DurjXR^e  of  raising  and  shining  in  that  ministry,  that  the  company,  jealous  of  the  ful- 
filment of  their  duties,  liave  pn)cure(l  by  all  possible  means  the  enlargement  and 
pru!(|>erity  of  the  territorv  that  they  exploit  in  that  beautiful  eastern  region,  and  to 
thai  effect  it  affords  me  pleasure  to  call  the  minister's  attenti(m  to  the  different  publi- 
catitiiis  tliat  have  ))een  made  with  reference  to  the  New  York  and  Bermudez  Company, 
and.  ver>' si)e<'ially.  to  the  reports  and  notices  that  I  have  had  the  honor  of  presenting 
to  that  office  as  agent  of  the  company. 

"I  respectfully  l>eg  that  the  annexed  ap)>ointment  be  letumed  to  me,  leaving  a 
projMff  copy  amongst  the  documents  that  refer  to  the  crompany,  and  I  likewise  beg 
that  all  tne  petitioiL*«  and  reports  presented  to  that  ministry  bv  the  undersigned  or 
his  son,  Guillermo  Hamirez  Martel,  in  the  name  and  on  behalf  of  the  company,  be 
also  annexed  to  those  documents.  It  is  justice  that  1  implore.  At  Caracas.  August  31 , 
1897.     Guillermo  Ilamirez." 

A  certifie<l  copy  of  this  protest,  another  protest  dated  on  September  25,  1897,  in 
which  the  namc*s  of  the  four  conspirators  are  given,  with  a  translation  of  the  same, 
together  with  certified  copies  and  translations  of  the  protest  of  November  15,  1897, 
and  NovemlKjr  Hfare  included  in  Exhibit  G,  hereto  annexed. 

In  spite  of  thesH*  pmtests  and  the  personal  api)eal  of  the  New  York  attorney  for  the 
conipanv,  General  Crespo,  then  President,  granteil  the  definite  title  to  a  mine  to 
which  thev  have  given  the  name  "La  Felicidad'*  on  the  30th  of  November,  1898, 
The  C(jnsi<Ieration  lor  this  action  was  a  sum  of  money  to  l)e  paid  when  the  mine  was 
diff|>uiied  of  or  sold .  Within  the  last  four  months,  after  the  title  was  transferred  to  Amer- 
icans, as  hereafter  state<l.  for  the  sum  of  $40,000.  the  Crespo  estate  demanded  $20,000 
a«  its  share,  by  means  of  a  letter  written  by  Madame  Crespo  to  Dr.  Arturo  Ayala,  who 
held  |Kiwer  oi  attorney  for  an<l  acted  on  l)ehalf  of  the  vendors. 
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A  certified  copy  of  all  the  papers  on  file  at  the  minisby  of  fomento,  relating  to  this 
title,  toj^ether  with  a  translation  of  the  same,  and  a  certified  copy  of  the  uu^  showing 
the  position  of  the  mine,  is  included  under  Exhibit  H,  hereto  annexed. 

An  examination  of  Exhibit  H  shows  that  the  exact  location  of  the  mine,  with  refer- 
ence to  the  New  York  and  Bermudez  Company's  mines,  is  nowhere  clearly  indicated, 
but  that  while  every  measurement  is  placed  apparently  with  accuracy,  in  fact  the 
boundaries  are  concealed. 

On  the  11th  of  January,  1898,  was  published  the  decree  annulling  the  Hamilton 
contract,  referred  to  in  pa^e  4  of  this  synopsis.  The  title  states  that  stakes  of  hard 
wood,  marked  with  the  imtials  of  the  owners,  have  been  placed  in  all  of  the  an^es 
of  the  claim,  and  these  stakes  so  marked  appear  within  the  limits  of  the  lands  and  mines 
granted  to  the  New  York  and  Bermudez  Company,  as  is  shown  later.  The  company 
then  fought  to  restore  this  concession  and  succeeded  in  August,  18  8,  by  decree  <n 
the  high  federal  court. 

Whilst  this  fight  was  in  progress,  three  other  residents  of  Guariquen  a  cus  d,  on 
the  18th  of  February,  1898,  a  mine  of  asphalt  of  800  hectares,  which  they  say,  in  the 
act  of  denimciation,  is  situated  in  the  municipality  of  Union,  bounded  on  the  north 
and  west  by  woods,  on  the  south  by  the  mininj^  concession  of  the  New  York  and 
Bermudez  Company,  and  on  the  east  by  the  nune  FcUcidad.  Their  stakes  are  on 
the  lake  of  asphalt  within  the  boundaries  of  the  company's  lands  and  mines.  These 
two  claims  occupy  about  five-sixths  of  the  surface  of  the  asphalt  lake,  which  is  the 
property  of  the  company. 

On  the  6th  of  April,  1898,  a  protest  was  made  to  the  civil  head  of  the  district  of 
Benitez  by  Mr.  A.  H.  Camer,  in  behalf  of  the  company  and  against  the  denuncia- 
tion. This  protest  was  duly  filed  on  April  20,  1898,  prior  to  the  formol  act  of  gi\'inff 
possession,  which  took  lace  on  the  10th  of  May,  1898.  In  spite  of  the  protest  and 
other  efforts  on  the  part  of  the  company  a  pro\Tsional  title  was  granted,  on  the  3d  of 
June,  1898,  to  the  claim,  and  a  map  was  filed.  Certified  copies  of  all  papers  relating 
to  this  claim,  on  file  at  the  ministry  of  fomento,  translations  of  the  same,  certified 
copy  of  the  map  and  a  copy  of  the  official  publications  of  the  district  of  Benitez,  with 
a  translation  of  the  protest  of  the  company,  above  referred  to,  are  included  in  Exhibit 
I,  hereto  annexed. 

In  the  summer  or  fall  of  1899,  Patrick  Sullivan,  the  sc^cret  agent  of  Patrick  R.  Quinlan 
and  (.'harlt»8  M.  Warner,  both  residents  of  SjTacuse.  X.  Y.,  came  to  Port  of  Spain  and 
then  to  Venezuela  for  the  pur{)ose  of  securing  an  afiphalt  mine.  He  pursued  his 
inquiries  for  some  time,  finally  hearing  of  Feliciaad.  He  at  once  took  steps  to  invwti- 
^te  the  matter,  going  with  Quinlan  to  the  actual  location  of  the  mines,  and  was 
informed  by  the  employees  of  the  company  of  the  location  of  the  property.  Mr.  Quin- 
lan subsecjuently  had  an  interview  with  Mr.  A.  H.  Carner,  and  was  mfonued  that  the 
claim  Felicidad  was  an  attempte<l  intnision  on  the  company's  property.  The  various 
steps  of  Sullivan  and  Quinlan  are  related  in  a  series  of  protests  made  by  the  company 
to  the  minister  of  fomento,  one  being  filcnl  on  the  31st  of  March,  1900.  the  second  on 
April  3,  1900,  the  third  on  April  2G,  1900,  and  the  fourth  on  the  llth  of  May,  1900. 
Certifunl  copies  of  these  papers,  together  with  a  translation  of  the  same,  are  included 
in  Exhibit  J,  hereto  annexcxl. 

In  tlie  early  part  of  June,  1900,  Quinlan,  to  the  joyful  surprise  of  the  vendors,  took 
the  title  in  the  name  of  himself  and  0.  M.  Warner,  of  the  mine,  the  sum  of  $40,000 
being  placed  in  escrow  to  await  the  return  to  Caracas  of  the  registered  deed  of  transfer. 
A  certided  copy  of  this  deed,  with  a  translation  of  the  same,  is  hereto  annexed,  called 
*'f:xhil)it  K.'^ 

This  deed  shows  that  the  purchasers  were  fully  aware  of  the  defects  in  the  title  to  the 
mine  and  had  full  information  of  the  rights  of  the  New  York  and  Bermudez  Company, 
the  grantors  expressly  freeing  themselves  from  any  liability  by  reason  of  the  existence 
of  such  right^s. 

On  the  17th  of  July,  the  following  petition  was  filed  on  behalf  of  the  company: 

"Citizen  Minister  of  Fomento  A.  Iloward  Carner,  citizen  of  the  United  States  of 
America,  in  my  capacity  as  director  of  the  New  York  and  Bemmdez  Company,  before 
you,  witli  all  respect  state,  as  follows: 

"The  said  company  is  owner  of  a  tract  of  land  consisting  of  a  square  league  and  50 
centesimals,  and  of  a  mine  of  asphalt  comprised  within  those  lands,  situated  in  the 
district  of  Benitez  of  the  State  of  Cuuiana,  as  shown  by  the*  definite  titles  of  adjudica- 
tion issu(Hl  by  the  Government  of  this  Republic  on  the  I4th  and  7th  of  December, 
1888,  respectively,  the  which  definite  title  to  the  said  mine  was  revalidated  on  the 
2Gth  of  Alay,  1893,  and  was  conceded  prior  to  any  other  title.  On  the  30th  of  Novem- 
ber, 1897,  the  ministry  imder  your  respectable  management  issuckI  a  resolution  to  the 
effect  that  the  definite  title  be  granted  to  an  asphalt  mine  that  was  called  *  Felicidad,* 
and  recently  another  mine  caTle<l  'Venezuela*  has  l)een  accuse<l  and  the  provisory 
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title  to  the  same  has  been  obtained  from  the  Government  of  the  State  of  C'umana,  both 
mines  being  situated  within  the  boundaries  of  the  lands  and  asphalt  mines  of  which  the 
company  are  the  owners.  And ,  consequently,  the  concessions  granted  to  other  persons . 
subsequently  to  the  titles  that  the  company  owns,  being  invalid  and  without  any  legal 
value,  the  undersigned  begs  the  National  Government  to  declare  it  so,  as  a  safegusurd 
and  guarantee  of  the  rights  of  the  New  York  and  Bermudez  Companv.  It  is  justice 
that  I  ask  for  at  Caracas,  Jul>r  17,  1900.    A.  H.  Camer." 

A  certified  copy  of  the  original  of  said  petition  is  included  in  Exhibit  L,  hereto  an- 
nexed. 

On  the  23d  of  July,  1900,  the  following  resolution  was  issued  in  the  Official  Gazette, 
No.  7986,  of  25th  of  the  same  month: 

**  Doctor  Guillermo  Tell  Villegas  Pulido,  minister  of  f  omen  to  of  the  United  States 
of  Venezuela,  considering  the  petition  addressed  by  Mr.  A.  Howard  Camer,  director 
of  the  New  York  and  Bermudez  Company,  under  date  of  July  17  of  this  year,  in  whidi 
he  bc«8  that  the  definite  title  granted  on  the  30th  of  November,  1897,  to  a  mine  of 
asphalt  called  'Felicidad,'  be  declared  insubsistent  and  without  any  legal  value;  the 
said  mine  consisting  of  283  hectares  and  being  situated  in  the  district  of  Benitez  of  the 
State  of  Bermudez,  as  also  the  provisory  title  issued  on  the  13th  of  June,  1898,  by  the 
president  of  the  State  of  Bermudez  to  a  mine,  also  of  asphalt,  called  *  Venezuela, '  and 
consisting  of  300  hectares,  more  or  lees,  situated  in  the  same  district  of  Benitez  of  the 
State  of  bermudez,  the  said  concessions  being  comprised  within  the  boundaries  of  the 
asphalt  mine  owned  by  the  New  York  and  Bermudez  Company,  the  definite  title  to 
wnich  was  granted  to  that  company  on  the  7th  of  December,  1888,  revalidated  on  the 
26th  of  May,  1893,  and  granted  prior  to  any  other  title;  and  having  studied  the  docu- 
ments referring  to  the  matter  which  exist  in  the  archives  of  this  ministry,  the  Supreme 


Chief  of  the  Republic  has  been  pleased  to  decide: 
**That  the  citizen  Dr.  Tomas  C.  LI 


ilamozas,  appointed  per  interim  technical  inspector 
of  min(*8  of  the  Republic,  shall  go  to  the  place  where  the  said  mines  are  located,  so 
that,  in  view  of  the  documents  and  original  plans  that  the  interested  parties  may  pre- 
sent to  him,  he  shall  proceed  to  make  a  topographical  map  that  will  set  forth  the  true 
location  of  the  said  minr^,  and  shall  likewise  present  a  report  on  the  matter  that  causes 
this  resolution.  Let  this  be  communicated  and  published.  For  the  National  Execu- 
tive, G.  T.  Vaiegas  Pulido." 

[United  States  of  Venezuela,  ministry  of  fomonto.    Department  of  territorial  wealth.    Caracas, 

July  23d,  igOO  (90  and  42)]. 

''Resolved J  The  leave  of  absence  applied  for  by  the  citizen  Eudoro  Urdaneta,  tech- 
nical inspector  of  mines  of  the  Repuolic,  which  ho  begs  for  on  account  of  ill-health,  is 
hereby  granted;  and  by  order  of  the  Supreme  Chief  of  the  Republic,  let  Dr.  Tomas 
Llamozas  be  appointed  per  interim  technical  inspector  of  mines  of  the  Republic,  dur- 
ing the  time  <k  the  leave  of  absence  that  has  been  granted.  Let  this  be  communi- 
cated and  published.    For  the  National  Executive,  6.  T.  Villegas  Pulido." 

Certified  copies  of  these  decrees  are  included  in  Exhibit  L,  hereto  annexed. 

Publication  of  the  decree  in  the  Gazette  is  bv  law  notice  to  all  the  world,  as  appears 
from  the  extract  published  in  each  number  of  the  Gazette. 

At  the  earliest  opportunity,  Dr.  Tomas  C.  Llamozas,  in  his  character  of  technical 
inspector  of  mines,  proceeded  to  perform  the  duty  imposed  on  him  and  submitted  the 
plan  which  he  had  surveyed.  A  certified  copy  of  the  plan  with  the  formal  note  of 
preetmtation  and  the  acknowledgment  of  the  minister  of  fomento,  and  a  translation 
then'of,  are  included  in  Exhibit  L.  lnspe<*tion  of  this  map  shows  that  the  mining 
claims  Felicidad  and  Venezuela  are  squarely  within  the  boundaries  of  the  property 
ol  the  New  York  and  Bermudez  (^ompany. 

Before  the  return  of  the  commissioner,  the  cabinet  had  been  changed.  Gen.  Ramon 
Ayala  succeeding  Guillermo  Tell  Villegas  Pulido,  as  minister  of  fomento. 

On  the  21st  of  August,  1900,  the  following  protest  was  filed  by  Sullivan  and  his 
attorney.  Doctor  Zuloaga: 

'*  Citizen  minister  oif  fomento.  1,  Patrick  Sullivan,  as  attorney  for  Charles  M. 
Warner  and  Patrick  R.  Quinlan.  owners  of  the  mine  La  Felicidad,  to  you  with  all 
respect  say  as  follows:  In  the  Ofhcial  Gazette  of  July  25, 1900,  No.  7980,  there  appears 
a  resolution  of  the  ministry  of  fomento,  referring  to  a  petition  of  Mr.  A.  Howard  Camer, 
director  of  the  New  York  Bermudez  Company,  asking  for  a  declaration  of  nullity  for 
the  definite  title  issued  on  the  30th  of  November,  1897,  for  an  asphalt  mine  called 
''Felicidad,"  consisting  of  233  hectares  and  situated  in  the  district  of  Benitez  of  the 
St^  of  Bermudez.  In  that  resolution.  Dr.  Tomas  Llamozas  is  appointed  to  go  over  to 
Ihe  place  where  the  asphalt  mines  are  located,  and  is  ordered  to,  in  view  of  the  docu- 
ments and  plans  that  tne  interested  parties  may  present  to  him,  proceed  to  make  a 
topographic  map  that  shall  set  forth  Uie  true  situation  of  the  mines.    The  plans  of  the 
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mine  of  the  Bormudez  Company,  as  well  as  thoHe  of  the  Felicidad,  are  to  be  found  in 
the  archives  of  the  ministry  of  fomento.  If  the  Government  wished  to  know  the  true 
situation  of  the  mines,  it  was  therefore  useless  to  order  the  making  of  new  plans.  On 
behalf  of  the  owners  of  the  Felicidad,  I  have  caused  one  plan  to  be  made  with  the  two 
plans  alreadv  mentioned,  so  that  it  may  easily  be  seen  how  unjustifiable  is  the  preten- 
sion of  the  Now  York  and  Bermudez  Company.  As  shown  oy  thoee  plans  the  Fe- 
licidad mine  in  Hituated  at  a  distance  of  2,640  meters  from  that  of  the  New  York  and 
Bermudez  Company,  but  the  title  of  the  Bermudez,  which  is  not  in  conformity  with  its 
plan,  shows  at  a  distance  even  greater,  at  11,200  meters.  I  shall  refuse  any  report 
made  by  Engineer  Llamozas  that  may  bo  made  without  the  agreement  and  interven- 
tion of  the  owners  of  the  Felicidad  and  under  the  direct  inspection  of  the  representa- 
tives  of  the  New  York  and  Bermudez  Company.  I  refuse  it,  furthermore,  because  the 
owners  of  the  Felicidad  in  no  case  would  accept  a  report  from  Mr.  Llainozas  in  this 
matter,  and  because  any  plan  that  may  not  be  in  accordance  with  the  one  thati  pre- 
sent, is  contrary  to  the  truth  of  the  facts.  The  petition  of  Mr.  Carner  is  furthermore 
absurd  and  illegal,  since  the  National  Executive  has  no  faculty  to  declare  the  nullity 
of  a  mining  title,  and  I  beg  that  it  should  be  so  declared,  deciding  that  the  parties 
accept  the  plan  that  I  have  presented  and  which  ia  annexed  to  the  documents  referring 
to  the  matter  that  exist  in  tne  archives  of  the  ministry  of  fomento.  Caracas,  August 
21,  1900.     P.  Sulli\'an.     Nicomedea  Zuloaga,  lawyer.*^ 

A  certified  ropy  of  this  paper  is  included  in  Exhibit  M,  hereto  annexed.  Also  in 
the  same  exhibit  are  inducfocl  the  corroai:x)ndenco,  with  translation,  between  Mr.  A.  H. 
Carner.  on  behalf  of  the  company,  and  the  minister  of  fomento,  as  well  as  a  further 
statement  made  hy  Doctor  Llamozas  on  the  3d  of  Septemlx»r,  1900.  In  this  exhibit 
is  also  included  a  copy  of  a  plan  prepared  for  Mr.  Sulliv^an,  in  which  he  takes  the  plan 
of  the  company  and  the  plan  of  Felicidad  and  reduces  them  to  one  scale.  The  minister 
of  fomento  was  much  improssed  by  this  fanciful  plan.  On  the  6th  of  September.  1900. 
the  following  (iovcmmont  n^solution  appeared  in  No.  8023  of  the  Official  Gazette  of 
that  date: 

("UnittKl  states  of  Vonezuola.    Mini8tr>' of  fomonto.    Dcpnrtment  of  territorial  wealth.    CHracat, 

September,  C,  1900. J 

*'Jii'8olred,  Having  seen  the  petition  made  under  dat<»  of  2l8t  of  August  ultimo  by 
the  North  American  citizen,  P.  Sullivan,  attorney  of  the  owners  of  the  mine  calleii 
*  Felicidad,'  and  Dr.  Nicomedes  Zuloaga,  counsel  for  the  same,  in  which  they  refused 
to  accept  any  report  presented  by  Dr.  Tomas  C.  Llamozas,  for  not  having  been  made 
with  their  agreement  or  intervention  of  the  owners  of  the  Felicidad.  the  Supreme  Chief 
of  the  Repul)lic  ha«  l)een  pleasfnl  to  decide: 

"1.  That  a  new  topogniphical  plan  hi*  made  of  the  mining  concessions  New  York 
and  Bermudez  and  telicicfad. 

"2.  That  thnnigh  this  ministry  Im'  app^)inted  an  engine<T  to  go  to  the  place  where 
the  said  mines  arf^  located. 

*'3.  That  each  party  inton»sted  be  notifi<»d  of  this  resolution,  so  that  as  soon  as  possi- 
ble each  of  the  parties  may  appoint  an  engineer  who  shall  act  with  the  enginei»r  ap- 
poinUnl  by  tin*  Clov<'mment  to  make  the  plan. 

"4.  That  <  arh  of  the  partii's  shall  pay  the  engineer  that  thoy  shall  so  appoint,  and 
that  between  l)<)th  of  them  and  by  equal  parts  fliey  shall  pay  the  engineer  appointed 
by  the  (fovernmont. 

"5.  That  the  parties  state  in  writing  and  give  due  notice  to  this  ministry  as  the 
engincMTs  th»«v  shall  have  appointed. 

*'6.  That  to  th<»  engin<»ers  so  api)<)int<*d  be  given  simple  copies  of  the  titl<»8  of  prop- 
erty and  plans  of  the  New  York  and  Bermudez  Company  and  of  the  Felicidad. 

''Per  separate  resolution  shall  be  appointed  the  engineer  referred  U.)  in  article  2. 

"Lot  this  1)4'  communicated  and  published.  For  the  Xatiimal  Exc»cutive.  Ramon 
Ayala." 

A  certitied  copy  of  tlu*  original  of  this  decre<s  a  translation  of  the  same,  copies,  to- 
gether with  translation,  of  the?  pmtt^t^s  tiled  on  behalf  of  the  company,  the  action  of  the 
Gt)vemment  on  September  11,  1900.  in  appointing  Blanco  as  its  engineer,  and  the 
appointment  of  (lernian  Jimenez  as  the  t»ngineer  for  the  company,  and  Sullivan*8 
apjK)intment  of  Munoz  Tel)ar  as  the  engine(»r  of  (}uinlan  and  Warner,  are  shown  in 
Kxhibit  N.  hereto  an n<»xed. 

This  crmimission  of  three  engineers  proceedcHl  t-o  the  parish  of  Guariquen  and  made 
a  survey  of  the  mines.  Exhibit  O  includes  certilie<l  copiers  of  the  map  of  Jimenez, 
with  whom  Blanco,  the  (fovernment  man,  worked:  the  n»port  of  Blanco,  who  made  no 
separate  plan,  and  th<*  plan  of  Mufioz  T^bar,  surveyor  of  Quinlan  and  Warner.  Inspec- 
tion of  th<»st»  plans  contirm  the  report  of  the  first  commissioner.  Doctor  Llamazoe,  and 
both  reports  contirm  in  «»very  essi^ntial  n^spect  the  accuracy  of  the  original  stirvey  made 
by  th<*  ap|)ointe4'  of  the  (fovernment  in  1HS8. 
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Sinro  the  filing  of  the  plans  on  the  7th  day  of  November,  1900,  the  matter  has  been 
awaiting  of  the  consideration  of  the  ministers  in  cabinet. 

During  the  month,  from  the  7th  of  November  until  the  7th  of  December,  1900,  Mr. 
A.  H.  Camer,  the  manager  of  the  New  York  and  Bermudez  Company,  had  every  assur- 
ance fn)m  the  President  of  the  Republic  and  the  minister  of  fomento  that  in  case  Uie 
commission  of  the  engineers  found  the  facts  to  be  as  he  stated  them  that  the  petition 
of  the  17th  of  July,  1900,  would  be  grante<i. 

The  only  additional  fact  that  we  need  mention  is  that  Mr.  Sullivan  has  received 
from  Messrs.  Quinlan  and  Warner  since  the  14th  of  November  last  up  to  the  10th  of 
December,  a  period  coincident  with  that  when  the  action  of  the  Government  on  the 
report  of  the  engineers  is  under  the  consideration  of  the  Venezuelan  cabinet,  the  sum 
of  181,800  bolivars,  equivalent  to  al>out  $37,000,  in  addition  to  sums  used  in  the  pay- 
ment of  legitimate  legal  and  personal  expenses. 

Under  date  of  the  13th  of  December,  1900,  in  the  Official  Gazette,  No.  8105,  dated 
the  10th  of  December,  1900,  appeared  the  following  decree: 

("  Unit('dfitAt4>(i  of  Venezuela.    Ministry  of  encouraKcinent.    Department  of  territorial  wealth.    Cara- 
cas, December  10,  1900.    90  and  42.] 

''Rejtolved,  On  the  17th  of  July  of  the  present  year  Mr.  A.  H.  Camer.  as  director  of 
the  New  York  and  Bermudez  Companv,  presented  a  petition  to  this  ministry  praying 
that  the  definitive  title  of  ownership  of  an  asphalt  mine  called  'Felicidad,  'which  waa 
grantcKl  by  the  National  Ciovemment  on  the  30th  of  November,  1897,  shall  be  declared 
void,  and  alsi^  objecting  that  the  definitive  title  be  granted  of  another  asphalt  mine 
calle<l  'Venezuela,'  of  which  Messrs.  Julio  Figuero,  Eduardo  C'apechi,  and  Antonio 
Vincentelli  Santelli  had  obtaine<l  the  provisional  title,  it  having  been  granted  by  the 
provisional  president  of  the  State  of  Sucre.  Both  mines,  Felicidad  and  Venezuela, 
are  situated  to  the  southeast  of  the  village  of  Guariquen,  in  the  municipality  of  Union, 
in  the  Benitez  district  of  the  State  of  Sucre. 

**  The  New  York  and  Bermudez  Companjr  allege  as  the  basis  of  their  petition  that 
both  mines  Felicidad  and  Venezuela  are  situated  within  the  limits  of  the  mining 
concession  and  the  plot  of  lands,  of  which  it  is  the  owner,  under  titles  granted  the  7tn 
and  14th  of  December,  1888,  and  that  the  contract  entered  into  by  the  National  (Jov- 
emment  <m  the  15th  of  September,  1883,  of  which  the  company  is  cessionary,  grants 
to  it  the  exclusive  right  to  exploit  the  asphalt  in  the  former  State  of  Bermudez.  To 
clear  up  the  matter  the  Supreme  Chief  of  the  Republic,  through  this  ministry,  and  by 
resolution  dated  the  6th  of  September  last  past,  ordered  a  commwsion  composed  of 
the  engineers  named,  one  by  the  National  Government,  one  by  the  New  York  and 
Bermudez  Company,  and  the  other  by  the  representative  of  the  owners  of  the  mine 
Felicidad.  to  repair  to  the  lands  in  dispute  ana  to  make  plans  thereof.  This  commis- 
sion consisted  of  Drs.  Julio  Blanco,  Jesus  Mufioz  Tebar,  and  Jerman  Jimenez.  The  two 
latter  have  each  presenU*d  a  plan  of  the  entire  lands  in  dispute  and  their  topographical 
corrwtness  is  certified  by  Dr.  Julio  Blancf).  In  virtue  tnereof  and  considering  that 
the  contract  entered  into  by  the  National  (loveriiment  with  Mr.  Horatio  R.  Hamilton 
on  the  15th  of  September,  1883,  does  not  grant  to  the  New  York  and  Bermudez  Com- 

Sany  the  exclusive  right  to  exploit  the  asphalt  existing  in  the  former  State  of  Bermu- 
ez,  since  in  the  contract  of  which  this  company  is  cessionary,  the  like  monopoly  ia 
not  stipulated  and  can  not  be  presumed  but  must  be  clearly  and  precisely  expressed, 
and  in  case  of  doubt  all  presumption  must  be  in  favor  of  liberty;  considering  that  the 
definitive  title  granted  f)y  the  national  (iovernment  on  the  7th  of  December,  1888, 
concedes  to  Mr.  A.  II.  Carner,  8<»cretary  of  the  N€»w  York  and  Bermudez  G)mpany, 
the  ownership  of  a  mine  situati^d  at  20  kilometers  from  the  village  of  Guariquen,  at 
an  elevation  of  180  meters  above  the  level  of  the  sea;  that  the  title  panted  on  the  14th 
of  Dcrcember,  188S,  grant«<  a  portion  of  lands  of  the  superficies  of  the  said  mining  con- 
cewion,  situated  alsc>  at  20  kifomeU^rs  from  the  village  of  (luariqueu;  considering,  that 
according  to  the  plans  preseuU'd  by  the  commission  of  engineers,  the  asphalt  lake, 
which  the  New  York  and  Bermudez  ('ompany  is  exploiting,  is  situated  at  10  to  12  kilo- 
meters from  the  village  of  Guariquen,  and  at  an  elevation  of  4  or  5  meters  abi^ve  sea 
level— that  is  to  say,  8  kilometers  above  the  plan  shown  by  tht»  title  deeds  of  their 
mining  concession — considering  that  according  to  the  said  plan  th(>  mines  Felicidad 
and  Venezuela  are  situated  at  less  than  1 1  kilomet(*rs  from  the  said  village  of  Guari- 
quen. and  are  not  therefore  included  within  the  mining  concession,  which  belongs  to  the 
New  York  and  Bermudez  Company,  according  to  llie  titl<«  dee<ls  pnMliiced  by  the 
nid  company:  considering  that  even  if  the  situation  of  the  asphalt  lake,  which  the 
New  York  ana  Bermudez  Companv  is  exploiting  were  the  same  a.M  that  shown  in  their 
title  deeds,  it  could  not  oppose*  the  rights  of  third  parties.  b<»cau.**e  in  it.**  di^nls  no 
boundaricfs  are  given,  and  these  are  essential  to  determine  the  ownership  of  rf*al  estate; 
considering  that  in  amfonnity  with  clause  18,  No.  15  of  the  national  constitution  of 
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1881,  correeponding  to  clause  13,  No.  16,  of  the  constitution  now  in  i^rce,  mines  are 
the  property  of  the  States  of  the  Union,  which  transfer  Uie  administration  thereof  to 
the  Feaeral  Govenunent  in  order  that  they  should  be  administered  under  a  uniform 
system  of  exploitation,  in  accordance  with  the  law  on  that  behalf,  and  that  conseauently 
monopoly  of  the  exploitation  of  asphalt  could  not  be  comprehended  in  the  said 
contract  with  Mr.  Horatio  R.  Hamilton,  because  for  that  purpose  it  would  be  necessary 
that  the  law  in  force  at  that  date  should  have  been  repealea;  and  considering  that  in 
the  proceedings  lodged  in  this  ministry  by  Messrs.  Julio  Figuero,  Eduardo  CSipecchi, 
and  Antonio  Vincentelli  Santelli,  for  the  purpose  of  obtaining  the  final  adjudication  ci 
an  asphalt  mine  called  * '  Venezuela, '  *  in  the  municipality  of  Union  in  the  Benitez  district 
of  the  State  of  Sucre,  it  appears  that  the  re<^uirement8  of  the  Mining  Code  now  in 
force  have  been  complied  with,  in  consideration  of  the  propositions  above  set  forth, 
the  Supreme  Chief  of  the  Republic— 

"1.  The  said  petition  of  the  New  York  and  Bermudez  Company,  dated  the  17th 
of  July  last  past,  praying  that  the  definitive  title  of  the  mine  Fehcidad  be  declared 
null  and  opposing  the  grant  of  the  definitive  title  of  the  mine  Venezuela  to  Messrs. 
Julio  Figuera,  Eduardo  Capecchi,  and  Antonio  Vincentelli  Santelli,  who  have  obtained 
the  provisional  title  thereto,  subject  to  the  provisions  of  law  in  that  behalf,  is  without 
standing. 

^'2.  Messrs.  C.  M.  Warner  and  P.  R.  Quinlan  remain  entitled  to  the  full  en^ovment 
of  their  rights  as  owners  of  the  mine  Felicidad,  of  which  the  definitive  title  was 
granted  by  the  National  Executive  on  the  30th  of  November,  1897. 

^'3.  Let  the  title  of  ownership  be  wanted  to  Messrs.  Julio  Figuera,  Eduardo  Capec- 
chi,  and  Antonio  Vincentelli  Santem  for  the  mine  called  Venezuela,  situated  in  the 
municipality  of  Union,  in  the  district  of  Benitez,  in  the  State  of  Sucre.  Let  it  be 
communicated  and  published.     For  the  National  Executive.     Ramdn  Ayala.'* 
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[Translation.] 

I,  Julio  Perez  Garcia,  director  of  the  department  of  territorial  riches,  in  the  ministry 
of  fomento  of  the  United  States  of  Venezuela,  do  hereby  certify:  That  in  the  archives 
of  mines  of  this  ministry  there  is  an  *'expediente,''  the  tenor  of  which  is  as  follows: 

[United  States  of  Venezuela.    Ministry  of  Fomento.    Department  of  Territorial  Riches.    Caracas, 

November  20, 1888,  25  and  30.    Resumes  and  report.] 

'Mr.  A.  H.  Gamer,  secretary  of  the  New  York  and  Bermudez  Company,  asks  that 
a  definite  title  of  property  be  ^nted  him  for  ninety-nine  years  on  the  asphalt  mine 
that  he  has  denounced  in  the  jurisdiction  of  the  parish  Umon,  village  of  Guariquen, 
of  the  section  of  Cumana,  in  the  State  of  Bermudez,  and  he  incloses  to  that  effect  the 
provisory  title  of  propertv  issued  by  the  president  of  the  said  State  of  Bermudez. 
The  director  who  signs  this  document  reports  as  follows:  That  the  formalities  pre- 
scribed by  the  decree  that  regulates  the  law  of  mines  have  been  compiled  with,  and 
that  in  consequence  the  petition  of  the  interested  party  can  be  granted.  Francisco 
Pimental,  hijo." 

Citizen  Minister  of  Fomento.  A.  H.  Camer,  secretary  of  the  New  York  and  Ber- 
mudez Company,  before  yoxi  appear  respectfully  and  say  as  follows:  That  in  virtue 
of  a  provisory  title  to  certain  asphalt  mines,  situate  in  the  State  of  Bermudez,  granted 
to  the  petitioner  by  the  executive  of  that  State  and  dated  at  Barcelona,  October  23, 
ld88,  which  is  inclosed,  and  in  accordance  with  the  decree  that  regulates  the  law  of 
mines  of  May  30,  1887,  I  res];>ectfully  beg  this  ministry  to  grant  me  the  definite  title 
to  the  said  mines.  It  is  a  favor  that  I  expect.  At  Caracas,  November  6, 1888.  b.  b. 
New  York  and  Bermudez  Co.,  A.   H.  Camer,  secretary. 

[United  States  of  Venezuela.    Presidency  of  the  State  of  Bermudez.    Administrative  department.] 

Inasmuch  as  Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Bermudez  Company, 
has  fulfilled  all  the  formalities  prescribed  by  the  decree  of  August  3, 1887,  that  regulates 
the  law  of  mines  of  May  30  of  same  year  with  regard  to  the  asphalt  mine  that  he  has 
denounced  as  discovered  by  him  in  the  jurisdiction  of  the  parish  Union,  \nllage  of 
Guariquen,  section  Cumana,  of  the  State  of  Bermudez,  and  upon  which  the  technical 
inspector  of  mines,  Mr.  J.  Orsi  de  Mombello,  has  made  a  favorable  report,  stating  that 
he  nas  made  a  long  stay  on  the  said  min^  and  that  this  is  situate  at  a  distance  of  20 
kilometers  to  the  southeast  of  the  village  of  Guaric[uen  and  180  meters  over  the  level 
of  the  sea,  and  having  found  a  vast  suriace  of  a  circular  shape,  all  in  swampy  lands, 
over  which  are  found  lai^ge  deposits  of  asphalt,  a  sample  of  which  is  inclosed;  the 
executive  of  the  State,  with  the  favorable  vote  of  the  council  of  administration  and  in 
conformity  with  articles  25  and  26  of  the  said  decree,  has  been  pleased  to  grant  and 
hereby  grants  the  provisory  title  of  property  for  two  years  to  the  said  Mr.  A.  Ii.  Camer, 
granting  him  at  the  same  time  the  authorization  he  needs  for  applying  for  the  definite 
title  and  to  exploit  in  his  own  interest  the  newly  discovered  asphalt  deposit.  This  is 
registered  in  tne  book  kept  to  that  effect  and  its  publication  in  the  press  has  been 
decided  upon,  as  also  it  has  been  decided  to  send  a  copy  of  it  to  the  ministry  of  fomento. 
Given  at  tne  Govemment  Palace  of  the  State  of  Bermudez,  October  22,  1888,  twenty- 
fifth  year  of  the  law  and  thirtieth  of  the  federation.  The  president  of  the  State,  B. 
Rauseo.    The  secretary-general,  Ildefonso  Nuftez. 

(United  States  of  Venezuela.    Kxccutive  Power.    AdministratlTe  department.    Barcelona.  October 

22,  1888,  25  and  30.    No.  335.] 

Citizen  Minister  of  Fomento,  Caracas:  In  compliance  with  article  29  of  the  decree 
that  regulates  the  law  of  mines,  of  August  3,  1887,  I  have  the  honor  to  send  you  here- 
with inclosed  a  cojpy  of  the  provisory  title  that  I  have  wanted  to  Mr.  A.  11.  Camer, 
secretary  of  the  New  York  and  Bermudez  Company.  God  and  the  federation.  B. 
Rauseo. 

(  araoas,  November  6,  1888.  Mr.  Vicente  Coronado,  Minister  of  Foniouto,  City. 
Dear  Sir:  It  being  impossible  for  me  to  go  personally  to  present  you  my  rif<pocts,  on 
account  of  a  serious  illness  that  has  l)ound  me  to  my  bed,  I  have  the  pleasure  to  intro- 
duce you  my  secTetary,  Mr.  Moh^a  Salas,  who  will  hand  you  several  documents  con- 
nerl<*d  with  wild  lands  and  anphalt  mines,  and  who  will  be  able  to  give  you  any 
information  you  may  wiph  in  that  renpc^ct.  I  shall  consider  as  a  special  the  prompt 
dispati'h  of  those  matters.  Hoping  to  have  the  pleasure  of  meeting  you  personally 
witnin  a  f«'W  days,  I  remain,  youn*  rospi»ctfully,  A.  H.  Camer. 
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[Unitod  States  of  Vonezuela.    Ministry  of  fomento.     Department  of  territorial  riches,  OaracM, 

December  5,  1888.    25  and  30.] 

Resolved:  Mr.  A.  H.  Oamer,  secretary  of  the  New  York  and  Bermudez  Coin|)any. 
having  fulfilled  the  formalities  prescribed  by  the  decree  that  regulates  the  mining 
law  now  in  force  regarding  the  denunciation  of  an  asphalt  mine  that  he  has  dis- 
covered in  the  jurisdiction  of  the  parish  Union,  \dllage  of  Guariquen,  in  the  section 
of  Cumana,  in  the  State  of  Bermudez,  having  also  produced  the  provisory  title  of  prop- 
erty of  the  mine,  issued  by  the  president  constitutional  of  the  said  State  of  Bermudez: 
the  President  of  the  Republic,  in  conformity  with  article  9  of  the  aforesaid  decree, 
with  the  vote  of  the  federal  council,  resolves  that  the  definite  title  of  property  to  the 
said  asphalt  mine  be  granted  for  ninety-nine  years  in  favor  of  Mr.  A.  H.  Cramer,  sec- 
retary of  the  New  York  and  Bermudez  Company.  Let  this  be  conmiunicated  and 
published.  For  the  Federal  Executive,  Coronado.  Federal  Council.  Approved. 
Caracas,  December  5,  1888.    The  chairman,  S.  Pachwo. 

[The  President  of  the  Republic,  with  the  vote  of  the  Federal  Council.] 

Inasmuch  it  appeara  that  Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Ber- 
mudez Company,  nas  asked  the  Government  to  grant  him  the  definite  title  ot  prop- 
erty to  an  asphalt  mine  which,  according  to  the  rights  that  article  23  of  the  decree 
that  regulates  the  laws  on  the  matter  gives  him,  he  has  denounced  before  the  consti- 
tional  president  of  the  State  of  Bermudez,  the  which  mine  is  situate  in  the  juris- 
diction of  the  parish  Union,  village  of  Guariquen,  in  the  section  of  Cumana,  of  the 
State  of  Bermudez,  at  a  distance  of  20  kilometers  to  the  southeast  of  the  said  villa^ 
of  Guariquen  and  at  180  meters  over  the  level  of  the  sea;  having  also  proved  this 
denunciation  by  presenting  the  provisory  title  to  said  mine,  granted  on  the  22d  of 
October  of  this  year  by  the  constitutional  president  of  the  State;  and  having  fulfilled 
the  fonnalities  prescribed  by  the  decree  that  regulates  the  mining  law,  dated  August  3, 
1887,  has  decided  to  grant  to  Mr.  A.  H.  Caruer.  secretary  of  the  New  York  and  Ber- 
mudez Company,  the  property  of  the  said  mine  in  all  the  extension  that  corresponds 
to  it  and  witli  respect  to  all  the  asphalt  deposits  comprised  in  the  same,  in  accordance 
with  the  legal  denunciation,  made  before  the  said  president  of  the  State  of  Ber- 
mudez. The  present  title  shall  be  registered  in  the  respective  registry  office,  and 
shall  give  the  ri^ht  to  the  cessionaire  and  his  heirs  for  the  term  of  ninety-nine  years 
to  the  exploitation  and  enjoyment  of  the  said  mine,  with  the  legal  restrictions  and 
without  any  mining  tax  on  its  produce,  as  it  is  in  the  case  determined  by  article  40 
of  the  decree  that  regulates  the  mining  law,  already  cited.  Given,  si^ed,  sealed, 
and  (rountersigned  in  the  Federal  Palace,  at  Caracas,  December  7,  1888.  Year  twenty- 
fifth  of  the  law  and  thirtieth  of  the  federation.  Juan  Pablo  Rojas  Paul.  Counter- 
signed, the  minister  of  fomento,  Vicente  Coronado.  It  is  a  copy,  Francisco  Pimen» 
tel,  hijo. 

[Cable  Hddrnss:  Bonnudw.    Trinidad.     Flomc  office:  .'">,')  and  57  Bcuiver  strwt.  New  York.     RrAnch 

otrue,  Triniiiild,  W.  I.    Trinidad,  W.  I..  June  10.  1891.] 

Senor  Minister  of  Fomento  of  the  United  States  of  Venezuela,  Caracas.  Sir:  We 
have  the  honor  to  advise  you  that  wo  have  to-day  appointed  Mr.  Guillenno  Ramirez, 
a  resident  of  the  federal  district,  as  agent  of  this  ct)mpany  in  that  city.  In  conse- 
quence, we  beg  you  that,  iis  long  as  we  do  not  decide  otherwise,  you  recognize  only 
tne  said  gentleman  in  that  capacity,  in  all  matters  concerning  our  business  with  the 
respected  (iovernment  of  Venezuela.  We  have  the  honor  to  remain,  your  obedient 
servants,  New  York  and  Bermudez  Company,  A.  11.  Camer,  secretary  and  managing 
trustee. 

Citizen  Minister  of  Fomento:  The  signatory,  a  resident  of  the  federal  district, 
with  all  due  respect,  before  you  appears  and  says  as  follows:  By  letters  received  from 
Mr.  A.  H.  earner,  secretary  of  the  Kew  Y'ork  and  Bermudez  Company,  he  authorizes 
me  to  solicit  from  the  National  (iovernment,  through  your  respectable  medium,  the 
necessary  pennission  for  the  vessels  that  go  to  Caiio  Colorado  for  the  asphalt  that  the 
company  is  exploiting  by  virtue  of  the  concession  gninted  to  it  under  date  of  Decem- 
ber 7,  1S88.  could  be  allowed  to  go  as  far  as  the  harbor  of  (luanocro  (Guariquen), 
where  there  is  already  built  a  wharf  .suitable  for  the  accommodation  of  large  vessels, 
fuUillin^  in  each  cai^e  the  formalities  prescribed  by  the  laws  on  the  matter.  This 
pennission,  Mr.  Minister,  is  necessiiry  insomuch  as  large  vessels  can  not  go  as  far  as 
Cano  (-olorado,  nor  are  they  used  to  doing  so,  where  is  situate  the  marine  cuetora- 
house,  and  the  difficulties  that  exist  in  that  place  are  many  and  such  a«  can  not  be 
sunnoiinted,  for  such  ships  to  go  to  take  in  their  cargo,  on  account  of  the  distance  of 
the  custom-house  from  the  navigable  canos  and  also  by  reason  of  the  enormous  dis- 
tance of  the  anchorage  of  this  sort  t>f  ves.*<els,  and  even  for  smaller  ves.sels  which  can 
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not  either  anchor  in  Cafio  Colorado.  All  these  troubles  that  must  be  got  over  and  of 
which  the  Federal  Executive  already  knows,  lead  me  to  expect  the  prompt  dispatch 
of  this  my  petition,  since  the  cargo  of  asphalt  is  ready  at  Guanoco,  since  a  few  weeks, 
and  we  expect  that  the  first  vessel  will  arrive  for  account  of  the  company  at  any 
moment.  Furthermore,  Mr.  Minister,  taking  into  consideration  the  distance  from 
here  to  Cafio  Colorado,  I  beg  that  you  would  aak  the  minister  of  finance  to  transmit 
the  permission  that  I  solicit^  by  telegraph.  I  implore  justice,  at  Caracas,  September 
24,  1891.  Guillermo  Ramirez.  Again:  To  furtner  strengthen  what  I  have  said 
above,  permit  me  to  call  your  attention  to  tiie  paramph  of  the  report  of  the 
custom-nouse  of  Cafio  Colorado  which  refers  the  New  York  and  Bermudez  Company, 
and  which  is  found  in  the  memoria  presented  by  the  minister  of  finance  to  the  legis- 
lative federal  bo<ly.  in  the  present  year.     Dated  as  above.     Ramirez. 

(L'nitcd  Staten  of  Venezuela.    Ministry  of  Fomento.    Department  of  Territorial  Riches.    No.  1002. 

Caracas.  October  14. 1891.] 

Citizen  Minister  of  Finance:  In  accordance  with  what  was  decided  yesterday  in 
f*ahinei,  I  have  the  honor  to  inclose  the  petition  in  which  Mr.  A.  H.  Camer,  secretary 
M  the  New  Y'ork  and  Bermudez  Company,  begs  that  the  vessels  of  said  company  that 
may  l>e  destined  for  taking  the  asphalt  that  they  exploit  and  which  was  granted  them 
hv  the  National  Executive  on  December,  1888,  be  allowed  to  go  as  far  as  Guanoco 
crtiiariquen)  Amengual. 

i^ilizen  Minister  of  Finance:  The  undersigned,  sufficiently  authorized  by  Mr.  A.  H. 
Earner.  «*ecretary  of  the  New  York  ahd  Bermudez  Company,  before  you,  with  all  re- 
?<|>ert.  say  as  follows:  The  British  schooner  Carrie  Ecuter,  of  154  tons  Durden,  Captain 
Minnin.  should  have  arrived  at  Cafio  Colorado,  to  load  for  asphalt  of  the  said  company, 
and  has  not  been  able  to  do  so  in  the  same  port,  on  account  of  the  fijeat  numoer  of 
difficulties  there  are  in  that  locality,  and  there  being  a  good  landing  place  at  Guanoco, 
where  the  mines  are  .situates!,  I  come  to  beg  you  to  grant  to  the  New  York  and  Ber- 
mudez Company  permission  to  the  effect  that  the  British  schooner  Carrie  Easter  may 
iTo  as  far  as  Guanoco  to  take  in  her  cargo,  fulfilling  previously  the  legal  regulations. 
And  the  distance  between  this  (*apital  and  Guanoco  being  so  great,  I  beg  also  that 
this  permission  be  transmitted  by  telegraph.  I  implore  justice,  at  Caracas,  October 
19.  1891      Guillermo  Rimirez. 

(Mini8tr>'  of  Finance.     Department  of  custom-houses.    No.  1610.    Caracas,  October  20.  1891.] 

Citizen  Mini«»ter  of  Fomento:  I  have  the  honor  to  return  to  that  ministry,  as  a  matter 
for  you  to  decide,  the  petition  of  Mr.  Camer,  secretary  of  the  New  York  and  Bermudez 
<'ompany.  which  you  were  pleased  to  inclose  in  your  communication  to  me,  dated  14th 
instant,  and  numbere<l  1002,  in  which  petition  he  begs  that  the  large  V4>88els  that  go  to 
Cafio  Colorado  to  load  the  asphalt  that  they  exploit  in  virtue  of  the  conclusion  that  was 
grant<Hi  them,  be  allowed  to  go  as  far  as  the  nonofficial  port  of  Guanoco  (Guariquen).  to 
take  in  the  said  cargo.  This  ministry  does  not  see  any  difficulty  in  the  way  of  granting 
this  petition.  provide<i  the  following  formalities  be  fulfilled,  according  to  article  13  of 
the  lAw  XVI 1  of  the  Law  of  Finance:  1,  That  in  each  case  the  permission  be  pre- 
viously asked  for  from  the  Government,  expressing  the  name  of  the  vessel  that  is  going 
to  take  in  the  cargo  and  provided  this  vessel  comes  in  ballast;  2,  that  the  company 
give  bail,  alsr>  previously  and  to  the  satisfaction  of  the  Government,  to  the  director 
<if  customs  at  (^afio  Colorado,  to  respond  for  the  good  behavior  of  the  vessel  and  with 
the  condition  that  this  must  go  to  the  custom-house  of  Cafio  Colorado  after  having 
taken  in  her  carpo,  to  be  dispatched  thence  legally  to  her  destination;  and  all  the 
expenses  that  this  operation  may  cause  must  be  for  account  of  the  company:  and  3. 
that  in  each  case  the  parties  interested  must  make  their  petition  to  the  ministry  of 
fomento,  thn>ugh  which  their  concession  was  grantwl,  so  that  said  ministry  may 
order  that  of  finance,  which  in  it<*  turn  will  transmit  the  n(*cessary  orders  to  the  custom- 
house at  Cafio  Colora<Io.  To  this  end  I  also  inclose  a  petition  made  to  this  ministry 
by  Citizen  Guillermo  Ramirez,  as  a^ent  of  the  same  gentleman,  secretary  of  the  com- 
pany, Mr.  Camer,  asking  for  penni.*4sion  to  ship  asphalt  at  Guanoco.  (lod  and  the 
Federation.     Vicente  Coronado. 

citizen  Minister  of  F<)m<»nto:  Guillermo  Ramirez,  in  repnwntation  of  Mr.  A.  H. 
Camer,  swretaryof  the  New  York  and  Bermu<lez  Company,  before  you  with  all  respect 
way  as  follows:  The  company  having  an  urgent  newl  of  exporting  a  caigo  <>f  asphalt, 
already  in  the  port  of  GuancK'o  (Guariquen)  and  coming  from  it«  mines,  in  virtue  of 
the  concession  to  them  granted  by  the  Government  in  Dec<»mber,  1888,  and  the  diffi- 
culties for  the  loading  of  large  v(»as<'ls  in  Cafio  Colorado  being  v«Ty  great  and  well 
known,  I  come  to  beg  you,  ^?r.  Minister,  to  pant  permission  to  the  British  sch(K)ner 
Carrie  EaMtrr,  of  154  tons  bunlen,  Captain  Mmnis,  and  which  cc»ming  in  ballast  fn)m 
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Trinidad  must  have  already  arrived  at  Cafio  Colorado,  so  that  she  mav  be  allowed 
to  go  as  far  as  Guanoco,  there  to  take  in  a  cai^  of  some  16,000  kilos  of  asphalt,  the 
company  being  dinposed  to  fulfill  the  formalities  set  forth  by  Law  XVII,  article  13, 
and  other  legal  dispositions.  I  beg  likewise  that,  taking  into  consideration  the  dis- 
tance to  Guanoco  and  Cafio  Colorado,  that  permission  be  transmitted  by  telegn^ih. 
I  implore  justice,  at  Caracas,  October  22,  1891.    Guillermo  Ramirez,  i 

Citizen  Minister  of  Fomeuto:  The  imdersigned,  in  the  name  of  the  New  York  and 
Bermudez  Company,  before  you  in  due  form  and  with  all  respect,  say  as  follows: 
The  British  brig  Harry  Steward,  of  243  tons  burden,  will  soon  arrive  at  the  port  of  Oafio 
Colorado,  proceeding  in  ballast  from  the  island  ot  Trinidad;  as  said  vessel  comes  to 
take  in  some  240,000  kilos  of  asphalt  from  the  mine  that  the  company  are  now  exploit- 
ing in  virtue  of  concession  maae  them  in  December,  1888,  I  come  to  beg  ycni  for  the 
necessary  permission,  so  that  the  said  vessel  may  go  as  ^  as  the  nonomcial  port  of 
Guanoco,  which  was  constructed  by  the  company,  so  as  to  facilitate  the  shipping  of 
tiieir  produce,  previously  fulfilling  at  the  customs  of  Cafio  Colorado  all  the  rules  set 
forth  oy  article  13  of  Law  XVII  of  the  Code  of  Finance,  and  other  laws  in  force.  I  heg 
also  that,  taking  into  consideration  the  distance  from  this  city  to  Cafio  Colorado,  the 
order  be  transmitted  by  telegraph  to  the  director  of  the  custom-house  at  that  port. 
I  implore  justice,  Caracas,  October  26,  1891.    Guillermo  Ramirez. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  terrltortal  riches.    No.  lOM. 

Caracas.  October  26, 1891.]  ' 

Citizen  Minister  of  Finance:  The  Citizen  Guillermo  Ramirez,  on  behalf  of  A.  H. 
Camer,  secretary  of  the  New  York  and  Bermudez  Company,  says  to  this  ministry, 
under  date  of  22d  inst.,  as  follows:  (Here  is  copied  the  petition.)  And  1  have  the  honor 
to  advise  you  of  it,  so  that  you  may  transmit  your  orders  on  the  matter  to  the  respective 
custom-house.     DandF.    Amengual. 

[United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial  riches.    No.  1031. 

Caracas,  October  30. 1891.] 

Citizen  Minister  of  Finance:  Under  date  26th  instant,  Citizen  Guillermo  Ramirez, 
on  behalf  of  the  New  York  and  Bermudez  Company,  says  as  follows:  (Here  the  peti- 
tion.) And  I  have  the  honor  to  advise  you  of  it,  so  that  you  may  give  orders  on  the 
matter  to  the  respective  custom-house.     Amengual.  j 

(United  States  of  Venezuela.    Ministry  of  fomento.    Department  of  territorial   riches.    Caracas, 

November  20, 1888.    25  and  30.    Resumen  and  report.] 

The  president  of  the  State  of  Bermudez  forwards  the  documents  relating  to  the 
denunciation  made  by  Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Bermudez 
Company,  in  the  name  and  on  behalf  of  the  said  company,  of  certain  wild  lands  situate 
in  the  parish  Union,  district  of  Benitez,  section  of  Cfumana  of  the  State  of  Bermudez. 
These  lands  are  acquired  by  the  petitioner  in  the  name  of  the  said  company  and  tibey 
are  to  be  used  for  the  exploitation  of  an  asphalt  mine  which  it  possesses  on  the  same 
lands,  in  conformity  with  articles  10  and  26  of  tlie  decree  that  r^^lates  the  mining 
law  now  in  force.  The  director  undersigned  reports:  That  all  the  formalities  that 
regard  wild  lands  have  been  fulfilled  and  that  the  title  of  property  to  said  lands  may 
be  granted  to  the  New  York  and  Bermudez  Company,  provided  the  value  of  the  lands 
is  paid  by  them  at  the  respective  office.  It  is  noticeable  that  formerly  the  mining  lands 
have  been  purchased  like  culture  lands,  although  there  is  no  law  that  states  expressly 
that  it  must  be  so.  The  lands  of  which  we  are  now  treating  were  valued  by  experts 
as  if  they  were  pasture  lands,  for  as  they  are  swampy  they  are  not  fit  for  agricultural 
purpope.s,  according  to  the  report  of  said  experts  and  of  the  surveyor.  Francisco 
rimentel,  hijo. 

[United  states  of  Venezuela.  State  of  Bermudez.  Executive  Power.  Administrative  Depart- 
ment.   Barcelona,  October  23,  1888.    Years  25  and  30.    No.  336.] 

Citizen  Minister  of  Fomento,  Caracas,  I  have  the  honor  to  submit  to  the  considera- 
tion of  the  National  Executive,  through  your  respectable  medium,  a  document  con- 
sisting of  ten  folios,  which  contains  the  proceedings  concluded  in  conformity  with  the 
law  of  June  2,  1882,  upon  wild  lands,  in  virtue  of  a  proposition  of  purchase  made  by 
Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Bermudez  Company,  of  a  mining  land 
situate  in  the  parish  of  Union,  District  Benitez  of  the  Section  of  Cumana,  State  of 
Bermudez.    God  and  the  Federation.    B.  Rauseo.     Barcelona.  October  8,  1888. 

Citizen  President  of  the  State  of  Bermudez,  City.  1,  A.  H.  Camer,  secretary  of  the 
New  York  and  Bermudez  Company,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  United  States  of  America,  and  whose  work  of  exploitation  is  actu- 
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ally  in  activity  by  virtue  of  a  contract  entered  into  between  the  National  Government 
and  H.  R.  Hamilton,  imder  date  of  September  15, 1883,  and  which  contract  waa  trans- 
ferred to  thb  company  in  October,  1885,  and  which  transfer  obtained  the  approved  of 
the  Federal  Executive  in  December,  1885,  the  certificates  of  or^nization  being  sdl 
deposited  in  the  archives  of  the  ministry  of  fomento  of  the  Republic,  before  you,  in  the 
name  and  on  behalf  of  this  company,  with  all  due  respect,  sav  as  follows:  The  company 
having  taken  the  necessary  steps  to  obtain  the  provisory  title  to  certain  asphalt  mines 
situate  in  the  State  of  Rermudez,  on  a  road  constructed  by  the  company  toward  Uie 
southeast,  for  a  distance  of  20  kilometers  from  Guariquen,  up  to  a  house  belonging  to 
this  company  and  situate  on  this  road,  over  a  little  hill  before  getting  to  a  wooden 
bridge  wnich  leads  to  the  surface  of  the  asphalt  deposit  and  the  boundaries  of  which 
are  by  the  north,  south,  east  and  west  mangrove  swamps,  applies  by  the  present  and 
in  accordance  with  the  decree  on  wild  lands  of  May  24, 1882,  and  with  article  10  of  the 
decree  that  regulates  the  mining  law  of  August  3,  1887,  to  obtain  the  title  of  property 
to  the  wild  lands  that  comprise  the  mines  already  mentioned,  for  the  use  of  exploita- 
tion work.     I  am,  etc.,  A.  H.  Camer,  secretary. 

[Presidency  of  the  State  of  Bermudez.    Administrative  Department,  Baiceiona,  October  8, 1888.] 

The  present  petition  was  presented  to-day  at  9  o'clock  a.  m. ;  let  is  so  appear  accord- 
ing to  the  law  in  the  matter.  B.  Rauseo.  The  party  interested,  A.  H.  Camer. 
The  secretary-general,  Ildefonso  Nufiez. 

[Presidency  of  the  State  of  Bermudez.    Administrative  Department,  BaToclona,  October  8, 1888.] 

■ 

Rfsolred:  I  Ait  the  foregoing  petition  follow  its  legal  course.  The  petition  in  which 
Mr.  A.  H.  Camer  proposes  to  purchase  from  the  nation  a  parcel  of  land  on  which  are 
situate  some  mines  of^ asphalt,  under  the  b  undaries  and  marks  expressed  in  the  said 
petition,  which  must  be  published  by  the  party  interested  in  an  official  newspaper, 
m  conformity  with  the  law  on  wild  lands.  To  effect  the  survey  and  make  the  topo- 
graphical plan  of  the  land,  according  to  article  11  of  the  aforesaid  law,  let  the  public 
8ur\eyor,  ( itizen  J.  Orsi  de  Mombell  ,  be  appointed ;  and  upon  accepting  this  appoint- 
ment, let  him  take  the  legal  oath  before  the  citizen  civil  chief  of  the  district  of  Benitez, 
and  let  him  afterwards  fulfill  the  formalities  prescribed  by  articles  10  and  11  of  the 
law  on  the  matter;  but  he  must  not  make  the  survey  until  such  time  as  the  municipal 
council  of  the  said  district  shall  certify  that  the  lands  proposed  to  be  purchased  are 
not  comprised  in  the  lands  of  any  vilhq^e,  in  accordance  with  what  is  set  forth  in  the 
resolution  of  the  Executive  of  Ma  30,  1884.  Let  the  Council  of  Administration  be 
advised  of  this;  let  this  be  communicated  to  whom  it  may  concern  and  published. 
B.  Rauseo.  The  secretary-general,  Ildefonso  Nufiez.  At  the  same  time  Mr.  Orsi 
de  Mombello  was  duly  advised.    The  secretary-general,  Ildefonso  Nufiez. 

[Presidency  of  the  municipal  council  of  the  district  of  Benite£.    El  Pilar,  October  15, 1888.] 

Presented  to-day,  and  the  tec  hnical  engineer  took  the  oath.  Let  this  follow  the 
legal  course.    The  President,  Manuel  L.  Hernandez.    J.  Orsi  de  Mombello,  engineer. 

[Presidency  of  the  municipal  council  of  the  district  of  Benitez.    El  Pilar.  October  16, 1888.] 

In  the  extraordinary  meeting  of  to-day,  15th  inst  nt,  at  8  o'clock  p.  m.,  the  con- 
tents of  this  document  were  considerea  which  treat  of  the  denunciation  of  wild 
lands  situate  at  20  kilometers  from  the  village  of  Guariquen,  in  the  jurisdiction  of 
the  parish  Union,  and  a  commission  was  appointed  to  report  to  the  council  whether 
the  said  lands  belong  to  any  village;  the  commission  is  coniposed  of  Councillors  Jos^ 
M.  Mattei  and  Francisco  Nevarro.    The  President,  Manuel  L.  Hernandez. 

[Presidaicy  of  the  municipal  council  of  the  district  of  Benite£.    El  Pilar,  October  18, 1888.] 

To-day,  the  18th  instant,  at  6  o'clock  in  the  evening,  the  municipal  haWng  met, 
the  rep  rt  intrusted  to  Commissioners  Mattei  and  Navarro  was  received,  to  the  effect 
that  til"  land  the  petition'  r  wishes  to  purchase  does  not  belong  to  the  lands  of  any 
township.    The  President,  Manuel  Hernandez. 

[Parish  Union.    Ooariqoen,  October  19, 1888.] 

The  foregoing  certifi  ate  having  been  issued  by  the  municipal  council  of  the  dis- 
trict of  Benitez,  I  went  immediately  over  to  the  pans')  wh  re  are  situate  the  lands 
which  the  secretary  of  the  New  York  and  Bermudez  Company,  Mr.  A.  H.  Camer, 
proposes  to  pur  base,  to  the  effect  of  making  the  survey  and  plans  of  t  e  said  lands, 
in    onformity  with  the  orders  contained  m  the  communication  of  the  secretary- 
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general  of  the  State  i>f  Bermiidez,  No.  305,  dated  October  8,  1888,  and  also  in  con- 
formity with  articl(»)  JO  and  11  of  the  law  of  wild  lands.  J.  Ond  de  Mombello. 
engineer  of  the  Republic. 

[Buroelona.  October  23, 1888.] 

In  «)nformity  with  the  anterior  communication,  I  have  the  pleasure  to  inclose  the 
topographic  plan  of  the  lands,  which  are  situate  at  a  height  of  180  metere  over  sea 
leveland  the  climate  of  which  in  generally  healthy  in  consequence;  they  are  not  adapted 
for  agricultural  nor  for  breeding  purposes,  as  they  are  swampy.  Orsi  de  MombeUOf 
civil  engineer  of  the  Republic.  There  is  an  ** Official  Gazette"  of  the  State  of  Ber- 
mudez.  No.  78,  of  October  12,  1888. 

[  Presidency  of  the  State  of  Hennudez.    Administrative  department.    BamlODA.  October  23. 1888.] 

The  survey  of  the  lands  which  Mr.  A.  H.  Camer,  secretary  of  the  New  York  and  Ber- 
mudez  Company^  proposes  to  purchase,  having  been  effected ^  lands  these  situate  in 
the  parish  oi  Union,  of  the  district  of  Benitez,  in  the  section  Cumana  of  this  State, 
there  being  also  a  report  from  the  president  of  the  (X)uncil  of  the  said  district,  as  well 
as  a  topographic  plan  and  another  report  made  by  the  surveyor;  and  here  being  present 
in  this  office  Mr.  A.  H.('amer,  it  was  pn>ceeded  to  appoint  experts  for  the  valuation  of 
the  said  lands,  accordinjs;  to  law;  on  the  part  of  the  Government,  the  citizen  Manuel 
Silva  Meilina  was  appointed,  and  on  that  of  the  interested  party  the  citizen  Moses 
Salas  was  also  appointwi:  let  these  experts  be  notified,  and  shoiild  they  accept  the 
appointment,  let  them  appear  before  this  presidency  to  take  the  legal  oath  and 
ap{)oint  a  third  expert,  who  shall  decide  in  case  of  dispute.  The  President.  B.  Rauseo. 
'rtin  Secr(»tary-General,  lldefons)  Nuftez.  At  the  same  time  the  citizens  Manuel 
Silva  Medina  and  MoseK  Salsu^  were  notified  of  their  appointment  as  experts.  The 
Secretary-General,  lldefonso  Xuftez.  On  the  same  day,  they  appeared  before  the 
Office  of  the  Executive  ix)wer  of  tlie  State  and  declared  that  thev  were  willing  to 
a<,'c«<pt  the  apj»intineiit  a.*<  experts,  and  being  duly  sworn,  they  took  cliaigeof  the  docu- 
ment's and  sign.  The  Prt^sident  of  the  State,  B.  Rau.'^eo.  Expert  Mamie  Silva 
Medina.  Expert  Moses  Sala»<.  The  Serr«»tary-General.  lldefonso  Nufiez. 
.  On  the  2.'i(l  of  OctoIxT  oi*  thc»  same  year  tlie  citizens  Manuel  Silva  Meiiina  and 
Moses  Sala.H.  who  have  Ix'cn  app<»int(Hl  ius  exjxTts  for  the  valuation  of  the  land  which 
Mr.  A.  U.  Cariier  wishes  to  pun^hasc*.  land  this  situate  in  the  parish  of  Union,  in  the 
jurisdiction  of  the  village  of  Guariciuen. district  of  Benitez,  of  the  se<*tion  of  Cumana; 
in  compliance  with  our  orders,  we  met  on  the  said  day  and  appointed  as  a  third 
exp«*rt  the  citizen  Tomas  Apiz.  who  accepted  that  appointment  and  Uyok  the  ne**t»s- 
aary  oath.  We  procewled  to  value  tlie  land,  and  as  tliis  is  swampy,  and  consequently 
not  fit  for  th«»  bretniin^  of  cattle  nor  for  agricultural  purposes,  as  set  forth  in  the 
njport  of  Surveyor  Orsi  de.Mfunbi'llo,  ^e  have  agriM^i  upon  fixing  as  value  of  thi* 
land  the  sum  <if  H,792  bolivars,  which  is  at  the  rate  of  79  centimals  of  Ijolivar  |H»r 
hr.H'tare,  or  of  2,0(K)  btilivars  ptT  s<iuare  league.  Mosin?  Salas.  Manual  Silva  Medina. 
Carlos  V.  \\nz. 

[Pnvjidoncy  of  Xhtt  StJtt*' of  IJormudex.    .Vdministrativo  d^iwrtniont.     Bant^lona,  October  23.  lift*.] 

Rfsolval,  All  the  formalities  for  the  acquisition  of  wild  lands  having  betMi  C(»m- 
plied  with  according  to  the  law  of  .fune  2.  1882,  these  seeming  to  be  in  order,  ha\ing 
also  published  the  ])etition  of  Mr.  A.  H.  Canier,  in  which  he  prop)08e8  to  purchase  a 
parcel  of  wild  land  situate  in  Guariquen,  in  th<^  jurisdiction  of  the  parish  of  Union, 
of  the  district  of  B(»nitez,  of  the  swtion  of  Cumana,  and  there  having  been  no  oppt>- 
sition,  this  is  api)n.)ved  in  what  refers  to  the  goveniment  of  this  State,  and  it  is  agroetl 
to  recomnufud  favombly  this  prr)po8ition  and  to  forward  t.hes«»  documents  to  the 
National  Executive,  through  the  citizen  minister  of  fomento,  for  the  adjudi(^tion 
and  c*on<eHsi()n  of  the  title  of  pmpertv  to  the  interested  party.  The  President,  B. 
liau8<»o.     Th(»  Secretary-General,  lldefonso  Nunez. 

On  th<?  23d  instant  these  dcK'uments  are  cIoschI:  they  consist  of  10  folios  and  are  for- 
wanled  to  the  National  Executive,  through  the  rt^spectable  medium  of  the  citizen 
minister  of  fomento.     Th«»  Se<Tetarv-(ien(»ral,  Ihlefonso  Nufiez. 

(l.'nite<l  Stat«»s  of  Venezuela.    .MiniRtr\'  of  fomento.     l>e|mrtn)ent  of  territoriHl  riches.    Cttmcaa.  Sej»- 

tem)ier  11,  lsx«.] 

ditizen  Pnsidcnt  of  ihr  Fvderal  Council: 

Mr.  \.  H.  Carner,  secretary  of  the  New  York  and  Beimudez  Companv.  in  the 
name  and  on  behalf  oi  the  Kiid  company,  having  fulfilled  all  the  formalities  pre- 
scribed by  the  law  of  wild  lands  and  by  the  de<Tee  that  n»gulales  the  law  of  mines 
in  fiin-e.  in  what  refers  to  the  denounciation  «>f  1  league  and  oA  ccnte>'iinal<<  of  wiltl 
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1an<U  for  une  in  the^xploilation of  the  aeplmlt  mine  therein  contained,  eituate  in  the 
paristi  Union  of  the  district  of  Benitcz,  itcction  Cumana,  of  the  State  of  Bermudez, 
the  President  of  the  Republic  has  decided  that  the  correspond ing  title  ol  adjudication 
bo  frrant^d.  and  so  aa  to  he  able  to  iwue  Iho  decree,  I  have  the  honor  lo  solicit  the 
^■ote  o(  the  high  body  over  which  you  prexide.  God  ond  the  Federation.  Vicenls 
Coninado.  Federal  Council.  Approved.  t'antca«.  December  11,  1888.  The  Preei- 
dent,  S.  Pache<M. 


lUnJted  9latsi  ol  VcMiuela.    ULniatry  ol  lomenlo.    DfpertDMiit  ot  MrrltorUI  ridtu.    No.  KO,    Car- 
mau.  r>«eniber  12,  1888.    Zfi  and  30.] 

Cituen  Jftniiter  of  Publie  CrtdiU 

Pleuse  order  the  commiaeion  of  pulilic''<-redit  to  leceive  from  Mr.  A.  H.  Carner, 
aecretary  of  the  New  York  and  Bermudez  tVimpany,  the  sum  ot  3,792  bolivare  id 
bonds  of  (he  national  conmlidated  debt  of  T)  I,  or  ila  equivalent  in  cash  at  the  rate 
of  the  last  public  tale  of  that  debt,  value  of  the  auperRcial  lands  of  an  asirfialt  mine, 
sold  to  the  New  York  and  Bermudez  r'ompany.  and  situate  in  the  district  of  Benites, 
section  Ciiinana,  of  ihe  Stale  of  Bermudei.  God  and  the  Federation.  Vicente 
Corona  do. 

For  B.  1,403.05.  Received  from  Mr,  A.  H,  Camer.  the  sum  ot  1,403  bolivars  and 
5  centimals  in  cash,  equivalent  to  the  aum  of  3.792  bolivars  in  bonds  of  the  national 
consoliilated  debt,  for  value  of  wild  lands  of  surface  nf  an  asphalt  mine  rituate  in 
thediairii't  of  Uc!)ii<>7.,  section  ot  (Jumana.ot  the  State  of  Bermuiiez,  Cararaa.  Decem- 
ber 14.  1888,  The  Treasurer,  J,  Fadilla.  There  is  («al  of  the  National  Treasury 
of  Public  Credit, 

[Uaited  BUtH  o(  Venriunla,    Ulnlatry  ot  lomoitfl.    Department  ol  teril  torlal  richei.    Caracu,  D«oam> 
>nrl4.  issn,    ZSaad».l 

Rf»olrtd.  The  formalities  prescribed  bv  the  law  ot  wild  lan<ls  anil  the  decree  that 
regulated  tne  niining  law  in  iotcp  having  iieen  fulfitled  in  the  di"nounciation  made  by 
Mr,  A.  H,  Camer,  9('cretar>-  of  the  New  York  and  Bermudi-z  Company,  in  the  name 
and  on  behalf  of  the  <taid  company,  of  I  squari'  le^ue  and  54  centeximals  of  wild 
lands  for  the  exploitation  of  the  asphalt  mine  that  he  posHCSseH  in  the  jurisdiction  of 
the  parish  Union, district  of  Bcnitez,  sectionot  ('umana,  of  the  State  ot  Bermudez, 
the  Prf«ident  ot  the  Republic,  with  the  favorable  vote  of  the  Fo<leral  Council,  has 
decided  that  the  correopomling  title  ot  adjudication  he  grantcil,  I^et  this  be  com- 
municated ami  published.     For  the  Fe<lera)  Executive,  Coronado, 

f  llidt*d  Btatea  ot  Venuuela.   UlPlitrr  ol  lomanto.    DeportnwDt  ol  tertltoTlal  rtobo.j 

The  formaliUccprcecribcd  by  the  law  ot  June  2, 1882,  and  the  decree  r<«uUting  the 
taw  of  mines  in  force  havine  bevn  fullilli-d,  the  National  Executive,  with  the  favorable 
vote  of  the  Federal  Council,  han  de<-lared  the  adjudication,  on  this  date,  in  favor  of  the 
New  York  and  Bermudez  Company,  reprceented  by  their  secretary,  Mr,  A,  H,  Camer, 
ot  1  square  league  and  54  centesimals  of  wilil  lands  that  form  the  surface  of  an  asphalt 
mine  that  the  said  company  own,  the  which  lands  are  acquired  for  the  exploitation 
of  the  said  mine,  situate  in  the  parish  Union,  district  ot  Benitcz,  section  of  Cumana, 
of  the  State  ot  Kerniudcz,  and  whow  iKJundaries  are:  By  the  north,  south,  east,  wert 
lands  covered  by  mangrove  trees  and  swampy.  The  adjudication  has  been  made  for 
the  sum  of  1,403  liolivan*,  in  cat>h,  or  the  equivalent  oi  .1,71)2  bolivars  in  bonds  of  the 
national  connoHdati'd  debt  of  5  per  cent,  which  amount,  Mr,  Camer,  the  secretary  of 
the  company,  has  paid  in  its  name,  at  the  olllce  of  the  commission  of  public  credit; 
and  the  Government  having  divided  that  the  title  of  property  to  the  said  lands  be 
granted,  the  inin[8t<'r  ol  foinento  who  signs  declarco  in  the  name  of  the  United  States 
of  Venezuela  that,  by  virtue  of  the  sale  made,  the  dominion  and  property  of  the  said 
lands  is  hereliy  transterreil  in  favor  of  the  New  York  and  Bermuae/.  Company,  with 
the  <leclaration  expressed  in  articles  6,  7,  and  S  of  the  inentionc<l  law,  which  by  their 
contents  authorize  the  pn-sent  ailjudication,  and  the  terms  ot  which  articles  must  be 
cuiwidered  as  divisive  in  this  mutter.  Caracas,  December  14,  1888.  2S  and  30. 
Vicenti*  Comnado.    This  is  a  copy.    Th(^  Director,  Francisco  Pimental,  hijo, 

<'itiz«n  ilinister  ot  Fomento;  I,  Felix  Monies,  a  lawyer,  before  you  with  all  respect 
say  as  f<)llows:  I  petition  to  you  beeging  you  to  give  the  necessary  orders  so  that  the 
director  of  territorial  riches  raav  allow  i       '  »         -i  .  ..- ^-■-.-  j ._  - 


riniiite  cipy  of  tjie  following;  FTxecutive  resolution  punting,  in  favor  of  the  secretary 
III  tlie  New  York  and  Bermudez  Company,  the  definite  title  of  properly  to  the  parcel 
til  wild  lands  which  he  denounced  tor  the  exploitation  of  the  asptialt  mine  that  he 


noses— s.  doc.  az,  eo-i— 
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owns  in  Guariquen,  section  Oumana  of  the  State  of  Bermiidez.    pefinite  title  ol  the 
same  and  plan  of  the  said  lands.    Caracas,  August  10.  1897.    Felix  Montes. 

Citizen  Minister  of  Fomento:  Guillenno  Ramirez,  of  over  21  yeare  of  age  and  at 
present  a  resident  of  La  Guayra,  before  you  with  all  respect,  say  as  foUowa:  %nce  the 
month  of  June,  1891,  at  which  date  I  was  no  longer  a  public  emplo]^,  I  be^pui  to  act 
as  agent  for  the  New  York  and  Bermudez  Company,  whose  buainefla  la  toe  exploitatioB 
of  its  asphalt  mines  of  Guariquen,  parish  of  the  section  of  Cumana,  in  oonfomiity  w^ 
the  concession  that  was  granted  to  the  company  b^  virtue  of  the  contract  entered 
into  with  the  National  Government.  As  I  am  now  in  the  peat  of  first  ''interventor" 
of  the  custom-house  of  La  Guayra,  through  the  honorable  appointment  made  by  the 
chief  of  the  executive  power,  I  beg  you  to  please  accept  in  future  any  petition  whkh 
my  son,  Guillermo  Ramirez  Martel,  may  present  you  in  the  name  of  the  odd  com- 
pany, since,  by  reason  of  our  having  been  accused  of  '^egalista'*  revolutioiudraa, 
the  petitions  which  I  presented  to  that  ministry  were  left  to  stand  aside,  this  delay 
causing  serious  damages  to  the  company.  The  undersigned  has  no  doubt  that,  given 
the  highness  and  elevated  feelings  of  the  chief  of  the  executive  power,  in  ftivor  of  the 
proeresB  and  welfare  of  the  Republic,  this  petition  will  receive  prompt  attentioiii 
and  the  matters  of  the  New  York  and  Bermudez  Company  that  are  pemiing  in  that 
ministry  will  be  favorably  decided  on  behalf  of  such  a  progreeaive  enterprise,  whidi 
has  already  began  to  yield  good  results  to  the  national  treasury.  I  implore  juatioe 
at  La  Guayra,  14th  of  December,  1892.  Guillermo  Ramirez.  Received  50  centi> 
mals  of  bolivar  for  stamps.    The  under-treasurer,  Jose  del  Olio. 

At  the  petition  of  the  American  citizen,  Henrv  R.  Bean,  and  by  order  of  the  citizen 
minister,  this  new  certified  copy  is  issued  as  well  as  a  certified  copy  of  the  plan  ol  the 
New  York  and  Bermudez  Company,  at  Caracas,  September  20,  1900.  Year  90  of  the 
Inde|>ondence  and  42  of  the  Fe<leration.     Tulio  Perez  Garcia.     (Here  is  a  seal  of  the 

Mini.slr>'  of  Fomento.) 

Translation  of  protest. 

Citizen  Civil  Chief  of  the  District  of  Benitez,  El  Pilar ^  via  CarupafU): 

The  undcrsigneil  North  Ameriran  citizen,  din^ctor  of  the  New  York  and  Bermudez 
Company,  b(?fore  you  api)ear8  and  wiys  as  follows: 

By  my  telegram  of  4th  instant,  eopy  of  which  I  inclose,  you  will  have  learned  of 
the  opportition,  l(»jr*il  and  energetic,  that  I  have  presented  to  that  office  under  your 
charge,  for  it  to  take  it«  legal  course  with  regard  to  the  denunciation  of  an  asphalt 
mine  said  to  have  been  discovered  by  citizens  Eduardo  Capecchi,  Julio  Figuera,  and 
Antonio  Vincentelli  Santelli,  which,  according  to  the  boundaries  that  they  design, 
and  in  view  of  tith»s  that  I  possess  as  director  of  the  company,  it  is  evident  that  that 
mine,  which  they  have  named  "Venezuela"  is  situated  in  mining  lands  of  our  prop- 
erty, situatcni  in  the  parLsli,  Union,  village  of  Guariquen,  of  the  section  of  Cumana, 
of  the  State  of  Bermudez,  the  titles  to  which  show  4,800  hectares,  the  largest  part  of 
surface  of  asphalt,  which  was  granted  to  the  New  York  and  Bermudez  Company  by 
the  National  Executive  on  the  7th  of  December,  1888,  in  conformity  with  the  mining 
laws  of  May  .30,  1887,  and  with  the  regulating  decree  of  August  3,  of  same  year,  then 
in  force.  Besides  the  ownership  of  flie  company  over  the  said  mining  concession, 
they  also  possess  legally  and  in  conformity  with  the  prescriptions  of  the  law  of  June 
2, 1882,  th(^  dominion  and  property  of  a  league  and  54  centesimals  of  wQd  lands  which 
form  the  surface  of  the  asphalt  mine  already  mentioned.  Both  documents  are  regis- 
tered in  the  office  of  the  under  registrar  of  the  district  of  Benitez,  in  El  Pilar,  on  the 
11th  of  D(*oeinber,  1900,  under  Nos.  61  and  62  of  the  first  protocol  corresponding 
to  the  fourth  quarter  of  said  year,  at  folios  100,  101,  and  102  and  back,  there  being 
affixed  the  legal  number  of  stamps. 

By  what  is  already  said  and  in  conformity  with  article  45,  Title  IV,  of  the  Mining 
Code  in  force,  I  formally  call  your  attention  and  protest  once  and  as  many  times  as 
shall  b(^  necessiiry  against  any  act  issued  of  that  authority  or  of  any  other  that  may 
affect  or  injun?  the  valuable  interc^sts  of  the  North  American  Company,  of  which  1  am 
director,  and  which  are  placed  under  the  care  and  pn)tection  of  the  laws  in  force  in  this 
Rt*j)ul)lic. 

It  is  justitre  that  1  ai*k  for. 

At  (4iraciW,  on  the  6th  of  April,  1808. 

A.  II.  Carner, 
Director  of  the  Xtw  York  ami  Bermudez  Company, 
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[New  Yarkand  Bermiidoi  Compsuy,  II  Oroadmy,  New  Vorlt.] 

Pout  of  Spain, 
Trinidad,  B.  W.  I..  March  SI,  1900, 
Citizen  hfinisler  of  Fomento  : 

The  undersized,  in  hia  capacity  as  director  of  the  New  York  and  Dcrmudez  Com- 
pany,  residing  in  Port  of  Spain  (British  islnnd  of  Trinidad),  with  due  reapect  says  m 

After  over  fifteen  yean  of  quiet  enjoyment  of  the  rights  acquired  by  the  company 
which  I  represent,  by  transfer  in  accordance  with  the  authorization  of  the  Govern- 
ment of  Venezuela^  made  by  Mr,  Horatio  R.  Hamilton,  of  the  contract  entered  into 
with  the  National  Executive  of  the  Kepublic,  under  date  of  September  15,  1883,  and 

£  proved  of  by  the  National  Congress  on  the  6th  of  June,  1384,  and  notwithstandii^ 
a  large  amount  of  capital  brought  into  Venezuela  and  the  large  amount  of  duties  that 
the  company  baa  paid  to  the  Government,  as  shown  by  the  atatistice  of  the  pro]>er 
departments,  by  the  various  reports  made  upon  the  subject  and,  lastly,  alaobv  judicial 
^oofs  produced  in  court,  there  has  been  an  attempt  to  curtail  the  rights  ot  the  said 
company  by  invading  the  territory  in  which  it  has  been  carrying  on  its  industry,  with 
special  benefit  to  the  country  on  account  of  the  heavy  capital  invested.  On  behalf  of 
tne  company  which  I  represent  I  have  appealed  to  the  Government  for  the  protection 
neceeeary  to  insure  its  rights  and  have  also  gone  to  a  trial  before  the  high  federal  court, 
when  the  National  Executive,  taken  by  surprise,  had  iasued  a  resolution  under  date  of 
4th  of  January.  1898,  annulling  the  contract  uf  which  the  New  York  and  IlermudeK 
Company  is  aasignee,  and  the  rightsof  the  company  were  made  clear  by  that  high  court, 
is  the  luminous  sentence  rendered  on  the  23d  of  August.  ^898,  by  the  chamber  of  last 
and  only  instance  of  the  high  federal  court,  in  which  sentence  the  resolution  issued  by 
he  National  Executive  waa  declared  null  and  void,  in  a  way  that  admits  of  no  con- 
roversy,  on  account  of  the  legal  doctrincH  on  which  it  is  based,  and,  consequently, 
the  company  was  left  in  ijuiet  possession  of  ita  rights,  a^  a  result  of  the  judicial  con- 
troversy, so  that  it  was  clearly  established  that  the  legal  force  of  the  contract  owned 
by  the  New  York  and  Bemiodez  Company  admits  of  no  discussion  and  until  then  had 
never  been  disputed,  the  company  having  carried  out  all  its  obligations  and  maintained 
its  conceHsiona  in  a  permanent  state  of  industrial  activity,  ae  the  National  Government 
knowa  through  reporta,  official  reaolutions.  and  statistics.  It  was  >dso  shown  that  the 
interests  of  the  company  were  threatened  by  other  parties  interested  that,  not  con- 
sidering the  validity  of  the  titles  of  the  com)«ny,  nor  the  prejudice  occasioned  to 
Venezuela  and  to  other  capital  brought  into  the  country  fur  tliia  kind  of  enterprise, 
and  which  is  kept  in  fear  on  account  of  the  troubles  it  is  exposed  to,  obliged  the  com- 
pany to  fight  for  ita  righta  before  the  courts  of  the  Republic  and  to  suapend  ita  work  for 
some  montha,  with  great  loss  to  its  interests,  a  loss  that  was  not  then  taken  intot^on- 
sideration.  the  rights  of  the  company  having  been  amply  insured  by  the  sentence  ot  the 
high  court  of  the  Republic. 

To-day,  Citizen  Minister,  1  take  the  liberty  of  again  calling  your  attention  to  denounce 
the  fact  that  the  same  business  intrigues  are  again  brought  to  bear  upon  the  Company 
which  I  represent,  since  Mr,  Sullivan,  accompanied  by  an  engineer,  has  presented 
himself  on  the  territory  of  the  property  of  the  company  making  explorations,  and  say- 
ing that  he  waa  sufficiently  authorized  to  that  effect,  and  with  the  purpose,  certainly, 
of  denouncing  the  mines  that  the  company  has  l^ally  acquireil.  in  the  mme  manner 
as  formerly,  when  it  was  neceeaary  to  bring  the  matter  b^ure  the  high  federal  court, 
since,  at  that  time,  a  concession  had  been  granted  of  a  mine  called  "Felicidad," 
which  is  in  reality  a  part  of  the  asphalt  lease  which  the  company  has  been,  and  is 
■till,  exploiting,  and  paying  punctually  to  the  Government  the  export  dues  men- 
tioned in  the  original  contract.  With  the  exploration  made  by  Mr,  Sullivan,  already 
referred  to.  the  same  old  proceedings  are  again  initiated,  and  so  I  apply  to  the  Gov- 
ernment, through  your  honorable  agency,  beting  it,  in  the  name  of  the  company 
which  I  represent,  for  the  neceaaary  protection  for  our  rights  and  interests,  and 
announcing  to  the  Government  that,  liy  the  same  system  formerly  uae<l,  it  is  intended 
to  cause  prejudice  to  the  company,  be  it  hy  taking  away  a  part  of  its  properties,  or 
by  obliging  it  to  stand  another  lawsuit,  all  of  which  would  mean  laige  losses  to  the 
company  and  want  ot  atability  for  the  capital  that  it  haa  invested  in  Venezuela. 

In  view  of  this,  and  confident  of  the  spirit  of  justice  of  the  Supreme  Magistrate  of 
the  Kepublic.  I  beg  the  honorable  minister  to  take  the  necessary  steps  so  that  the 
authorities  of  the  district  Henilez,  of  the  present  State  ot  Cuioana,  may  be  advised  o( 
the  spoliation  which  threatens  the  company  which  1  represent. 

It  IS  justice  that  I  beg  for,  in  Port  of  Spain,  British  Island  of  Trinidad,  on  the  31at 
ot  March,  1900. 

A,  H.  Carnbb,  Managing  Dirtclor. 
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Am»RF.3  j.  Vi4;as. 
Carac\s,  April  .j,  I'.tiyt. 

('it \Zf n  Sf'tn i.<t 'f  of  Fo In r tt t o: 

I.  Andre--'  J.  Vijrar:.  of  full  :ii:o  and  rf-^idinc  in  ihi?  riiy.  on  behalf  i»f  Mr.  A.  lii.iwani 
C'arnor,  director  of  th<*  X<»rth  AnK-rican  <tininanv.  "New  York  and  Bennudez  Com- 
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pany."  as  shown  by  Ihe  annexed  power  of  attorney,  legally  conferred,  and  of  which  a 
certified  copy  may  be  kept  in  this  office,  with  due  respect  say  aa  follows; 

I  reproduce  in  all  their  parts  the  denunciations  and  petilions  that,  under  date  March 
31  laat.  the  said  director  of  the  New  York  and  Bennudez  Company  addressed,  through 
vour  honorable  agency,  to  the  Executive  Power,  begging  for  just  national  protection 
(or  the  concesaions  and  rights  that  the  Republic  has  guaranteed  to  the  said  company. 
•ad  by  virtue  of  which  it  has  established  and  has  maintained  in  activity  during  seven- 
teen years  the  industrial  enterprise  known  by  this  name. 

iSuch  concessions  and  rights — established  by  the  contract  that  has  been  made  a  law 
of  the  Republic  by  tentative  act  of  June  6,  IS84,  and  which  have  been  confirmed 
in  all  their  force  and  vigor  by  sentence  of  the  high  federal  court  under  date  August 
23.  1898,  and  have  been  further  strengthened  by  special  and  definite  title  of  property 
to  certain  asphalt  mines  in  the  district  of  Benilei;,  State  of  Cilmana,  issued  by  the 
National  Executive  on  the  7th  and  14th  of  December,  J88S — said  concessions  and 
rights  could  not  be  curtailed  in  any  way,  unless  the  formal  declaration  made  by  the 
time  high  powers  of  the  Republic  were  ignored,  as  also  the  express  laws  that  protect 
private  property. 

The  company  on  its  part  has  abided  by  the  conditions  it  had  agreed  to  and  has 
□ever  failed  to  punctually  fulfill  them,  also  complying  with  all  the  obligations  it  has 
contracted  toward  the  National  Government,  be  it  in  respect  to  option^  concessions 
of  the  original  contract,  or  in  reepect  to  its  special  titles  to  mining  property  and  to  waste 
lands,  part  of  the  said  concession.  This  is  easily  proved  by  the  correspondence  irf 
the  company  with  the  Government  during  its  long  life,  since  the  Government  is 
informed  day  by  day  of  all  the  business  trannactions  of  the  company,  and  the  Govem- 


s  with  reference  to  thtw  transactions  and  the  public  treasury  has 
mportant  amounts  derived  from  the  fulfillment  of  the  contract  and  from  the 
special  mining  rnncessions:  and  the  agent  that  the  company  has  in  Caracas  forwards 
every  month  to  this  ministry,  as  also  to  the  ministry  of  the  treasury,  a  detailed  state- 
ment relating  to  theee  transactions,  and  it  is  not  out  of  the  way  to  mention  that  the 
pnigrearive  and  civilizing  results  obtained  through  the  intelligent  efforts  and  the  capi- 
tal inverted  by  the  company  in  the  region  that  is  iU  center  of  operations  are  evident. 
These  ri^ons,  formerly  unknown,  uninhaliited.and  impenetrable  to  the  human  foot, 
are  now  open  to  active  commen-e  and  to  progreas  by  means  of  stesm  communication 
and  the  canalixation  of  the  Cailos  France.  Guaraniche.  Guaranictito,  and  Guanoco, 
which  shortens  by  two  or  three  days  the  distance  from  the  interior  to  the  sea,  and  with 
the  drying  of  swampy  lands  nf  va^t  area,  now  converted  into  places  suitable  for  a^- 
cultural  cultivation  and  for  the  planting  of  ejttensive  cocoa  ertates;  and.  lastly,  with 
the  economical  impulse  given  by  considerable  sums  of  money  circulated  and  the  occu- 
pation given  to  hundreds  of  people  in  the  works  of  the  jast  enterprise. 

If,  then,  the  till <«  and  eoncessians  of  the  company  are  m)t  to  be  contested  in  law  and 
right,  and  furthermore  the  benefits  that  accme  to  the  public  treasury  and  to  the  local 
population  by  reason  of  the  fulfillment  of  the  conditions  agreed  to  by  the  company 
are  clear,  it  is  only  just  that  the  National  Government  should  concur,  on  its  part, 
to  strengthen  the  laws  that  guarantee  property  and  to  cause  the  assurance  that  tha 
Republic  has  promised  it  in  the  observance  of  mutual  and  equitable  obligations. 

So  that  in  view  ofthe  fact  that  there  have  been  addreaned  to  the  ministry  under  your 
honofable  charge,  by  third  parties,  some  solicitations  and  petitions  for  the  purpose  of 
obUining  authorization  of  title  to  exploit  asphalt  mines  on  the  territory  of  the  former 
State  of  Berraude/,  a  concession  exclusively  reserved  to  the  New  York  and  BermudeE 
Company  by  the  concessions  an<l  titles  that  have  been  eranled  to  it  by  the  high  national 
powers.  I  appeal  respectfully  to  you,  begging  you  to  obtain  from  the  National  Execu- 
tive a  resolution  declaring,  in  equity  and  justice,  the  voiduess  of  any  such  solicitations 
or  petitions,  if  any  have  been  addressed  to  this  ministry  or  may  in  future  be  so  ad- 
drMsed,  witii  the  purpose  of  obtaining  authorizations  for  the  exploitation  of  asphalt  in 
the  territory  of  the  former  State  of  Bermudez,  and  to  also  declare  null  and  void  such 
petitions  as  may  have  been  granted  or  may  in  future  be  granted,  as  they  would  be  in 
oppoeition  with  the  exclusive  rights  ot  exploitation  owned  by  the  New  York  and 
B^mudez  Company,  by  virtue  of  the  contract  of  which  it  is  concessionnaire  and  of  the 
titlee  of  property  issueo  by  the  National  Executive  on  the  7th  and  14th  of  December, 


Another  petition;   I  beg  respectfully  the  citizen  minister  to  advise,  in  the  same 
aiiner  and  to  the  same  effect,  the  superior  authorities  of  the  respective  States,  so  that 


they  may  decide  what  is  right. 

It  is  justice  that  I  appeal  for.  in  Caracas,  April  26, 1900. 

Andres  J,  Vioas. 
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Citixen  Minister  of  Fomento: 

ly  Andres  J.  Vigas,  of  full  age  and  residing  in  Caracas,  in  the  name  and  on  behalf  of 
Mr.  A.  H.  Camer,  director  of  the  North  American  Company,  "New  York  and  B^mu- 
dez  Company/'  have  the  honor  to  address  myself  to  you,  with  all  due  respect,  and 
say  as  follows: 

On  the  26th  of  April  ultimo,  I  addressed  to  this  ministry  a  petition  in  which  I  repro- 
duce the  denunciations  and  petitions  made  to  the  same  ministry  on  the  Slot  of  Mardi 
of  the  same  year  by  the  said  director  of  the  New  York  and  Bermudez  Company,  and  I 
appeal  to  the  supreme  government  beeging  it  to  take  the  necessaiv  stepB  for  the  pro- 
tection and  guaranty  of  the  legal  rights,  titles,  and  concessions  legally  acquirea  in 
Venezuela  by  the  said  company,  and  which  rights,  titles,  and  concessions  need  the 
positive  protection  of  the  National  Executive,  on  account  of  certain  facts  which  the 
same  company  has  already  brought  to  the  notice  oncre  and  again,  of  the  proper  Govern- 
ment of  Venezuela. 

I  reproduce  in  all  and  each  of  their  parts  the  former  explanations  and  petitions  of  the 
compan>r,  and  so  that  they  may  act  with  full  legal  force,  I  have  the  honor  to  transmit  to 
this  ministry  the  following  protest  and  opposition  addressed  latel^r  by  the  director  of 
the  New  York  and  Bermudez  Company  to  the  superior  civil  authority  of  the  district  of 
Benitez,  State  of  Cumana,  where  are  situated  the  mining  properties  of  the  company 
and  center  of  the  industrial  exploitation  that  it  carries  on  since  seventeen  years,  by 
Tirtue  of  its  legal  concessions: 

"Citizen  Civil  Chief  of  the  District  of  Benitez.  El  Pilar  (via  Carupano):  I,  the 
undersigned  American  citizen,  director  of  the  New  York  and  Bermudez  Company, 
say  as  follows:  With  reeard  to  tlie  denunciation  of  an  asphalt  mine  said  to  have  be^ 
discoverecl  by  Mr.  Sullivan  and  the  citizens  Eduardo  Capecchi,  Julio  Figuera.  and 
Antonio  Vincentelli  Santelli,  and  which,  acconlingto  it43  boundaries  as  shown  and  in 
view  of  the  titles  that  I  poesefv,  as  director  of  the  company,  it  is  evident  that  said 
mine  is  8ituate<i  on  mining  lands  of  our  property,  situated  in  the  parish  Union,  village 
of  Guariquen.  of  the  section  Cimiana  of  the  State  of  Bermudez;  said  titles  mention  an 
extension  of  land  of  4,800  hectares,  the  surface  of  which  is  asphalt  for  the  most  part, 
which  was  granted  to  the  New  York  and  Bermudez  Company  oy  the  National  Execu- 
tive on  the  7tU  of  Decem])er,  1888.  in  accordance  with  the  mining  law  of  May  30.  1887, 
and  with  the  decree  that  regulates  the  same,  issued  under  date  3d  of  August  of  same 
year,  in  force  at  that  time.  Besides  the  property  owned  by  the  company  over  the  said 
minine  concession,  it  also  (»wns  legally  and  in  confonnity  with  the  foruialities  pre- 
scribed bv  the  law  of  June  2.  1882.  the  domini(m  and  property  of  1  sciuare  league  and 
50  centcsiinals  of  waste  lands  which  form  the  surface  of  the  aforesaid  asphalt  mine. 
Both  documents  are  registered  in  tlie  lower  registry  office  of  the  district  of  Benitez 
in  El  Pilar  on  the  II th  oi  December.  1890,  under  Nos.  61  and  62  of  book  1,  cor- 
re8p<mding  to  the  fourth  quarter  of  same  year,  on  foli(»s  100,  101.  and  102  and  back, 
over  which  the  legal  stamps  have  been  obliterated.  In  view  of  this,  and  in  conformity 
with  article  45,  title  4,  of  the  Mining  (Vnle  in  force.  I  formally  call  wur  attention, 
and  I  protest  once  and  as  many  times  as  may  be  necessary'  against  any  acts  of  that  or 
any  other  authority  that  may  affect  or  injure  the  valual)le  interests  of  tlie  North  Ameri- 
can company  of  which  1  am  director,  and  which  are  placed  under  the  protection  and 
safeguard  of  the  laws  in  force  in  tlie  Republic.  It  is  justice  that  I  appeal  for  in 
Guanoco.  April  25.  1900.     (Signeii)  A.  H.  Camer,  Director." 

I  so  declare  it  for  the  i)urpo.««e  of  justice,  at  Caracas.  May  11,  1900. 

Andres  J.  Vigab. 


J//'.  Looniis  to  Secretary  of  State, 

Caracas,  December  ^6^  1900. 

(Received  11.40  p.  m.) 

Report  from  New  York  Bermudas  Lake  indicates  probable  attack 
on  its  ]>roperty  by  pillagers.  Recommend  sending  small  gunboat. 
No  reasonable  doubt  conspiracy  here  to  deprive  this  company  of  lake. 
Definitive  title  to  portion  lake  called  ''Venezuela*'  mine  granted 
natives;  no  Americans  interested  except  New  York  Bermudas,  from 
whom  it  has  been  illegallv  wrested-.  It  seems  to  be  clear  case  of  loot- 
ing and  nuUifving  vested  American  interests.  Appearance  imposing 
naval  force  will  doubtless  bring  Venezuelan  Government  to  reason. 

LOOMIS. 
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Mr,  Loomis  to  Secretary  of  State. 

[TdQgmm.] 

Caracas,  December  27, 1900. 

(Received  1.20  p.  m.) 

Cables  from  New  York  Bermudas  Lake  indicate  this  company  has 
considerable  armed  force  there. 

Loomis. 


The  Secretary  of  State  to  Minister  Loomis. 

[Telegram.] 

Department  of  State, 
WashingtoUy  December  28, 1900. 

Urgently  request  the  Grovernment  to  stay  all  proceedings  with  refer- 
ence to  possession  of  asphalt  mines  in  possession  of  the  New  York  and 
Bermudez  Company  pending  investigation  of  rights  of  the  parties. 
This  in  order  to  avert  bloodshed,  which  should  l)e  avoided,  as  the 
matter  can  be  peacefully  and  justly  investigated  and  determined. 

Hay. 


Afr.  Loomis  to  Mr.  Iloy. 

No.  535,  Confidential.]       Legation  of  the  United  States, 

Caracas,  December  29,  1900. 

Sir:  I  have  kept  vou  advised  by  cable  of  the  important  happenings 
in  the  controversy  oetween  the  Jsiew  York  and  Bermudez  Company 
and  the  Government  of  Venezuela.  Since  my  dispatch  of  December 
22  there  have  been  no  public  developments  aside  from  the  "  accusing*' 
of  the  remaining  portions  of  the  New  York  and  Bermudez  Company's 
pitch  lake  by  Venezuelans. 

Under  the  surface  a  good  deal  has  been  going  on.  The  manager  of 
the  New  York  and  Bermudez  Company,  ^fr.  A.  IL  Camer,  has 
informed  me  very  fully  respecting  a  number  of  interviews  which  have 
taken  place  between  himself  and  representatives  who  profess  to  have 
come  to  him  with  the  sanction  and  under  the  instniction  of  General 
Castro.  Mr.  Camer  first,  after  much  beating  about  the  bush,  and  the 
employment  of  intermediaries,   was   approached   by   the  attomev- 

feneral  of  Venezuela.  This  official  tallced  rather  vaguely  in  the 
eginning,  but  finally  stated  that  he  wanted  to  arrange  to  bnng  about 
a  settlement  that  would  be  satisfactory  to  the  New  York  and  Bermu- 
dez Company.  **  There  is  only  one  man  who  can  do  that,"  said  Mr. 
Camer.  **  E)o  you  represent  him  V  After  some  hesitancy  the  official 
admitted  that  he  did  and  stated  that  he  was  empowered  to  discuss 
terms.  lie  also  volunteered  the  information  that  General  Castro  has 
a  one-third  interest  in  the  Venezuela  mine,  one  of  the  two  mines  set 
apart  from  the  Bermudez  pitch  lake  by  the  Executive  decree  of 
December  10.  The  Venezuela  mine  is  by  far  the  larger  of  the  two 
mines,  and  it  was  given  entirely  to  Venezuelans.  No  foreigner  claims 
any  right  or  owTiership  in  this  property.     In  the  case  of  the  other 
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mine,  La  Felicidad,  the  titles  in  dispute  were  granted  first  to  Vene- 
zuelans by  tliis  Government  and  subsequently  acquired  by  Americans 
with  full  knowledge  of  the  cloud  upon  them  and  of  the  status  and 
claims  of  the  New  i  ork  and  Bermudez  Company  in  the  matter. 

Yesterday,  December  28,  Mr.  Fabricie  Conde,  a  former  minister  of 
finance,  ana  a  man  who  I  know  has  close  confidential  relations  with 
Oenerai  Castro,  sought  an  interview  with  the  representative  of  the 
New  York  and  Bermudez  Company,  with  whom  he  is  well  acquainted. 
Mr.  Code  hand  previously  haa  a  talk  with  Mr.  Camer.  Mr.  Conde, 
after  pledging  the  agent  of  the  company  to  secrecy  and  particularly 
cautioning  him  that  under  no  circumstances  was  the  American 
minister  or  the  United  States  Government  to  be  given  an  inkling  of 
what  he  had  to  say,  declared  that  he  had  come  witn  a  definite  propo- 
sition from  General  Castro.  He  said  that  they  were  perfectly  aware 
ofj^the  great  value  of  the  pitch  lake  which  nad  been  taken  away 
from  the  New  York  and  Bermudez  Company;  that  they  had  no  in 
feeling  against  the  company  and  that  they  were  disposed  to  help  it 
** What,  said  the  agent,  after  consideraole  fencii^,  "do  you  pro- 
pose?" **Well."  said  Conde,  "I  am  authorized  by  General  Castro  to 
sayjl^that  the  lake  will  be  restored,  and  any  sort  of  decree  that  Mr. 
Camer  wants  to  confirm  his  title  and  rights  will  be  procmred  by  us 
from  the  supreme  court,  which,  of  course,  we  control."  **What  is 
the  consideration  that  would  be  expected,"  was  asked  of  Mr.  Conde. 
'*Four  hundred  thousand  dollars,"  said  he.  A  guaranty  that  this 
money  would  be  promptly  paid  would  be  required.  He  also  said 
that  m  addition  to  this  sum  a  commission  of  $50,000  for  himself 
would  be  expected.  He  admitted,  in  closing  the  interview,  that  if 
cash  were  offered  a  smaller  sum  might  be  agreed  to  by  General  Castro. 
He  again  warned  the  agent  that  nothing  could  be  done  about  arrang- 
ing the  matter  if  the  American  legation  was  not  kept  wholly  in  the 
dark  respecting  the  proposed  settlement.  The  agent  repeated  the 
story  to  Mr.  Camer,  who  told  it  to  me  in  detail. 

In  my  mind  there  is  no  doubt  of  the  existence  of  a  conspiracy  here 
to  **saueeze,  plunder,  and  loot"  the  New  York  and  Bermudez  As- 

?halt  Company.  The  indications  are  very  numerous  and  very  plain, 
'he  impression  is  widely  current  that  this  is  an  extremely  ncn  cor- 
poration and  that  its  pitch  lake  is  enormously  valuable.  There  is  a 
small,  well-organized  coterie  of  adventurers  here  who  are  always  on 
the  lookout  for  plunder  and  there  are  clever  men  among  them.  I 
think  the  plan  to  fleece  the  New  York  and  Bermudez  Company 
originated  with  them  and  that  they  brought  others  into  it  who  could 
give  it  effect. 

I  do  not  know  what  opinion  the  Department  may  reach  after  an 
examination  of  the  maps  and  documents  and  the  official  record 
which  I  have  submitted,  and  I  do  not  desire  in  any  way  to  influence 
that  decision.  I  have  reported  rather  fully  the  happenings  here  in 
order  that  the  Department  might  understand  as  clearly  as  possible 
the  inside  history  of  the  matter  in  question.  The  public  record 
does  not  tell  many  things  that  it  is  of  vital  importance  to  know. 
\-  Mr.*Conde's  offer  to  obtain,  for  money,  from  the  supreme  court 
any^flort  of  decree,  ruling,  verdict,  or  finding  that  the  New  York 
and  Bermudez  Company  might  desire  indicates  the  character  and 
quality  of  the  justice  wliich  may  be  expected  if  the  company  w^ere 
to  take  the  case  before  the  tribunals  of  the  country^  on  its  merits. 
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If  an  injustice  has  been  done  the  New  York  and  Bermudez  Com- 
pany hj  the  Venezuelan  Government  and  the  company  is  not  pro- 
tected m  its  rights  and  holdings  in  an  emphatic,  vigorous  way,  the 
result  can  not  fail  to  be  most  unfortunate,  not  only  now,  but  for  many 
years  to  come. 

9|(  9|(  9|e  3|C  *  :|C  :|C 

No  minister  to  this  country  has  been  or  is  more  disposed  to  regard 
it  with  a  higher  degree  of  friendly  favor  than  myselr.  I  have  been 
at  pains  to  speak  well  and  hopefuUv  of  it,  and  have  written  reports 
about  its  natural  resources  and  its  business  possibiUties.  My  whole 
course,  both  in  an  official  and  private  way,  since  I  came  here  has 
been  one  of  active  friendliness.  Therefore  it  is  with  real  regret  that 
candor  compels  me  to  say  that  within  the  last  six  months  I  have 
slowly  reached  the  firm  conviction  that  there  is  here  in  official  circles 
a  growing  tendency  to  look  lightly  upon  the  Government's  inter- 
national responsibilities  and  obligations.  Either  this  is  the  case  or 
there  is  a  state  of  ignorance  respecting  the  duties  and  responsibilities 
of  an  independent  government  which  reaches  a  magnitude  almost 
incredible. 

We  see  this  attitude  of  indifference  and  recklessness  reflected  in 
the  words  and  deeds  of  minor  officials  and  in  many  parts  of  the 
country,  and  by  this  very  mail  I  am  sending  reports  or  an  outrage 
upon  two  Americans  of  good  standing  that  serves  to  illustrate  my 
point. 

If  the  Department  is  convinced  that  there  is  a  conspiracy  to 
plunder  the  New  York  and  Bermudez  Company  and  thinks  that  it 
nas  been  treated  with  gross  injustice,  I  think  it  will  be  necessary  to 
demand  in  a  very  vigorous  manner  that  the  company  should  be 
restored  to  all  of  its  rights  and  privileges  of  which  it  has  been  deprived, 
and  that  this  demand  should  be  coupled  with  a  plain  intimation  that 
if  it  is  not  complied  with  a  gunboat  will  be  sent  to  place  and  keep 
the  company  in  possession,  or  that  the  custom-houses  of  La  Guaira 
and  Puerto  Cabello  will  be  held  till  the  demands  of  the  United  States 
Government  are  satisfied.  The  plain  disposition  here  is  to  take 
advantage  of  the  smallness  and  weakness  of  Venezuela  for  the  pur- 
pose of  imposing  upon  the  good  nature  and  infringing  upon  the  rights 
of  more  powerful  nations.  I  think  this  tendency  should  be  sharply 
checked. 

I  have,  etc.,  Francis  B.  Loomis. 


Mr.  Loomis  to  Secretary  of  State. 

[Tele^rram,] 

Caracas,  January  2,  1901. 

(Received  9.30  a.  m.) 

Have  received  advice  of  serious  trouble  impending  at  New  York- 
Bermudez  Lake.  Tlie  Venezuelan  Government  unnecessarily  delay- 
ing answer  to  your  urgent  request. 

Loomis. 
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The  Secretary  of  State  to  Minister  Loomis. 

[Telegram.] 

Depabtmbnt  of  Statb, 

Washington,  January  4^9  1901. 
Peremptorily  demand  staj  of  all  executive  proceeding'  with 
reference  to  asphalt  mines  claimed  b^  New  York-Bermudez  Coni]^y 
and  that  the  company  be  protected  m  its  peaceful  possession  until  all. 
questions  at  issue  and  any  conflicting  claims  can  be  fully  inTestinted 
and  considered  by  this  Government.  You  may  funush  the  Vene- 
zuelan Government  a  paraphrased  copy  of  this  cablegram. 

Hay. 


Mr,  Loamis  to  Secretary  of  State, 

[Telegram.] 

Caracas,  Janvxiry  4t  1901. 

(Received  10  a.  m.) 

The  request  of  the  Department  for  stay  of  proceedings,  with 
reference  to  possession  of  the  asphalt  mines  held  by  New  York- 
Bermudez  Company,  is  refused  by  the  Government  of  Venezuela. 

LOOMIS. 


Mr.  Loomu  to  Secretary  of  State. 

[Tclegram.J 

Caracas,  January  11,  1901, 

(Received  9.20  a.  m.). 

Referring  to  the  peremptory  demand  of  the  Department  for  a 
stay  of  proceedings  in  the  New  York  Bermudez  case,  the  Govern- 
ment of  Venezuela  repeats  its  former  refusals,  declaring  that,  idl 
action  having  been  in  accordance  with  the  laws.  Chief  Executive 
sees  no  way  of  interfering  or  providing  for  investigation  save  in  the 
tribunals.     Refusal  of  Venezuela  covers  both  points  in  your  demand. 

Looms. 


The  Acting  Secretary  of  State  to  Minister  Loomis. 

[Tel^ram.] 

Department  of  State, 

Washington,  January  12,  1901. 

The  Government  of  the  United  States  solenmly  protests  against 
any  proceedings  by  the  Venezuelan  Government  to  aispossess  Amer- 
ican citizens  of  their  property  without  due  process  or  law,  as  it  is 
informed  may  be  done  in  the  case  of  the  New  York  Bermudez  Com- 
pany in  respect  of  asphalt  mines  claimed  by  it,  and  in  the  event  of 
a  denial  of  justice  this  Government  reserves  the  right  to  review  the 
grounds  of  dispossession.  You  mav  furnish  a  paraphrased  copy  of 
this  instruction  to  the  Venezuelan  Grovemment. 

Acknowledge  receipt  immediately. 

Hill,  Acting. 
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Mr.  Loamis  to  Mr,  Hay, 

No.  539.]  Legation  of  the  United  States, 

Caracas  J  January  IS,  1901. 

Sm:  I  inclose  herewith  correspondence  with  the  Venezuelan  Gov- 
ernment in  reference  to  your  cable  reading: 

Uigently  request  the  Venezuelan  Groveminent  to  stay  all  proceedings  with  reference 
to  possession  of  asphalt  mines  in  possession  of  the  New  York  and  Bermudez  Compsoiv 
pending  investigation  of  rights  of  the  parties — this  in  order  to  avert  bloodshed,  which 
should  be  avoided,  as  the  matter  can  be  peacefully  and  justly  investigated  and 
determined. 

i  I  sent  the  inclosed  note  to  the  minister  of  foreign  affairs  (inclosure  1) 
a  few  minutes  after  receiving  your  cable  of  the  29th  of  December  and 
followed  it  with  a  verbal  request  for  a  prompt  answer.  I  renewed 
this  request  on  Monday  verbally,  as  well  as  in  writing,  as  will  be  seen 
from  inclosure  3.  The  note  from  the  foreign  office  (inclosure)  was 
answered  immediately. 

The  definite  answer  to  the  Department's  request  was  received  about 
6  o'clock  Thursday  evening.  The  next  mormng  I  went  to  the  foreign 
office  at  9  o'clock  and  had  a  long  talk  with  the  minister  and  suggested 
Uie  advisabiUty  of  a  reconsideration  of  his  note  of  the  day  berore  in 
response  to  your  cabled  request  respecting  possession  or  the  New 
York  and  Bermudez  Asphalt  Company's  mines.  I  urged  this  on  the 
ground  of  justice  and  fairness  to  all  parties  and  upon  the  further 
ground  of  courtesy  toward  a  friendly  Government  which  had  in  many 
wavs  manifested  its  kindly  interest  in  Venezuela. 

I  stated  with  as  much  emphasis  as  possible  that  to  grant  the  stay 
of  proceedings  desired  woula  in  all  probability  result  in  an  amicable 
arrangement  being  arrived  at  whicn  would  give  satisfaction  to  all 
those  concerned  in  the  matter.  The  minister  said  his  Government 
could  not  grant  a  stay;  that  it  was  not  competent  for  it  to  do  so, 
and  that  the  whole  case  could  be  referred  to  the  courts  here  if  any 
further  proceedings  or  disposition  of  the  matter  were  desirable. 

I  maae  a-  long,  earnest,  and  courteous  appeal  to  the  minister  of 
foreign  affairs  for  the  sake  of  obtaining  a  reconsideration  of  his  Gov- 
ernment's refusal  to  grant  the  Department's  request,  but  my  well- 
meant  effort  was  wholly  useless.  The  minister  would  not  recede  in 
the  least  from  the  position  that  his  Government  was  wholly  right 
and  that  it  could  do  nothing  further  in  the  matter  of  the  request  for 
a  stay  of  proceedings,  and  my  suggestion  of  complying  with  your 
request  on  the  ground  of  courtesy  between  friendly  nations  was 
equally  ineffective. 

I  told  the  minister  that  I  had  heard  his  final  decision  ^nth  grave 
regret,  for  I  was  sure  that  my  Government  was  deeply  interested  in 
seeing  this  matter  definitely  settled  in  a  manner  fair  and  just  to  all 
parties  concerned,  and  that  a  reasonable  amount  of  time  in  which  to 
oecome  acquainted  with  the  facts  and  legal  record  was  essential. 

Confidential. 

I  should  observe  in  this  connection  that  the  difficulty  which  the 
New  York  and  Bermudez  Company  is  having  at  this  time  probably  is 
not  because  it  is  an  American  corporation,  but,  so  far  as  I  can  see  now, 
it  is  because  its  property  holdings  here  suggest  large  possibilities  for 
profit  to  certain  adventurous  and  not  overscrupulous  spirits  who 
are  always  on  the  alert  for  plimder.     The  fact  that  the  company  is 
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American  is  merely  an  incident.  Two  or  three  important  American 
enterprises  have  been  hard  pressed  of  lalbe,  notably  the  Orinoco  Com- 
pany (Limited)  and  the  American  shareholders  of  the  Orinoco  Ship- 
ping and  Trading  Company^  and  it  looked  for  a  time  like  a  precon- 
certed assault  on  American  interests,  but  I  do  not  think  the  question 
of  nationality  per  se  entered' largely  into  the  question  so  far  as  this 
Oovemment  was  concerned.  Opportunities  were  seen  and  seized, 
and  the  victims  happened  to  be  Americans.  I  think  as  a  question  of 
mere  sentiment  the  Oovemment  is  as  friendly  to  Americans  as  to 
other  foreigners,  perhaps  more  so  as  a  question  of  sentiment,  but  in 
these  financial  matters  there  are  other  motives  more  potent  than 
those  of  a  sentimental  character. 

I  have,  etc.,  Francis  B.  Loomis. 

Mr.  Loomis  to  Minister  of  Foreign  Affairt, 

Legation  of  the  United  States, 

Caracas^  December  29,  1900, 

Mr.  Minister:  Referring  to  the  matter  of  the  New  York  and  Bermudez  Asphalt 
Compan}r  and  the  Executive  decree  of  December  10  in  respect  to  it,  I  have  the 
honor  to  inform  your  excellency  that  I  am  instructed  by  my  Government  to  "urgently 
request"  the  Venezuelan  Grovemment  to  stay  all  proceedings  calculated  to  deprive 
the  New  York  and  Bermudez  Company  of  the  possession  of  the  asphalt  mines  or 
lake  now  actually  held  by  this  company  until  the  rights  of  the  parties  can  be  further 
investigated. 

This  urgent  request  is  preferred  by  my  Government  in  the  interest  of  fairness  and 
justice  to  all  concerned  and  for  the  furtner  aim  of  obviating  any  difficulties  or  con- 
tentions which  might  result  in  bloodshed.  It  is  confidently  believed  that  the  matter 
can  be  peacefully  and  pleasantly  adjusted  if  only  time  for  due  consideration  and 
investigation  of  all  the  points  at  issue  be  accorded  by  your  excellency's  Government. 
1  take,  etc., 

Francis  B.  Loomis. 


Minister  of  Foreign  Affairs  to  Mr.  Loomis, 

[Translation.] 

Ministry  of  Foreign  Affairs, 
United  States  of  Venezuela, 

Caracas  J  December  t9,  1900. 

Mr.  Minister:  I  have  just  received  your  excellency's  note  of  even  date  herewith, 
in  regard  to  the  request  your  legation  has  been  instructed  to  make  in  behalf  of  the 
New  York  and  Bermudez  Company.  Before  considering  the  points  in  your  note, 
the  Supreme  Chief  desires  that  your  excellency  will  please  explain  what  is  meant  by 
the  word  "bloodshed"  contained  in  the  note  to  whicn  I  refer. 

I  appeal  to  the  courtesy  of  your  excellency  to  obtain  the  desired  explanation,  and  in 
the  meanwhile  reiterate  to  you  the  assurances,  etc. 

Eduardo  Blanco. 


J/r.  Loomis  to  Minister  of  Foreign  Affairs. 

Legation  op  the  United  States, 

Caracas,  December  31  ^  1900. 

Mr.  Minister:  I  am  in  receipt  of  your  excellency's  note  of  December  29  in  refer* 
ence  to  the  request  of  the  United  States  Government  in  the  matter  of  the  New  Ywk 
and  Bermudez  Company.  The  word  "bloodshed"  about  which  inquiry  is  made 
doubtless  refers  to  any  disorder  that  might  occur  on  or  about  the  holding  of  the  New 
York  and  Benuudez  Company  in  the  event  of  rival  interests  coming  into  conflict, 
and  hasty  action  ensuing  upon  the  part  of  unthinking  persons.  It  has  been  reportea 
that  attempts  to  destroy  the  property  of  the  New  York  and  Bermudez  Company  have 
been  threatened  of  late. 
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Francis  B.   Loohib. 

Jiinitter  of  Foreign  Affairt  to  Mr.  LoomU. 
[TruiiUtlon.] 

Ministry  op  Foreion  Apfairs, 
Unitei)  Statbh  ot  Venezuela, 

Ctiraau,  Janjuay  S.  1900. 
Mb.  Minister:  At  a  cabiacC  meeting  ypeterday  the  supreme  chief  of  the  Republic 
presented  for  especial  consideration  your  excellency's  note  of  the  29th  of  laet  month, 
Uld  aJso  your  note  dated  December  31,  explanatory  of  certain  phrases  contained  in 
TOUT  commuaication  of  the  29th.  The  supreme  chief  thought  that  the  reouest  of  the 
Government  of  the  United  States  should  be  immediately  considered,  as  sucn  considor* 
•tion  would  not  controvert  the  ends  of  justice;  but  he  also  thinks  that  there  is  no  rea- 
son for  makine  the  request. 

By  no  act  of  the  Executive  could  any  one  be  diaposBpased  of  genuinely  vested  rights, 


GMe  of  the  New  York  and  Benuudez  Company  the  Government  could  .    .. . 

any  decree  that  was  not  absolutely  in  accord  with  the  faculties  ^ven  to  the  Chief 
Executive  by  the  constitution.  If  there  has  been  a  seeming  injury  in  the  application 
of  the  Uw,  there  is  open  the  same  recouree  as  in  every  civilizea  country  in  the  world, 
vis,  an  appeal  to  the  courts. 

On  the  20th  of  last  October  I  had  occasion  to  emphatically  say  to  Mr.  Bunell 
tauchinK  this  case,  that  the  Executive  could  do  nothing  in  the  a^ir  except  as  pre- 
scribed by  the  law.  All  action  in  this  case  having  been  in  accordance  with  the  law, 
it  is  impoesible  lo  act  at  variance  with  said  law.     Consequently  the  Supreme  Chief 


a  way  to  interfere  in  this  aSair  nor  tc  adopt  any  measure  for  investigating  the 
liffhts  referred  to  in  the  note  from  your  legation  on  the  subject.  This  was  the  decision 
oi  the  cabinet  yesterday  in  regard  to  your  note  of  December  29. 

As  to  Uie  fears  expressed  by  your  excellency  in  your  explanatory  note  of  the  31st 
instant,  the  Government  thinks  it  is  entirely  competent  to  prevent  or  suppTGss  all 
disturtMnces  and  competent  also  to  dictate  measures  looking  to  the  preservation  of 
Older  in  those  places  wnere  there  could  be  trouble. 

Accept,  etc.,  EnuAROo  Blanco. 


Mr,  Lofymis  to  Mr.  Hay. 

No.  54.5.J  Legation  of  the  United  States, 

Caracas,  January  IS,  1901, 

Sia:  I  have  the  honor  to  inclose  further  correspondence  m  the  New 
York  and  Bermudez  Asphalt  Company  case. 

I  transmit  herewith  my  note  conveying  the  Department's  cable 
instructions  "peremptorily  to  demand  a  stay  of  all  executive  pro- 
ceedings in  the  New  York  and  Bermudez  Company  asphalt  matter, 
and  the  protection  of  said  company  in  its  peaceful  possession  of  the 
property. 

I  received  this  instruction  hy  cable  Friday  night,  January  4,  and 
on  lifonday  morning  I  called  at  the  foreign  office  at  half  past  9  and 
read  the  inclosed  note  (inclosure  No.  1)  to  Dr.  Eduarcio  Blanco,  min- 
ister of  foreign  affairs,  and  explained  the  grave  and  earnest  character 
of  the  communication,  and  observed  that  he  must  see  that  my  Gov- 
ernment firmly  insisted  upon  being  given  adequate  time  in  which  to 
--»  into  the  facts  and  claims  that  have  come  before  it.     I  said 


that  a  reasonable  amount  of  time  was  all  that  was  asked  for,  and  that 
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the  Venezuelan  Government  was  not  now  requested  to  do  anythipg 
that  would  affect  the  final  decision  or  the  determination  of  the  merito 
of  the  case  other  than  to  give  a  friendly  power  opportunity  to  investi- 
gate. I  pointed  out  also  that  General  Castro  had  ample  power  to 
grant  this  request,  as  he  was  in  the  exercise  of  dictatorial  autnority. 

I  asked  the  minister  to  kindly  impress  upon  General  Castro  the 
modest  and  reasonable  import  or  the  desire  of  my  Government  and 
the  emphatic  and  insistent  form  of  the  demand.  The  minister  said 
that  he  would  do  tliis  and  that  he  fully  understood  that  I  had  pre- 
sented a  vigorous  and  emphatic  demand.  He  talked  copiously  of 
large  and  powerful  nations  oppressing  small  and  weak  ones,  and  won- 
dered what  we  would  do  if  one  of  the  great  powers  were  in  the  place 
of  Venezuela.  I  answered  that  he  only  had  to  go  back  to  the  bound- 
ary episode  with  England  to  find  an  answer  to  that  query. 

I  also  inclose  the  answer  of  the  Venezuelan  Government  to  my  note 
of  January  5  (inclosure  2).  I  have  not  been  able  to  get  a  translation 
of  this  note  in  time  for  the  mail,  and  so  send  a  copy  of  the  original. 
It  will  be  seen  that  this  note  is  largely  a  repetition  of  the  note  of  the 
Venezuelan  Government  dated  January  3,  written  in  answer  to  my 
note  conveying  your  urgent  request  for  stay  of  proceedings  in  tlie 
asphalt  case. 

I  called  on  the  minister  after  reading  his  note  (inclosure  2)  for  a 
further  talk.  I  said  his  answer  to  my  note  was  in  the  nature  of  a 
sore  disappointment  and  that  I  had  uiUy  expected  his  Government 
would  find  some  way  to  enable  it  to  accede  to  the  thrice  preferred, 
courteous,  and  wholly  reasonable  request  of  the  United  States  Gov- 
ernment. Again  I  asked  him  if  General  Castro  quite  understood  the 
fositive  and  emphatic  nature  of  the  demand  set  forth  in  my  note, 
le  said  they  underst^^od  fully  that  it  was  an  emphatic  demand  of 
the  strongest  nature  and  not  a  request,  and  that  they  had  made 
their  decision  and  would  stand  by  it.  I  suggested  that  the  Govern- 
ment of  the  United  States  ought  to  be  entitled. to  expect  particularly 
courteous  treatment  from  the  Government  of  Venezuela.  "Well, 
said  the  minister,  'Sve  arc  not  doing  anything  here."  '*  Everything 
that  is  being  done  is  being  done  in  Wasliington.  We  can  not  change 
what  has  been  done  officially.  The  Executive  decree  of  December 
10,  1900,  was  issued  in  answer  to  a  petition  of  the  agent  of  the  New 
York  and  Bermudez  Asphalt  Company  praying:  for  the  annulment 
of  the  titles  to  the  mines  La  Feficidad  and  Venezuela,  and  that, 
having  sent  commissions  to  examine  into  the  facts,  the  Government 
was  constrained,  in  view  of  the  reports  of  these  commissions,  to 
deny  the  petition.  If  further  action  here  is  desired  let  the  parties 
who  want  it  go  to  our  courts."  I  remarked  that  it  was  not  a  ques- 
tion at  present  between  parties  or  individuals,  but  between  govern- 
ments. He  also  said  that  the  carelessness,  inefficiency,  and  stupidity 
of  the  local  attorneys  of  the  Xew  York  and  Bermudez  Company  whs 
in  a  large  degree  responsible  for  the  present  situation,  and  in  the 
latter  observation  he  is  not  wholly  wrong. 
Confidential. 

I  found  that  nothing  was  to  be  gained  by  prolonging  the  interview 
and  so  withdrew  satisfied  that  1  had  done  all  that  1  could  to  arrange 
the  matter  pleasantly  and  to  obviate  any  serious  difficulties  and 
misunderstandings.  The  Venezuelan  Government  is  counting  upon 
the  well-known  disinclination  on^the  part  of  more  powerful  nations 
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t«  assert  themselves  where  a  weaker  nation  U  the  adversary,  and 
that,  1  think,  is  the  reason,  coupled  with  personal  considerations 
about  which  I  have  written,  that  due  heed  and  proper  respect  have 
not  been  given  to  the  Department's  requests  and  demands. 

]  feel  constrained  to  repeat  what  I  aaid  in  a  former  dispatch  about 
the  manner  in  which  this  Government  seems  to  regard  its  interna- 
tional duties  and  responsibilities.  If  it  is  now  felt  and  believed  that 
the  just  demands  of^the  United  States  Government  may  be  lightly 
defied,  I  fear  the  situation  for  all  foreign  representatives  and  citizens 
will  become  a  very  difficult  one. 

I  have,  etc.,  Francis  B.  Loouu. 


Mt.  LoomU  lo  MinulfT  of  Foreign  Affain. 

Lkgation  of  the  Unitbd  St.\tb8, 

Cartua*.  January  5,  1901. 

Ur.  Mikistbb:  I  am  again  coDslrained  l)V  Uie  development  of  evenU  to  recur  to 
the  topic  which  has  of  late  very  frequently  Deen  the  subject  and  occasion  of  friendly 
cojununicatian  and  of  official  intercourae  between  your  excellency  and  myself.  I 
refer  to  the  Executive  decree  of  December  10,  1900,  by  means  of  whicli  the  Govern- 
ment of  Venezuela,  in  effect,  set  aside  certain  very  valuable  portions  of  the  asphalt 
lake  in  the  former  State  of  Bermudez,  which  take  in  its  entirety,  together  with  the 
exclusive  right  to  mine  asphalt  in  the  aforementioned  State,  is  claimed  hy  the  New 
York  and  Bermudes  Company,  a  responailile  American  corporation. 

The  New  York  and  Bermudez  Company,  which  formally  complains  that  it  has 
been  deprived  unjustlv  of  properties  of  great  value  and  importance,  has  been  en- 
gaged in  business  in  Venezuela  for  more  than  a  dozen  yean,  and,  according  to  an 
official  decree  promul^led  by  the  minister  of  fomenlo  on  the  23d  of  July,  19O0.  has, 
in  every  way.  complied  with  the  laws  and  with  the  terms  of  its  contract  witn  the 
Venezuelan  Government. 

Divera  repreeenlations  having  been  made  to  the  Governjuent  of  the  United  States 
by  certain  of  its  citizens  interested  in  the  operation  and  effects  of  the  decree  of  Decem- 
ber 10,  1900,  I  have  been  twice  instructed  by  cable  courteously  to  convey  to  your 
excellency's  Government  an  urgent  request  that  the  Government  of  the  United 
States  be  given  reasonaoie  time  anu  opportunity  to  investigate  fully  the  questions 
under  discussion  to  the  end  that  a  harmonious  and  satisfaclj>ry  undentanding  among 
all  of  the  interested  parlies  might  be  reached.  1  had  the  honor  (o  request  that  the 
operation  of  the  Executive  decree  of  December  10,  1900,  be  suspended  and  that  pro- 
ceeding looking  to  a  change  of  possession  of  the  asphalt  mines  and  property  men- 
tioned in  the  decree  be  arrested  pending  the  suggested  inquiry.  Another  object  of 
the  ret^ueats  preferred  by  me,  under  instructions  m)m  Washinglon,  was  the  averting 
of  possible  disorder  or  violence,  upon  the  property  occupied  by  the  New  York  uid 
B^mudes  Asphalt  Company,  which  it  was  thought  might  follow  some  hasty  attempt 
to  secure  possession  on  the  part  of  employees  oT  new  claimants  prior  to  a  final  and 
official  determination  of  the  tMundarics  and  limits  ol  the  disputed  properties.  These 
petitions  were  denied. 

The  requests  of  the  Government  of  the  United  States  in  this  matter  having  been 
nuKle  in  tne  interest  of  good  will  and  harmimy  and  absolute  fairness  to  all  concerned, 
due  regard  for  these  high,  important,  and  grave  considerations  now  leads  my  Govern- 
ment to  insist  that  its  reasonable  desire  for  aufhcient  time  in  which  adequately  to 
inquire  into  these  questions  at  issue,  which  seem  lo  affect  so  seriously  the  rights  and 
interests  of  some  of  its  citizens,  be  entertained.  Therefore,  1  am  inalructod  to  say  to 
your  excellency  that  the  Government  of  the  United  States  not  only  heartily  desires 
and  firmly  expects  a  stay  of  all  cxi-cutivc  proceedings  with  reference  to  the  asphalt 
mines  claimeti  by  the  New  York  and  Bermudez  Asphalt  Company,  but  it  also  fully 
expects  the  Venezuelan  Government  lo  protect  tlie  company  if  ■'-  ■"-" — '■■'  ""-"-- 
■ion  of  the  properties  herein  referred  to  until  all  questions  at  ias 
claims  can  be  lully  investigated. 

I  am  instructed  tb  present  this  request  in  a  vigorously  earnest  manner  and  lo  insist 
positively  upon  its  early  and  favorable  considi-ration. 

I  take,  etc.,  Franob  B.  T.oomis, 
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Minister jof  Foreign  Affairs  to  Mr.  Loomi$. 

[Trmnslatioa.] 

Ministry  op  Foreign  Relations  op  the 

United  States  op  Venezuela, 

Caracas,  January  10, 1901. 

Mr.  Minister:  In  repiv  to  your  excellency's  note  of  the  5th  instant,  I  again  refer  to 
the  case  of  the  so-calloa  5iew  York  and  Bermudez  Company,  under  the  same  impiee- 
sion  of  surprise  that  I  experienced  in  consequence  of  Mr.  Russell's  request,  which 
brought  the  case  into  a  sphere  which  is  as  foreign  to  it  as  is  the  sphere  of  diplomacy. 
That  impression  has  now  been  increased  in  the  mind  of  the  Chief  Magistrate  by  the 
insistence  and.  to  a  certain  extent,  pressing  way  in  which  your  excellency  expresses, 
in  your  last  note,  a  desire  that  the  \'enezueian  Government  will  take,  in  behalf  of  cer- 
tain determinate  interests,  a  course  of  action  which  it  has  no  power  to  take,  since  the 
matter  in  question  is  one  in  which  points  or  particulars  are  concerned  the  ventilation 
ot  which  is  incumbent  upon  the  interested  parties,  according  to  the  laws  and  pro- 
cedure of  the  ci\*il  laws  of  Venezuela  on  the  subject. 

Although  you  claim  that  it  is  necessary  for  the  Executive  to  intervene  in  some  way 
in  the  settlement  of  the  matters  connected  with  the  aforesaid  company,  the  Chief 
Magistrate  can  not  see  his  way  clear  to  doing  this  without  taking  upon  himself  functions 
in  legal  matters  for  which  the  codes  of  the  Republic  make  ample  provision.  If,  when- 
ever an  individual  or  corporation  thought  that  some  legal  principle  was  violated  to  his 
or  its  detriment,  such  indi\idual  or  corporation  were  to  apply  to  the  Executive  to  define 
the  point,  without  pa>*ing  any  r^jani  to  the  pro\'ision8  of  the  civil  code,  the  laws  gov- 
erning the  general  mterest  would  l>e  superfluous,  and  even  the  courts  would  not  even 
be  the  mere  interpreters  of  the  esssiential  rules  on  which  the  life  of  law  rests. 

The  company  to  which  your  excellency  refers  might  have  cause  for  coniplaint  if  it 
found  barreil  in  au>'wise  the  way  to  the  elucidation  of  the  points  which  it  considers 
favorable  to  it*^  alle;rAtioii :  but.  since  the  (X)urts  of  justice  offer  here,  as  they  do  in 
everv  enlighteiuHl  countr\',  a  full  guaranty  of  impartiality,  it  is  impossible  to  under- 
stand the  reason  for  insisting  that  the  Exeinitive  shall  interfere  in  tne  matter,  nor  can 
the  earaostness  be  understood  with  which  it  is  asked  that  the  rules  of  domestic  legisla- 
tion shall  be  sot  aside  as  the  only  means  of  securing  what  the  applicants  or  interested 
parties  think  is  their  due.  Your  excellency  is  aware  that  there  is  no  legitimate  title 
whose  validity  can  be  inipaire<l  by  means  of  a  juridical  disquisition  made  by  the  bodies 
whose  duty  it  is,  acconliiig  to  law,  to  make  it. 

To  claim,  on  the  other  hand,  that  a  branch  of  the  Government  whose  powers  are 
known  should  assume  others  by  reason  of  circumstances  alleged,  and  to  compel  it  to 
modify  some  act  ordered  in  the  exercise  of  such  known  powers,  would  be  equivalent 
to  diminishing  the  force  of  a  countr>'*s  domestic  laws,  to  the  detriment  of  its  national 
sovereignty. 

In  the  note  of  your  honorable  l^ation  it  is  stated  that  the  requests  made  of  Vene- 
zuela in  connection  with  this  ca.*?o  are  designed  simply  to  secure  harmony  and  absolute 
fairness  to  all  concerned;  this  view  is  very  laudable,  and  entirely  in  accord  with  the 
only  attitude  which  it  is  now  pniper  for  this  Government  to  assume  in  the  premises, 
since  otherwise  the  course  of  the  law  would  be  obstnicted,  which  course  it  would  be 
impossible  to  follow  if  the  Executive  should  intemipt,  by  extending  partial  protection, 
the  procoedingH  consequent  upon  the  state  of  things  itself. 

I  am  consemioiitly  compelled  once  more  to  infonn  your  excellency  that  it  is  impoe> 
sible  to  consider  the  request  made  in  any  sense  different  from  that  which  prompted 
the  reply  that  I  had  the  honor  to  address  to  you  under  date  of  the  3d  instant. 

Accept,  your  excellency,  a  reneweil  assurance  of  my  highest  and  most  distinguished 
considemtion. 

Eduardo  Blanco. 


Mr.  Loomis  to  Mr,  Hay. 

No.  546.  T^EGATION    OF   THE   UNITED   STATES, 

Caracas,  January  IS,  1901, 

Sir:  I  inclose  an  article,  with  translation  of  same,  which  appeared 
in  a  local  daily  paper.  I  send  this  article  for  the  reason  that  it  was 
written  by  the  attorney  of  the  owners  of  La  Felicidad  and  presents 
something  of  their  side  of  the  general  controversy  with  the  New  York 
and  Bermudez  Asphalt  Company. 


WBONQS  DONB  AliBBIOAN   OITIZEMS  BT   VENE^UBLA-  831 

I  find  that  the  bitterness  with  which  this  fight  has  Iteen  conducted 
has  led  certain  representatives  of  l>oth  sides  to  make  extravagant 
statements  that  are  not  always  supported  and  warranted  hy  the 
facts:  indeed,  there  are  times  when  tnith  and  the  facts  seem  quit« 
to  hare  been  lost  sight  of. 

I  have,  etc.,  Francis  B.  IjOOMIS. 


Ab  all  the  former  urticles  on  thiti  subjerl  Imve  been  long.  I  irill  try  to  make  this  my 
laM.  Mr.  Gerntan  Jimenez,  in  an  ariide  pulilished  in  IhiB  (Hiper.  expUina  why  he 
ran  ihe  northern  boundary  line  of  the  Bermudei  conceaBion  in  spile  of  the  tael  that 
&ud  northern  boundary  w«s  not  in  conformity  to  Ihe  mining  titles  of  uid  company. 
To  reply  to  Doctor  Jiinenex,  it  ie  sufficient  to  siy  thiit  the  (.iininiioeion  was  composed 
of  three  enmneers.  and  that  the  other  two  members,  Dr.  Jesua  MuQoz  Tebar  and  Dr. 
I.uiB  Julio  Blanco,  in  poseesgiiin  aa  well  as  Jimenex  i>[  alt  the  documents  referring  to 
the  dinpuled  properties,  did  not  think  that  they  could  adopt  the  line  tliat  Jtmenes 
hiniHelf  whs  eslahliBhinR.  Doctor  Jimenez  siys  thai  his  judftmcnt  in  regard  Ui  the 
imibonted  by  the  opinion  of  compelenl  engineers.  That  opinion  I  would 
ire  the  question  at  inue  one  of  dietiincee  or  ninnins  railroad  lines,  hul  as  to 
tawyeni  and  judges  are  the  persons  called  upon  lo  deride  in  case  of  dispute. 

Kurthermcffc,  those  anBwen>  given  with  too  much  assurance  can  lie  very  readily 
rejected  without  jeopardizin);  (he  hijih  opinion  which  la  had  of  the  one  who  fcave 
them.  If  I  had  presented  the  (lucali^n,  I  tiold  that  the  answer  wouhl  have  been  very 
different. 


nssr; 


.\ccordint;  to  the  titles  and  plana  in  the  minislry  of  fomentii.  it  is  proven  thai  the 
wo  conceseions  of  Felicidad  and  Itermudez  are  very  far  apart.  Doctor  Jimenez 
hiiusclf  admits  this,  and  Ihe  difference  of  distance  is  so  great  thai  there  is  nothing  U 


lead  one  lo  even  Hiispe<'t  ihal  there  could  Iw  any  diacuwon  on  this  point.  Aa  righto 
aro  derived  froiii  lilies,  ihe  conseque:tce  is  that  if  Felicida<l  is  in  aci-ordance  with  its 
d<«J,  theii  it  d>K-.i  not  collide  witn  ihe  righiH  of  Hermudeii.  .Xk.'uinst  the  opinion  of 
these  engineers  consulted  by  Doctor  Jimenez  I  can  place  the  opinion  of  a  diatintcnished 
Venezuekin  kiwyer  who  studied  this  niatler  long  I>efore  I  did  and  who,  like  ni^-self, 
waa  ninvinced  of  the  rights  of  Felicidad,     Mr.  Sullivan  haa  thia  opinion  in  writing. 

Doctor  Jimenez,  being  convinced  of  the  fact  that  the  titlea  of  the  New  York  and 
Bermudei:  do  not  agree  with  the  mine  that  they  are  working,  attempts  lo  loaii  the 
reflponaihiiity  upon  the  Giweniment  o(  Venezuela  for  the  reason  that  Orai  de  Mombello, 
lechnical  inspector  of  mines,  made  the  plans.  Thia  ia  an  error.  Mines  are  obtained 
by  Accusation,  and  Mombello  clid  not  make  the  accusation;  the  acctisatioii  for  the 
roine.  aa  well  aa  for  the  vacant  landa.  was  made  by  the  New  York  and  Bermudez 
Company.  The  technical  inapector  of  minea  ia  employed  by  the  Government  lo  keep 
it  informed,  not  to  establiah  rights  of  others;  the  Government  never  guarantees  titles. 
It  would  bo  verv'  easy,  hut  long  and  tetliouH.  to  prove  that  the  Governmeat  has  nu 
respousibility  in  regaril  bi  the  titles  o(  ihe  Bermudez  Company.  But  this  ia  foreign 
ti>  the  inue. 

Doctor  Jimenez  eays  that  Felicidad  is  aim  not 


alight  difference  that  exiata  ia  ol  no  conseque 
with  the  boiinclaries  given  lo  it  in  its  deed. 

The  title  ti>  Feli<-iilatl  has  been  in  existence  for  three  years,  and  the  mine  has  been 
in  the  poraeMion  of  Mr.  Mateo  Guerra  Mariano  and  others  who  acquired  it.  During 
all  this  time  and  neither  before  nor  since  the  granling  of  the  title  tua  there  l>een  any 
legal  oppoai lion  on  the  part  of  the  Itermndez  Company.  lAiat  July  only  the  Bermuden 
Com  pan  V  petitioned  the  ministry  to  annul  that  title. 

Why  «i  much  c-rtnmotion  here"'  Why  Mvh  a  tumult  in  the  i:nit.-<l  Sialt*  where 
falw  ri'|>i)rtshavclM>cn<'in'idaIcd?  ThcViovcrnmcnl  ban  merely  reject iil  ihc  unlawful 
pn-ii-naion  of  ihe  Itermudcz  Coui)>any.  If  the  Bcrmuili-z  Company  ihinka  il  haa 
any  rijchl  lo  Felicidad  why  in  all  ihif  lime  ban  il  mil  limnghl  action  agutnsl  the  owncrt>7 

P.  S.  — Dr.  Tomaa  Uamozan  liac  uiudc  new  explanations  in  the  prew. 
The  participation  of  DiH-lur  I  Jauiouui  in  ihe  affair  of  [lermmleK  ami  Felirida.1  wim 
an  incident  without  conm-quence,  for  when  his  plan  and  report  wen- justly  reji'<'ted 

;W50R— s.  Doe.  418,  eo-1 21 
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by  the  lawyer  for  Kelicidad  a  tunimiasion  wae  sent  to  make  and  did  make  new  plana. 
Conaequeptly  I  have  nothing  to  say  in  reply  to  Doctor  Llamouts  except  that  he  is 

Evely  in  error  when  he  aHserts  that  Mr.  Sullivan  appointed  Geaeral  Peraza  to  preeent 
amiments  and  claiuu.  This  is  altaolutoly  contrary  to  the  facts,  for  Mr.  SuUivan 
t«ld  General  Pers7Ji  that  he  would  not  accept  him,  and  this  is  proven  explicitly  in  a 
letter  from  (ieneral  Peraza  about  the  time  oi  tlie  departure  of  Doctor  Llamosas. 

Mr.  Loomis  to  Secretary  of  State. 


CARACAS,|Jan«ari/  W,  1901. 

(Received  3.25  p.Jm.) 
Venezuelan  Government  has  declined  to  entertain  protest  of  the 
Department,  as  it  did  the  ui^ent  request  and  peremptory  demand. 
Referring  to  your  instructions  telegraphed  January  12,  the  Vene- 
zuelan (^vemment  says  protest  can  not  be  considered  if  it  refer  to 
the  "action  taken  by  the  Venezuelan  Government  in  the  matter. 
But  though  it  alludes  to  denial  of  justice,  it  (does  so)  in  a  mere  hypo- 
thetical sense,  and  Government  of  Venezuela  does  not  look  with 
f'eat  concern  upon  the  ultimate  result,  having  great  confidence  in 
enezuelan  tribunals.  I  think  the  departure  of  the  Hartford  and 
Buffalo,  at  tlie  moment  I  presented  your  peremptory  demand, 
imtortunate. 

Loouis. 

The  Secretary  of  State  to  Minister  Loomis. 
No.  384.]  Department  op  State, 

Washington,  January  SI,  1901, 

Sir:  You  are  instructed  to  ascertain  in  a  reliable  way  and  report 
to  the  Department  whether  the  Warner-Quinlan  Company  nave 
adequate  remedies  in  the  courts  to  assert  and  maintain  their  legal 
right  and  title,  if  they  have  any,  to  the  asphalt  mine  against  the  New 
York  and  Bermudez  Company.  It  is  represented  by  them  to  the 
Department  that  they  have  no  remedy  before  the  courts  to  estab- 
lish their  claim  of  title  as  against  the  New  York  and  Bermudez 
Company. 

In  the  opinion  of  the  Department  it  is  highly  proper  for  the  oppo- 
site parties  to  have  their  rights  determined  judicially  if  thia  can  be 
done,  but  neither  party  appears  to  he  willing  to  resort  to  the  courts. 

In  the  United  States  a  party  claiming  title  to  property  in  the  pos- 
session of  another  has  ample  judicial  remedies. 

I  am,  etc.,  John  Hat. 

Mr.  Loomis  to  Secretary  of  State. 

[TdaETam.] 

Caracas,  January  S6,  1901. 

(ReceiTed  11.01  a.  m.) 
I  have  to  suggest  Scorpion  should  call  at  pitch  lake.     That  part 
of  the  country  is  overrun  with  revolutiooiste.    Am  informed  that 
there  are  American  families  in  some  danger,  as  well  as  Taluable 
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property  of  American  citizens.  Venezuelan  CroTernment  unable  to 
guarantee  protection.  Understand  that  Scorpion  has  been  ordered 
to  Orinoco  iron  mines.  So  far  as  is  known  here,  there  is  no  necessity 
for  any  war  vessel  there.  I  think  no  American  citizens  there;  no 
property  that  can  be  pillaged. 

LooMis. 


Mr.  Loomis  to  Mr.  Hay. 

No.  552.]  Leoation  of  the  UwrrED  States, 

Caracas,  January  26,  1901. 
Sir:  I  have  been  a  good  deal  annoyed  and  disappointed  at  the 
persistent  refusal  of  the  Venezuelan  Government  to  p-ant  the  Depart- 
ment's retjuest  for  a  stay  of  proceedings  jiending  your  thorough 
investigation  of  the  asphalt  mines  in  dispute  and  the  claims  of  the 
New  York  and  Bermunez  Company.  It  is  unusual  for  this  Govern- 
ment to  decline  to  consider  requests  preferred  by  the  United  States 
minister,  under  instructions  from  his  Government,  and  it  occurred 
to  me  that  possibly  the  matter  had  not  been  made  sufficiently  plain 
to  General  Castro  in  all  of  its  hearings,  and  that  the  reasonable 
nature  of  the  Department's  request  had  not  been  clearly  explained 
to  him  by  the  foreign  office.  Tliercfore  I  had  a  long  interview  with 
him  yesterday  afternoon  for  the  purpose  of  ascertaining  what  his 
personal  views  were.  I  stated  that  possibly  we  had  failed  to  make 
our  meaning  distinct  in  the  written  communications  which  had 
reached  him  through  Mie  rejiuiar  official  channels,  and  s:iid  I  wanted 
to  have  a  friendly,  private  talk  for  the  purpose  of  clearing  away 
misunderstandings,  if  any  existed.  I  referred  to  the  extremely  cor- 
dial relations  that  had  existed  between  the  Venezuelan  Presidents 
and  myself  since  I  first  came  to  this  country,  and  more  particulariy 
to  the  active  friendly  interest  the  United  States  had  manifested 
in  the  welfare  of  Venezuela.  I  spoke  of  the  commerce  between  the 
two  countries  and  referred  to  tlie  fact  that  the  United  States  bought 
more  than  one-half  of  all  that  Venezuela  had  to  sell,  and  that  it  also 
admitted  Venezuelan  coffee  free  of  duty.  General  Castro  said  he 
understood  the  United  States  was  friendly  to  Venezuela  and  that 
his  country  owed  much  to  its  kindly  and  frequently  manifested  good 
will.  "Then,"  said  I,  "is  it  worth  while  to  let  small  things  block  the 
way  to  a  continuation  of  that  pleasant,  useful  friendship?  I  gather 
that  my  Government  is  perhaps  not  overplcased  with  the  course 
of  the  Venezuelan  Government  m  declining  to  entertain  its  courteous 
and  repeated  requests  for  a  stay  of  proceedings,  and  time  to  investi- 
gate the  facts  and  legal  points  involved  in  the  controversy  over  the 
titles  to  the  pitch  lake  and  asphalt  mines  claimed  and  actually 
occupied  by  the  New  York  and  Bermudez  Asphalt  Company.  XKe 
request  for  time  is  a  reasonable  one  under  the  circumstances,  and 
in  no  sense  is  an  unusual  one.  The  United  States,  as  I  understand  it, 
only  asks  your  Government  to  suspend  the  operation  of  its  decree 
of  December  10  for  a  short  time,  and  to  leave  the  New  York  and 
Bermudetf  Company  in  the  peaceful  possession  of  its  property  pending 
the  investigation  now  under  way.  If  you  were  simply  to  mdicate 
that  Uie  s^tua  quo  would  be  preserved  for  a  few  weeks,  and  that 
no  steps  would  be  taken,  I  have  no  doubt  that  would  be  construed 
aa  s  satisfactory  answer  to  the  requests  that  have  been  made." 
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"  I  would  like  to  meet  the  wishes  of  the  United  States  Government 
in  this  matter,  but  I  can  not  do  so,"  said  General  Castro.  "I  hsT« 
simply  followed  and  obeyed  the  law  a^  it  is  set  forth  in  the  miniag 
code  now  in  force.  1  can  nut  suspend  the  operation  of  the  decree. 
It  ia  the  fault  of  the  New  York  and  Berrauaez  Company  that  the 
decree  was  issued.  This  company  filed  a  petition  in  respect  to  the 
titles  of  the  mines  and  we  answered  it  by  issuing  the  decree," 

■'Yes;"  said  I,  ''but  it  is  perfectly  competent  for  the  authority  that 
issues  a  decree  to  temporarily  suspend  its  operation.  I  know  of 
many  oases  in  which  this  has  been  done.  And  what  is  more,- no 
formal  action  nee<l  be  taken,  ^'ou  could  arrange  the  whole  matter 
in  a  private  and  quiet  way.  Of  that  I  am  certam-  A  word  to  three 
or  four  people  ami  matters  would  remain  as  they  are  and  no  harm 
done,  or  injustice  to  anyone.  Then  my  Government  would  doubtless 
feel  that  i^  earnest  and  courteous  request  had  been  met  in  a  cordial 
and  wholly  agreeable  manner.  This  is  something  that  can  be  arranged, 
and  I  think  that  it  nmst  bp  understood  at  Washington  that  yon  have 
ample  power  to  so  nrranpe  it." 

Oh,  no;  I  f<nild  not  pofwihly  ilo  anything  in  the  matter,"  said 
General  Castro.  'The  New  York  ami  Bermudez  Company  might 
take  the  matter  to  the  \>ne/uplan  courts  and  there  obtain  a  stay  of 
proceedings.  I  tliink  they  coulil  do  this,  but  I  am  not  certain  as  I 
am  not  a  lawyer.  I  inn  pnKeeding  acrording  to  law,  however,  and 
within  the  limitations  of  ihe  <-onstituli<in.  I  do  not  see  that  I  am 
given  power  to  meet  in  any  way  Ihe  reijuest  of  the  United  States 
Government.  If  the  owners  of  tho  mines  that  have  been  set  a.-fide 
from  the  pilcli  Juke  rlniiin'd  Ity  the  New  York  and  Bermudez  Com- 
pany have  their  tiili".:.  us  tliev  nmst  liavc,  tliey  (nii  lake  physical  pos- 
sessmn  very  shortly  or  at  once,  for  that  matter.  There  is  nothing  to 
prevent  or  liinder  them.  I  am  sure  the  United  States  Government, 
when  it  finishes  its  investigation,  will  find  that  I  am  right  about  these 
matters.  1  am  upholding  the  constitution.  That  is  the  source  of 
my  streiigth.  I  declared  the  c<mstitu(ion  in  force  shortly  after  I 
came  to  Caracas." 

1  made  answer  that  I  regretted  very  heartily  that,  understanding 
the  moderate  nature  of  the  request  of  my  Government,  he  could  not 
see  his  way  clear  to  arrange  to  meet  it  in  the  friendly  spirit  in  which 
it  had  been  preferred.  I  also  remarked  that  his  power  was  undis- 
puted in  Venezuela  and,  while  I  would  not  surest,  much  less  uree 
nim  to  <lo  an  unlawful  or  unconstitutional  act,  I  still  felt  sure  that  he 
could  devise  some  plan  to  comply  with  the  earnest  wishes  of  a  friendly 
Government  which  would  at  once  be  satisfactory  to  that  Govern- 
ment, and  do  no  violence  to  the  laws  or  the  constitution  of  Venezuela. 
I  further  observed  that  I  would  take  leave  of  him  in  the  hope  that  he 
would  give  the  matter  further  consideration.  But  he  added  as  I  left, 
"What  you  suggest  is  impossible.  Nothing  further  will  be  done.  I 
am  sorry,  but  tnat  is  my  (lecision." 

So  the  interview  closed.  The  Government  of  Venezuela  is  deter- 
mined to  pursue  the  course  it  has  taken,  and  I  am  satisfied  that  no 
friendlv  or  ordinarj-  means  will  suilice  to  shake  its  determination. 
The  talk  about  the  constitution  is  bosh.  IJ  is  used  as  a  convenience. 
When  cither  it  or  the  law  can  be  quot^ed  to  advantage  they  are 
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brought  forward  and  referred  to  with  a  good  imitation  of  solemn 

Eride.  When  the  constitution  stands  in  the  way  of  any  course  the 
rovemment  desires  to  pursue,  it  is  remorselessly  and  regularly 
ignored.  This  is  not  a  constitutional  government.  General  Castro 
is  a  dictator,  and  does  pretty  much  as  he  pleases.  This  has  been 
demonstrated,  as  the  Department  well  knows,  over  and  over  again, 
and  will  continue  to  be  so  demonstrated  as  long  as  he  is  dictator. 
Were  this  a  constitutional  government,  earnestly  striving  to  uphold 
and  follow  the  laws  and  the  constitution,  I  should  have  patience  and 
sympathy  with  the  remarks  to  which  I  listened  for  half  an  hour  and 
more  about  the  sacredness  of  the  fundamental  law  of  Venezuela;  but, 
in  consideration  of  the  facts  that  actualljr  exist,  and  the  situation 
which  the  country  daily  faces,  I  can  only  think  of  them  as  an  insult  to 
one's  intell^ence. 

General  Castro  has^  it  appears,  made  up  his  mind  to  give  no  heed 
whatsoever  to  the  wishes  of  the  United  States  Government  in  this 
matter.  There  is  reason  to  think  that  insistence  upon  the  Depart- 
ment's request  (it  was  made  substantially  four  times  by  me  in  a  for- 
mal way)  onlv  causes  certain  persons  here  to  place  a  higher  valuation 
upon  the  aspnalt  property  and  makes  them  think  they  may  reason- 
aoly  expect  greater  profits  from  the  sale  of  the  mines  in  dispute. 
Mr.  Fabricio  Conde,  referred  to  in  my  dispatch  numbered  528  as 
having  tried  to  negotiate  the  sale  of  the  mine  Venezuela  on  the  part 
of  certain  very  important  personages  in  Caracas,  is  now  in  New  York, 
and  I  know  that  one  part  of  his  business  is  to  sell  the  mine  Vene- 
zuela. Of  course  no  sale  can  be  made  of  this  valuable  property  until 
possession  can  be  guaranteed  with  reasonable  certainty. 

It  is  extremely  probable  that  just  as  soon  as  the  revolutionary 
uprising  in  the  eastern  part  of  the  country-  has  been  checked  troops 
will  be  sent  to  dispossess  the  New  York  and  Bermudez  Company. 
I  think  the  impression  grows  that  this  Government's  tenure  is  lim- 
ited and  that  no  opportunities  will  be  allowed  to  go  by  unimproved. 

During  my  interview  with  General  Castro  I  askecl  him  if,  in  the 
disturbed  state  of  the  country  in  the  general  vicinity  of  the  pitch 
lake  occupied  by  the  New  York  and  Bermudez  Company,  he  could 
guarantee  that  the  plant  of  the  company  would  be  protected  from 
attack  and  destruction.  He  said  that  the  revolutionists  might  invade 
the  place  and  do  damage  to  the  property,  but  if  that  shoifld  happen 
and  the  property  of  the  company  were  to  be  destroyed,  it  could  file  a 
claim  against  the  Venezuelan  Government.  So  it  will  be  seen  that  this 
Government  can  not  be  counted  upon  to  protect  investments  of 
American  citizens  in  the  eastern  part  of  Venezuela. 
I  have,  etc., 

Francis  B.  Ix>omis. 


Mr.  Looml9  to  Mr.  Hay. 

No.  555,  Confidential.] 

Legation  of  the  United  States, 

CaracdSy  January  26 ^  1901 . 

Sib:  I  cabled  you  to-day  suggesting  that  the  Scorpion  be  sent  up 
the  San  Juan  River  to  look  in  upon  the  pitch  lake  claimed  by  the 
New  York  and  Bermudez  Company.     I  did  this  because  the  managing 


826  WBON68  DONE  AICBBIOAN   GITIZBNB  BT  TXNBZUSLL 

director  of  the  company,  Mr.  A.  H.  Camer,  called  at  the  legation  and 
showed  me  cablegrams  from  a  very  responsible  party  in  Trinidad 
who  had  just  returned  from  the  lake  and  who  said  the  situation  was 
growing  more  serious  there ;  that  the  country  was  full  of  revolutionists; 
that  the  negro  workmen  had  been  frightened  away,  and  in  short, 
that  there  was  no  adequate  protection  tor  the  severfu  Americans  ana 
their  famihes  hving  at  the  take;  to  say  nothing  of  the  safety  of  the 
plant,  railroad  wh^,  and  other  property  of  the  company. 

It  seems  to  me  well  that  the  gnunboat  should  be  seen  there  to 
report  on  actual  conditions.  The  Scorpion  was  ordered  to  go  to  the 
lake  a  fortnight  ago,  but  owing  to  a  justifiable  misunderstanding  of 
tike  orders  she  remained  at  La  Guaira  until  Thursday  of  this  week, 
when  she  went  to  Curacao  for  coal.  I  learn  from  Curacao  that  she 
has  been  ordered  to  go  to  the  Imataca  or  Manoa  iron  minee,  about 
75  miles  above  the  mouth  of  the  Orinoco  Kiver.  The  president  of 
the  Orinoco  Iron  Company,  Mr.  A.  B.  Roeder,  wrote  me  from  New 
York  by  the  last  mail  that  he  expected  to  have  a  naval  vessel  sent  to 
the  mines.  The  commander  of  the  Scorpion  aiao  told  me  that  he 
had  received  written  orders  to  proceed  to  these  mines,  but  the  writ- 
ten orders  were  afterwards  canceled  by  cable,  and  it  now  seems 
after  he  reached  Curacao  they  were  revived. 

The  Orinoco  Iron  Company  does  not  possess  the  mines  in  question. 
It  never  owned  them,  but  held  them  for  a  very  short  time  under  a 
lease  from  the  Orinoco  Company  (Limited),  a  corporation  whose 
concession  for  exploiting  many  million  acres  of  land  was  recently 
anulled,  wrongfully,  I  think,  by  the  Venezuelan  Government. 

Last  summer  the  Orinoco  Iron  Company  was  dispossessed  by  due 
process  of  law,  and  George  TurnbulL  an  American  citizen,  put  into 
actual  possession  of  the  mines.  He  is  now  in  possession.  The 
Orinoco  Company,  which  has  no  property  and  no  assets,  so  far  as 
is  known  here,  never  worked  these  mines  except  to  extract  one  sam- 
ple cargo  of  less  than  1,000  tons  of  ore.  Indeed,  the  mines  have 
never  been  worked  at  all  for  commercial  purposes.  They  are  thought 
to  be  very  valuable  and  have  been  almost  continuously  in  litigation 
for  ten  years.  I  visited  these  mines  when  I  went  up  the  Orinoco 
River  on  the  U.  S.  S.  WUmin-gton.  There  is  no  propertv  there  of  con- 
sequence— tliat  is,  portable — and  only  a  few  cheap  buildings.  There 
are  no  Americans  there  that  I  know  of,  though  there  may  be  one  or 
two  men  employed  as  watchmen  by  Mr.  Turnbull.  There  is  no  town 
within  75  miles  of  these  mines  of  the  slightest  importance.  The 
mines  are  in  the  heart  of  a  tropical  jungle.  Therefore  I  can  not 
imagine  why  a  warship  should  be  sent  there.  Thpre  i8  nothing  to 
protect  and  no  one  to  influence  by  means  of  a  naval  demonstration. 

So  far  as  I  know  there  are  only  two  places  at  present  in  Venezuela 

where  our  war  vessels  can  be  of  service.    One  point  is  La  Guaira, 

the  other  is  the  San  Juan  River  in  the  vicinity  of  the  asphalt  mines 

and  in  that  part  of  the  country-  which  is  the  center  of  the  revolution. 

I  have,  etc., 

I''ranci8  B.  Loohis. 
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Mr.  Loomis  to  Mr.  Hay. 

No.  556.]  Legation  of  the  United  States, 

Caracas,  January  26,  1901. 

Sib:  I  inclose  herewith  the  answer  of  the  Venezuelan  Government 
to  my  note  containing  a  paraphrased  copy  of  your  cabled  protest 
in  respect  to  the  action  of  the  Venezuelan  Government  in  the  matter 
of  the  New  York  and  Bermudez  Asphalt  Company. 

I  inclose  a  copy  of  my  note  to  the  minister  of  foreign  affairs. 

So  little  heed  had  been  given  to  my  previous  communications  and 
so  little  respect  for  the  reasonable  wishes  of  the  United  States  evinced 
that  I  thought  it  well  to  make  the  note  as  plain  as  your  instnictions 
would  seem  to  warrant. 

I  have,  etc.,  Francis  B.  Ix)Omis. 

Mr.  Loomis  to  Minister  of  Foreign  A  flairs. 

Legation  of  the  Ignited  States, 

Caracas,  January  14,  1901. 

Mr.  Minister:  1  have  the  honor  to  inform  you  tliat  1  have  been  instructed  by  the 
Secretary  of  State  of  the  United  States  to  coinmiinicate  to  you  the  following  telegram: 
•I/eaming  with  r^^et  of  the  decision  of  the  Venezuelan  Government  in  respect  to 
the  urgent  and  emphatic  representations  recently  made  to  it  by  our  minister  in  (  aracas. 
the  (rovemment  of  the  United  States  hereby  solemnly  and  formally  protests  against 
any  proceedings  on  the  part  of  the  Venezuelan  Gf)vemment  hav-ing  for  their  end  or 
object  the  dispossession  of  American  citizens  of  their  property  without  due  and  regular 
process  of  law.  as  it  is  understood  has  been  done  in  the  case  of  the  New  York  and 
Bermudez  Company  and  the  asphalt  mines  claimed  by  that  corporation. 

"In  the  event  <»f  any  denial  of  justice  whatsoever  the  Government  of  the  United 
States  reserves  to  itself  the  right  to  review  the  proceedings  and  processes  by  means  of 
which  such  denial  was  accomplished." 

I  trust  your  ex<*ellency'»  Government  will  receive  this  communication  in  the  spirit 
in  which  it  is  sent  and  that  the  note  of  caution  wliicli  it  <»onveyp  mil  be  earnestly 
ccnHidere<l. 

I  take,  etc.,  Francis  B.  Loomi« 


Minister  of  Foreign  Affairs  to  Mr.  Loomis. 

[TranBliition.] 

Ministry  of  Foreign  Affairs. 
United  States  of  Venezvela, 

Caracas,  January  15,  1901. 

Mr.  Minister:  At  yesterday's  cabinet  meeting  the  Supreme  Chief  of  the  Republic 
had  taken  up  for  especial  consideration  your  excellency  s  note  written  in  accordance 
with  telegraphic  instructions  fn)m  your  Government,  and  which  treats  of  affairs  in 
which  the  New  York  and  Bennudez  Company  is  interested* 

The  protest  contained  in  your  note  can  not  now  be  considered  if  it  refers  to  the  action 
which  the  Government  has  taken  in  the  matter,  as  such  action  has  been  strictl}r  in 
accordance  with  law.  But  as  the  telegram  speaks  of  an  eventual  denial  of  justice, 
which  presuppoees  judicial  proceedings  to  determine  alleged  rights,  the  protest  is 
viewed  in  a  mere  hj'pothetical  sense,  and  the  Government  of  the  Republic  does  not 
look  with  grave  concern  upon  the  ultimate  results,  as  it  has  perfect  confiden(*e  in  the 
probity  of  the  magistrates  charged  with  the  administration  of  justice  in  Venezuela. 

The  Government  of  the  United  States,  with  due  regard  in  this  t-ase,  as  in  all  cases, 
to  the  principles  of  international  law,  can  not  preju<lge  the  question  under  considera- 
tion, but  must  wait  until  the  proper  courts  have  taken  up  the  matter  in  acconlance 
with  the  prescriptions  of  the  Code. 

I  take,  etc.,  EniARno  Blanco. 
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The  Secretary  of  State  fo  Minuter  Loomis. 

No.  387.]  Department  of  State, 

Waskingfon,  January  28,  1901 . 

Sir:  1  have  to  acknowledge  the  receipt  of  your  Nos.  539,  545,  and 
546,  of  the  13th  instant,  relative  to  the  case  of  the  New  Yoric  and 
Bennudez  Company. 

It  is  evident  from  the  contents  of  your  No.  546  that  in  the  treat- 
ment of  the  asphalt  controversy  caution  should  be  exercised  against 
undue  relianr«  upon  the  mere  statements  and  representations  of 
either  of  the  interested  parties  in  this  controversj-. 

While  your  dispatches  would  seem  to  indicate  a  disposition  on  the 
part  of  the  Venezuelan  Goveniment  to  lend  support  by  merely 
executive  action  to  the  parties  claiming  the  asphalt  mine  iii  opposi- 
tion to  the  New  York  and  Bermudez  Company,  and  while  in  reliance 
upon  the  facts  as  reported  in  your  dispatches,  that  the  New  York  and 
Bermudez  Company  has  been  in  possession  of  the  property  under  a 
claim  of  title  duiing  the  last  twelve  years  and  that  their  dispossession 
was  contemplated  by  arbitrarj-  executive  action,  the  Government 
of  the  United  States  has  protested  against  such  arbitrary  determi- 
nation of  the  lights  of  the  parties,  it  has  never  been  its  purpose  to 
interfeiT  for  the  purpose  of  preventinf:  the  parties  from  resort  to  the 
local  courts  for  the  judicial  determinHtion  iif  their  lights.  On  the 
contrary'  the  atlitude  of  the  Department  lias  been  and  is  that  inas- 
much as  the  controvei-HV  involved  the  title  to  land  including  a  dis- 
puted houndnrv  question,  the  courts  are  the  onlv  proper  fomm  for 
the  discussion  of  the  questions  involved.  Tlie  Oovemment  of  the 
United  States  can  not  attempt  to  decide  those  essentially  juridical 
questions  by  an  Kxecutive  decision,  and  it  woidd  regret  to  witness 
anv  such  nttenipled  determination  of  the  ([uestions  by  the  Executive 
of  Venezuela. 

Judginfi  from  the  contents  of  the  note  of  the  minister  of  foreign 
relations,  <lated  the  lOlh  in.^tant,  inclosed  with  your  No.  545,  the 
Venezuelan  Government  seems  to  be  under  some  misapprehension 
as  to  the  real  attitude  of  this  Government. 

The  impression  conveyeil  in  ibe  said  note  that  this  Government 
claims  "That  it  is  necessarv  for  the  Executive  to  intervene  in  some 
wav  in  the  settlement  of  the  matters  connccled"  with  the  claim  of 
either  of  the  adverse  parties  is  an  unfortunate  misconception  of  the 
attitude  of  this  Government.  On  the  contrarv,  the  Government  of 
the  United  States  is  in  entire  aceonl  with  tlie  view  expressed  in 
said  note,  that  the  Executive  may  not  properly  intervene  m  support 
of  the  claim  of  either  party,  but  sliould  leave  the  parties  to  tneit 
remedies  before  the  courts. 

In  the  light  of  the  views  expresseil  by  the  minister  in  said  note, 
the  Department  is  better  able  to  hitern'ret  the  note  of  the  minister 
dated  the  :id  iuslaiit,  inclosed  in  your  No.  5-39. 

The  tloveniment  of  the  United  States  is  animated  by  the  nmst 
friendly  feelings  toward  the  (Jovemment  of  Venezuela,  with  whom 
it  desires  to  cultivate  an<l  strengthen  the  harmonious  relations  exist- 
ing between  them.  It  was  strongly  represented  to  this  Govern- 
ment that  the  New  York  and  Bennudez  Company  has  been  in 
posse.ssion  of  the  pri>perty  in  controversy  under  claim  of  title  during 
the  past  twelve  years:  that  it  has  expended  lat^e  sums  of  money 
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in  con^ructing  a  plant,  refineries,  clocks^  warehouses,  a  railroad, 
etc.,  and  that  it  was  threatened  with  forcible  dispossession  by  mere 
Executive  .action  and  without  judicial  determination  of  the  rights 
of  the  parties.  If  the  facts  were  as  represented,  the  Government 
of  the  United  States  felt  and  still  holds  that  the  company  in  possession 
was  entitled  to  protection  against  such  arbitrary'  action.  But  the 
Department  is  happy  to  be  assured  by  the  said  note  of  January  10 
that  no  such  action  is  contemplated  and  to  know  that  both  Govern- 
ments agree  in  the  opinion  that  the  questions  in  issue  between  the 
adverse  parties  are  for  the  determination  of  (he  local  courts  in  the 
first  instance. 

You  will  communicate  these  views  to  the  Venezuelan  Government. 
I  am,  etc., 

John  Hay. 


Mr.  Loomis  to  Secretary  of  State, 

[Tolograin.] 

Caracas,  January  31 ,  1901. 

(Received  1.45  p.  m.) 

The  Venezuelan  Government  has  gained  important,  perhaps 
decisive,  victory  near  Carupano,  and  rtniccupied  city.  The  ^  enezue- 
lan  Government  thinks  victorv  may  end  revolution.  French  Govern- 
ment has  sent  a  cruiser  to  Carupano  to  relieve  the  Suchet.  Local 
Government  officials  have  made  formal  demand  upon  Xew  York- 
Bermudez  people  at  Pitch  Lake  to  surrender  their  arms  and  ammuni- 
tion. Caracas  Government  informed  the  a":ent  of  this  company  it 
will  not  interfere  uith  actions  of  local  officials.  Trinidad  papers 
report  a  battle  near  Lacuevas  recently.  The  Venezuelan  (rovern- 
ment  lost  250  troops:  insurgents  a  considerable  number  as  well. 

Loom  IS. 


Tlie  Acting  Secretary  of  State  to  Mr.  Loomis. 

No.  390.]  Dkpaktment  of  Statk, 

Washin^OHj  February  8,  1001. 

Sik:  I  have  to  acknowledge  the  receipt  of  your  No.  552  of  the 
26th  ultimo,  reporting  your  mterview  with  the  President  of  Vene- 
zuela on  the  suoject  of  the  claims  of  the  New  '^'ork  and  Bermudez 
Company. 

In  reply  I  have  to  say  that  the  Department  will  not  undertake 
to  iudge  of  the  motives  of  action  of  the  Venezuelan  Executive,  nor 
is  il  disposed  to  alter  the  attitude  stated  by  it  in  its  last  instruction, 
No.  387  of  the  28th  ultimo,  especially  in  view  of  the  statement  made 
in  the  note  of  the  foreign  minister  inclosed  in  your  Xo.  539  of  January 
13,  in  which  the  assurance  was  given  that  the  Government  of  Vene- 
zuela feels  entirely  competent  to  prevent  or  suppress  all  disturbances 
and  to  dictate  measures  looking  to  the  preservation  of  order.  It 
i.s  manifestly  the  duty  of  the  Government  of  Venezuela  to  take  its 
own  police  measures  for  the  preservation  of  property  and  the  pro- 
tection of  rights,  and  in  view  of  the  assurance  above  given  and  of 
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the  statement  of  the  miiuster  of  foreign  relations  in  the  note  inclosed 
in  your  No.  545  of  the  13th  ultimo,  that  the  courts  of  justice  oBee 
a  mil  guaranty  of  impartiality,  the  Department  does  not  deem  it 
necessarv  to  add  to  the  instructions  already  given  you  further  than 
to  say  that  you  will  vigilantly  guard  the  int«reBt6  of  all  AmeiicauB 
alike,  and  will,  if  necessaiy,  earnestly  protest  against  the  infringe- 
ment of  those  rights  by  arbitrary  and  forcible  executive  action. 
I  am,  etc., 

David  J.  Hill, 
Acting  Secretary, 


The  Acting  Secretary  of  State  to'  Mr.  Loomie. 

No.  391.]  Depastmbnt  of  State, 

Washington,  February  8,  1901. 
SiE:  I  have  to  acknowledge  the  receipt  of  your  No.  556  of  the 
26th  ultimo,  relative  to  the  case  of  the  New  York  and  Bermudez 
Company,  and  approve  your  note  of  the  14th  ultimo  to  the  Vene- 
zuelan foreign  office,  containing  this  Government's  protest  against 
the  dispossession  of  American  citizens  of  their  property  without  due 
process  of  law. 

I  am,  etc.,  David  J.  Hill, 

Acting  Secretary. 

Mr.  Loomis  to  Mr.  Hay. 

No.  561.1  Legation  of  the  United  States, 

Caracas,  February  10,  1901. 

Sie:  Answering  your  instmctions  of  January  21,  No.  384,  in 
which  I  am  directed  to  ascertain  "whether  trie  Wamer-Quinlan 
Company  have  adequate  remedy  in  the  courts  to  assert  and  main- 
tain their  legal  rights  and  title,  if  they  have  any,  to  the  asphalt  nune 
as  against  the  New  York  and  Bermudez  Company,"  I  have  the  honor 
to  report  that  it  is  a  matt«r  of  great  difficulty  to  get  thoroughly  reha- 
ble  and  competent  legal  advice  here.  I  have  tue  statement  of  the 
minister  of  foreign  afiatrs  to  the  effect  tliat  most  of  the  lawyers  in 
Caracas  are  so  open  to  tlie  influence  of  money  that  their  opinions  are 
not  to  be  rehed  upon.  I  have  consulted  Seftor  Feo,  who  by  common 
consent  appears  to  be  deemed  the  man  of  highest  character  in  the 
legal  profession  here,  and  who,  at  the  same  time,  is  one  of  the  three 
or  four  lawyers  occupying  tlie  first  rank  in  that  profession  in  Vene- 
zuela. 

I  put  the  question  propounded  by  the  Department  first  in  a  hjj>o- 
thetical  way  and  later  made  it  apply  specifically  to  the  case  in  point. 
Seiior  Feo  first  cited  the  following  section  of  tlie  law: 

In  all  cas^'H  of  (lisptit<><l  titles  the  tint  bi&ncb  of  ttip  linit  inntanrp  of  the  hi|ch  fcdenl 
court  Bh.iil  ]«w  upon  (lie  nullity  or  vsilidily  nf  said  titloK, 

Then  he  said:  "The  Wamer-Ouinlan  Company  will  have  to  go  to 
the  courts  unless  the  m-operty  claimed  by  it  under  the  titles  rec(«- 
nized  in  the  decree  of  December  10,  1900,  is  turned  over  to  it  by  the 
New  York  and  Bermudez  Company.  If  tlie  New  York  and  Bermudei 
Company  declines  to  vacate  the  property  claimed  by  the  Warner- 
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Quinlan  Company,  it  will  then  be  incumbent  upon  the  latter  com- 
pany to  report  that  fact  to  the  Government,  and  the  Government 
must  then  send  the  case  to  the  supreme  court  to  decide  the  question 
of  validity  of  title.  That  this  and  all  questions  of  title  should  ulti- 
mately go  to  the  high  federal  court  in  cases  of  contest  for  judicial 
determination  and  decision  is,  according  to  the  laws  and  procedure 
of  Venezuela,  inevitable.  No  other  autnority  than  the  high  federal 
court  is  competent  to  determine  the  validity  of  title  or  decide  as  to 
questions  of  infringement.  The  case  can  be  sent  by  the  Government 
at  once  to  the  high  federal  court  and  does  not  have  to  pass  through 
any  intermediate  courts.  Of  course  the  Grovemment  may  refuse  to 
submit  the  case  to  the  court,  but  that  would  be  acting  in  direct  oppo- 
sition to  the  law. 

''On  the  other  hand,  there  is  a  remedy  for  the  New  York  and  Ber- 
niudez  Asphalt  Company  in  the  same  court.  It  may  at  any  time 
bring  an  action  against  the  Government,  setting  up  that  the  titles 
granted  by  it  infnnge  upon  the  rights  and  titles  long  since  granted 
to  said  company  by  due  process  of  law.'' 

The  fact  seems  to  be  that  neither  the  Wamer-Quinlan  Company 
nor  the  New  York  and  Bermudez  Company  desire  to  commence  legal 
proceedings  in  the  Venezuelan  courts.  Each  side  wants  the  other  to 
take  the  initiative.  I  should  think,  however^  that  the  matter  would 
finally  reach  the  court  unless  settled  otherwise,  in  the  maimer  indi- 
catecf  by  Seflor  Feo;  that  is,  the  Wamer-Quinlan  people  will  go  to 
the  mine  to  take  possession.  The  representatives  of  tne  New  York 
and  Bermudez  Company  will,  I  am  informed,  eject  them,  and  then 
the  Grovemment  will  be  petitioned  to  put  the  Wamer-Quinlan  Com- 
pany in  possession,  and  tne  Government  must  then  liave  the  question 
of  title  (lefinitely  determined  by  the  high  federal  court. 

There  is  no  diflBculty  whatsoever,  it  appears,  about  the  question  of 
title  and  riglUs  being  determined  judicially,  except  the  apparent 
unwillingne^ss  of  the  interested  parties  to  seek  this  remedy. 

Seflor  reo  also  said  that  the  validity,  character,  scope,  and  inter- 
pretation of  a  concession  must  be  determined  by  the  supreme  court, 
and  that  no  executive  act  which  had  the  effect  of  invalidating  or 
limiting  the  rights  and  privileges  granted  or  enjoyed  under  a  conces- 
sion ratified  by  Congress  could  stand.  Such  an  act  would  be  illegid, 
irregular,  and  unconstitutional. 

I  can  see  no  valid  reason  why  either  the  New  York  and  Bermudez 
Company  or  the  Wamer-Quinlan  Company  should  object  to  having 
the  question  of  title  determined  by  the  courts  here,  if  the  case  is  to 
be  finally  reviewed  by  the  Department  of  State  at  Washington. 
I  have,  etc., 

Francis  B.  Loomis. 


J/r.  Loomis  t/)  Mr.  Hay, 

No.  566,  confidential.]        Legation  of  the  United  States, 

Caracas,  February  22, 1901. 
Sir:  I  am  in  receipt  of  your  instructions.  No.  387,  dated  Jan- 
uary 28,  relating  to  the  New  York  and  Bermudez  Asphalt  Company 
and  setting  forth  the  position  of  the  Government  of  the  United  States 
in  the  matter,  and  explaining  its  attitude  toward  the  Venezuelan 
Government. 
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I  have  communicated  the  Department's  views  to  the  GoTeminent 
of  Venezuela  as  directed  and  I  am  sure  there  is  no  misunderstaDdii^ 
conceming  the  attitude  iaken  by  the  United  States  Govemment  io 
this  atTair,  nor  do  I  think  there  has  been  any  considerable  misunder- 
Btanding  on  this  point  at  all  here,  though  somethine  of  the  aort  wta 
plainly  indicated  in  some  of  the  notes  sent  to  this  Iwation.  It 
never  appeared  in  any  one  of  the  many  conversations  which  I  have 
had  on  the  subject  of  this  controversy  with  various  persona  in  official 
place  here  that  the  attitude  and  <lesires  of  the  United  States  were  mis- 
construed. Indeed,  it  was  stated  with  so  much  clearness  and  fre- 
quency in  just  what  the  reasonable  request  and  expectation  of  the 
United  States  Government  consisted  that  there  could  have  been  no 
real  misunderstanding  on  the  point.  The  fact  that  there  was  a  dis- 
crepancy between  what  was  said  to  me  and  what  was  written  does 
not  mean  much.  No  occurrence  is  more  common  here.  All  of  my 
diplomatic  colleagues  have  a  score  of  times  commented  upon  the 
fact  that  they  are  frequently  told  one  thing  and  perhaps  a  few  days 
later  receive  a  note  which  ignores  all  of  the  solemn  verbal  assurances 
they  had  received  and  probably  communicated  to  their  governments. 
There  are  many  practices  current  here  which  make  it  very  difficult 
to  transact  business,  and  this  is  one. 

There  has  never  been  a  time  since  the  promulgation  of  the  decree 
of  December  10,  in  reference  to  the  asphalt  controversy,  when  the 
operation  of  that  instrument  could  not  have  been  temporarily  sus- 
pended aa  a  matter  of  comity  and  courtesy  to  the  Government  of  the 
Unitetl  States.  Practically  the  decree,  so  far  as  the  question  of  <Hs- 
turbing  the  possession  of  the  New  York  and  Bermudez  Companv, 
for  the  time  apparently  has  been  suspended,  presumably  as  the  result 
of  protests  from  Washington.  It  has  seemed  to  me  that  this  should 
have  been  done  in  a  gracious  and  generous  manner. 

1  liiink  the  plain  disposition  here  is  to  have  the  matter  determined 
by  the  courts,  as  you  suggest.  The  original  intention,  so  far  as  it 
could  he   ascertained,  did  not  contemplate  a  determination  of  title 


by  the  courts  prior  t«  the  liispossession  of  the  New  York  and  Ber- 
;ioz  Asphalt  Conipnny.  \\'nat  is  known  in  commercial  parlance 
1  "quick  triin.saction "  appears  to  have  been  desired.     Resort  to 


the  courts  is  almost  sun'  to  bring  its  chain  of  embarrassments.  It 
seems  likely  that  eitlier  the  Warner-Quinlan  |»eople  or  the  New  York 
and  Bemiudez  Company  will  be  wholly  dissatisfied  with  the  finding 
of  the  court,  and  seek  some  further  determination  of  the  nintter. 
The  court.s  here  often  labor  im<ier  grave  disa<lvantages. 

BConfldentinl.) 

Since  my  residence  here  1  have  seen  a  majority  of  the  members  of 
the  supreme  court  arrested,  imprisoned,  and  finally  removed  from 
office  for  intimating  that  they  would  not  decide  a  case  in  the  manner 
desired  liy  the  Chief  Executive. 

While  on  this  general  sul)ject,  I  feel  constrained  to  say,  referring  to 
the  Department's  instruction  numbered  390,  that  in  the  foreign 
minister's  note  of  January  13,  inclosed  in  my  number  539,  the  assur- 
ances about  the  ability  of  the  Government  to  protect  property  and 
rights  are  rather  overstated.  At  the  time  the  note  was  written  the 
Government  could  not  have  guaranteed  any  sort  of  sufficient,  ade- 
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quale,  or  prompt  police  or  military  jirotection  in  the  district  referred 
to.  It  was  in  a  state  of  revolution  and  semianarchy,  as  frequently 
h^pens  in  this  country  during  times  of  acute  political  disturbance, 
Hacl  any  revolutionary  or  guerrilla  band,  as  had  been  done  in  the  past, 
chosen  to  descend  witn  hostile  intent  upon  the  Americans  at  the  plant 
of  the  New  York  and  Bermudez  Company,  those  there,  men,  women. 
and  children,  would  have  had  to  rely  upon  themselves  for  defense  ana 
protection,  and  on  themselves  only.  The  pitch  lake  is  fourteen  hours 
Dy  sea  from  the  nearest  cable  station.  I  received  a  number  of  reports 
from  there  which  were  sent  by  Major  Kafferty,  a  man  of  high  charac- 
ter and  good  judgment,  who  has  had  fine  military  training  and  expe- 
rience. These  reports  were  later  corroborated  by  a  messenger  from 
the  spot.  It  seemed  to  me  that  in  view  of  sucli  representations  I 
woula  be  taking  an  unwarrantable  resj)onsibility  if  I  did  not  suggest 
sending  a  ^nboat.  I  ma<le  that  suggestion  knowing  the  isolated 
situation  of  the  lake  and  for  the  further  reason  that  1  hoped  in  this 
way  to  get  a  fresh  report  on  the  real  situation  from  sources  which 
could  not  even  be  suspected  of  bias. 

I  have,  etc.,  Fkancis  B.  I^x>mis. 

Mr,  Loovivi  to  Mr.  Hay. 
No.  567.] 

Legation  of  the  United  States, 

Caracas  y  February  2S,  1901. 

Sir:  I  have  the  honor  to  report  that  preliminary  legal  steps  have 
been  taken  by  the  resident  attorney  of  Messrs.  Warner  and  Quinlan 
to  bring  the  question  of  title  to  the  '^Felicidad*'  mine  before  the 
high  federal  court  for  judicial  determination. 

The  case  may  have  a  hearing  inside  of  forty  days,  or  if  one  or  both 

f>arties  desire  seriouslj  to  employ  dilatory  tactics  a  decision  is  not 
ikely  to  be  rendered  inside  of  six  or  seven  months. 
I  have,  etc., 

Francis  B.  1x)omis^ 


Mr.  Lo^nis  to  Mr.  Hay. 

No.  579.]  Legation  of  the  United  States, 

Caracas^  March  9,  1901. 

'  Sir:  I  have  the  honor  to  inclose  herewith  an  aiiidavit  made  by 
A.  F.  Jaurett,  esq.,  owner  and  publisher  of  the  Venezuelan  Herald. 
Mr.  Jaurett,  in  this  affidavit,  throws  much  ligjht  upon  the  origin  of 
the  recent  newspaper  attacks  upon  this  legation.  His  information 
corresponds  with  that  which  I  have  received  from  other  sources,  and 
I  think  there  can  be  no  doubt  that  these  uncalled-for  and  offensive 
articles  were  in  nearly  every  case  directly  inspired  by  certain  mem^ 
hers  of  the  cabinet  and  sometimes  wTitten  by  them,  except  the  one 
in  which,  it  is  asserted  by  one  of  the  publishers,  the  article  came  from 
Miraflores,  the  residence  of  General  Castro. 
I  have,  etc., 

Francis  B.  Ix)omis, 
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[Inclosure.] 

Legation  of  the  Unitsd  States, 

CaracaSy  Venezuela^  Mardi  9,  1901, 

A.  F.  Jaurett,  an  American  citizen,  bein^  duly  sworn  depoeed  as  follows: 

I  am  an  American  citizen  living  temporarily  in  Caracas,  where  I  own  and  publish  the 
Venezuelan  Herald.  I  have  a  large  acquaintance  among  newspaper  men  m  this  dtj 
and  country.  Among  others  I  have  known  for  several  years  Scfior  Salomon,  who  is 
tile  business  manager  of  the  Pregonero  newspaper  of  this  city.  I  have  been  able  to  do 
him  some  considerable  personid  favors  in  the  past,  and  he  nas  a  very  friendly  feding 
for  mo  and  often  calls  to  see  me  at  my  house.  He  has  been  to  see  me  sevmd  times 
of  lal'>  and  has  talked  freely  about  the  attacks  which  have  appeared  in  tiie  Pregoneio 
upon  the  UnitiKi  States  Navy,  legation,  and  Department  of  State.  He  is  a  Frencnmaa 
and  does  not  share  the  feeling  of  Venezuelan  officials  toward  the  Americanfl.  He 
called  at  my  house  last  night  and  said:  ''  I  was  in  the  office  of  General  Ayala,  minister 
of  fomento,  the  day  before  the  first  article  appeared  in  the  Pregonero,  with  Genend 
Ayala  and  Doctor  Fonte,  the  publisher  of  that  paper,  and  Senor  Grilett,  the  secretary 
of  General  Ayala.  General  Ayala  said  to  Mr.  Ponte,  and  I  recall  his  exact  words, 
'  NoW;  Ponte,  you  can  begin  the  campaign  against  the  Americans  and  hit  them  hard, 
especially  Loomis,  and  repeat  the  aose  daily.**'  The  first  article  ?ra8  ordered  the 
same  night  and  was  written  by  Grillet,  the  secretary  to  the  minister  of  fomento,  and 
anotiier  man. 

Some  of  the  articles  attacking  Mr.  Loomis  came  to  the  Pregonero  in  the  handwriting 
of  the  minister  of  fomento  himself,  and  all  of  the  articles  translated  from  the  American 
press  were  translated  by  the  official  translator  of  the  ministry  of  fomento,  who  w«§ 
engaged  for  this  work,  so  it  was  stated  at  the  ministry.  Sefior  Salomon  was  present  at 
several  interviews  between  General  Ayala  and  the  publisher  of  the  Pregonero  and 
heard  the  matter  of  attacking  the  Amencan  legation  discussed  freely. 

I  have  myself  seen,  continues  Mr.  Jaurett,  Sefior  Salomon  at  the  ministry  of  fomento 
talking  with  tlie  minister  and  the  publisher  of  the  Pregonero.  I  regard  l^lomon  as  a 
truthful  man.  He  has  told  the  same  thing  herein  related  to  others.  He  has  no  object 
in  telling  this  story.  He  related  it  to  me  because  he  is  my  personal  friend  and  because 
he  knew  I  was  also  to  be  attacked  by  the  Goveniment  asphalt  ring  here,  a  most  corrupt 
and  audacious  combination. 

When  I  asked  him  to  make  affidavit  to  this  statement  he  said  it  would  or  mi^t 
become  known,  and  he  would  then  lose  his  livelihood  and  be  persecuted  by  the  Gov- 
ernment. He  is  right  about  that,  and  can  not  be  blamed  for  declining  to  make  an 
official  statement  in  this  matter. 

A.  F.  Jaurbtt. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  March,  1901. 

William  W.  Russell, 
United  States  Secretary,  Legation, 


Mr,  Loomia  to  Mr,  Hay. 

No.  580.]  Legation  of  the  United  States, 

Caracas,  March  9,  1901. 

Sm:  Referring  to  the  asphalt  controversy  I  have  to  report  that  on 
February  16,  Messrs.  Zuloga  &  Paul,  attorneys  for  Messrs.  Ouinlan 
and  Warner,  of  New  York,  petitioned  the  Alta  Corte  Federal  for  the 
issuance  of  a  citation  to  compel  the  New  York  and  Bermudez  Com- 

Eany  to  recognize  the  title  of  said  Warner  &  Quinlan  in  the  mine 
nown  as  "La  FeUcidad.'' 

Before  a  citation  may  issue  it  is  necessary  that  the  question  be  con- 
sidered by  the  court  in  full  session.  Such  a  session  has  not  been  held 
up  to  this  writing,  and  no  citation  has  yet  been  issued. 

It  is  Ukely  that  one  side  or  the  other,  or  the  Government  itself,  has 
prevented  a  full  session.  This  is  a  common  device  here  and  fre- 
quently resorted  to  in  order  to  bring  about  delay. 

The  Government  seems  to  be  the  only  power  tnat  can  compel  a  full 
session  at  any  time. 

I  have,  etc.;  Franois  B.  Loomis. 
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Mr.  Russell  to  Mr,  Hay. 

No.  609.]  Legation  of  the  Ignited  States, 

Caracas,  May  3,  1901. 

Sir:  As  already  reported,  the  attorneys  for  Messi-s.  Warner  & 
Quinlan  commenced  proceedings  against  the  New  York  and  Ber- 
mudez  Company  in  the  federal  court. 

Mr.  Bean,  the  attorney  for  the  New  York  and  Bennudez  Company, 
filed  exceptions  to  the  suit  and  alleged  that  the  federal  court  had  no 
jurisdiction  in  a  suit  of  this  nature.  The  case  has  been  argued  on 
these  exceptions  for  several  weeks  and  a  decision  was  about  to  be 
given.  On  May  1  the  Government  issued  the  inclosed  decree.  The 
attorney  for  the  New  York  and  Bemmdez  Company  claims  that  this 
would  be  an  evident  denial  of  justice  and  has  given  mc  a  statement  in 
regard  to  the  decree,  which  I  also  inclose. 
I  have,  etc., 

William  W.  Russell. 


[Inclosure.] 


The  proviirional  President  of  the  United  States  of  Venezuela,  in  exercise  of  the  fac- 
ulties in  him  conferred  by  clause  2  of  article  3  of  the  decree  of  the  National  Constit- 
uent Aaseiubly  on  the  provisional  organization  of  the  Republic,  decrees: 

Art.  1.  The  organic  code  of  the  feSeral  code  of  the  court  of  cassation  and  the  other 
federal  tribunals  shall  be  in  force  and  effect  until  the  national  laws  have  been  exam- 
ined in  accordance  with  the  provisions  of  clause  3  of  article  3  of  the  said  decree,  in 
order  that  the  Congress  should  hannonize  them  with  the  constitution. 

Art.  2.  The  federal  court  shall  elect,  from  those  six  members  who  are  not  exercising 
functions,  the  prosecutor,  chancellor,  and  the  two  members  who,  presided  by  the 
vice-president,  shall  form  the  division  created  by  section  2,  subsection  13a  of  article 
106  of  the  national  constitution. 

Art.  3.  In  those  cases  in  which,  according  to  the  national  constitution,  the  federal 
court  shall  unite  with  the  court  of  cassation  to  constitute  a  supreme  federal  court  of  the 
president  of  the  federal  court  shall  act  as  president,  the  vice-president  of  the  court 
of  cassation  as  vice-president,  and  as  prosecutor  and  chancellor  of  those  affairs  of  the 
federal  court  and,  in  their  absence,  those  of  the  court  of  cassation. . 

Art.  4.  The  functionaries  of  the  division  mentioned  in  article  2  of  this  decree  and 
those  of  the  supreme  federal  court  shall  have  the  respective  powers  that  the  organic 
code  of  the  federal  court  confers  on  its  functionaries  in  judicial  matters. 

Art.  5.  Vacancies  shall  be  filled  in  the  manner  provided  in  paragraph  2  of  article 
102  of  the  constitution,  and  temporary  and  occasional  absence  in  the  maimer  provided 
in  the  respective  laws. 

Art.  6.  Any  member  who,  without  justifiable  cause,  shall  be  absent  from  any  sitting 
of  the  court  shall  ipso  facto  be  suspended  from  the  exercise  of  this  function  for  fifteen 
days,  and  during  tnat  time  the  judge  who  shall  be  appointed  to  act  shall  receive  his 
•aUry. 

Art.  7.  The  minister  of  the  interior  is  charged  to  see  to  the  execution  of  this  decree. 

Given,  si^ed,  sealed  with  the  seal  of  the  National  Executive,  and  countersigned 
by  the  minister  of  the  interior,  at  the  federal  palace  at  Caracas,  this  1st  day  of  fiby, 
1901. 

Year  ninety  of  independence  and  forty-three  of  the  federation. 

Cipriano  Castro. 
(Countersigned. ) 
Tlie  minister  of  the  interior. 

J.  A.  Vulutini. 


[SUtflment  of  Mr.  H.  W.  Bean.] 

On  ]ifay  1,  1901,  there  appeared  in  the  Official  Gazette  a  decree  of  the  provisional 
president  organizing  the  tederal  court  and  providing  that  the  organic  code  of  the 
federal  court,  the  court  of  cassation,  and  the  other  tnbunals  of  the  Republic  should 
bejn  force  until  the  Congreas  (which  is  scheduled  to  meet  in  February  next)  shall  act. 
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This  decree,  issued  under  a  power  given  the  provisional  proflident  by  the  Consiilu- 
tional  Ansembly  to  provisionally  organize  all  branches  of  me  public  service,  and  in 
the-  exercise  of  a  further  power  to  provide  for  the  examination  of  the  laws  and  note 
the  reforms  which  may  be  necessary,  to  the  end  that  Confi;re88  may  hannoiUKe  these 
laws  with  the  constitution  which  has  just  been  adopted  (Official  Gazette,  April  15, 
1901),  was  passed  with  the  idea  of  giving  jurisdiction  to  the  pfesent  federal  court  in  the 
action  broi^ht  by  Quinlan  and  Warner  against  the  New  York  and  Bermudes  Company. 
It  is  an  open  secret  that  it  was  revised  by  Zuloaga,  and  its  passage  secured  by  Uie  influ- 
ence of  t  elipo  Arocha,  the  minister  of  f omen  to. 

It  caUs  the  organic  law  (which  is  the  law  passed  by  Confl*ess  on  the  14th  of  >iay, 
1894,  and  approved  by  Crespo  on  the  29th  of  May,  1894,  the  Congress  actine  under 
powers  given  to  it  by  the  Constitution  then  in  force  to  define  the  jurisdiction  ol  tne  AlU 
r  »i-t(>  Federal)  a  ''code "  in  order  to  bring  it  within  a  provision  of  the  new  constitution, 
which  says  ''that  the  corte  federal  shall  have  jurisdiction  which  is  provided  by  the 
constitution  and  the  national  codes"  (article  106  of  the  constitution  of  1901).  The 
national  codc«  are  the  civil  and  criminal  codes,  and  the  code  of  civil  procedure. 

It  is  cU>arly  an  attempt  to  enlarge  the  powers  of  the  federal  court,  which  is  a  political 
body,  by  giving  the  court,  a  larger  jurisdiction  than  is  given  by  the  new  cfinstitution, 
and  as  such  is  a  violation  of  the  new  constitution. 


Afr,  Hu^ssell  to  Mr.  Hay, 

No.  610.]  Legation  of  the  United  States, 

Caracas,  June  /,  19()L 

Sir:  I  have  the  lioiior  to  herewith  forward  a  statement  filed  with 
me  by  Mr.  Bean,  the  managing  director  of  the  New  York  ami  Ber- 
mudez  Asphalt  Company. 

Referring;  to  a  former  dispatch  I  liave  the  honor  to  state  that  the 
court  has  decicUul  ajijainst  the  exceptions  to  the  suit   taken  hv  the 
attorneys  of  the  Bennudez  Company. 
I  await  vour  instruct imis  in  the  matter. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Bran  to  Mr.  RiisseU. 

('arac.\8,  Jhiu  /,  tfHU. 

Mr.  WiLUAM    WoUTHlNdTON    lllSSELL, 

Chargi  d'Alfairrs  at  interim  of  thf  United  States,  Caracas,  Venezuela.. 

Sik:  On  tho  16th  of  Febniarv,  1901,  Wanier  &  Quinlan,  throuarh  thoir  attorneys, 
filod  their  libel  in  a  suit  brougnt  by  them  before  the  hi^h  federal  court  aeainst  the 
New  York  and  Bennudez  ('oinpanv,  a  copy  and  translation  of  which  libel,  t<^g^ther 
with  an  amendment  thereto,  filed  March  10,  1901,  is  hereto  annexed,  marke<l  "Ex- 
hibit A." 

It  will  be  ol>served  tliat  the  siilvstance  of  the  allegations  made  in  the  libel  by  Warner 
ct  Quinlan  is  that  they  are  the  owners  of  a  mine  called  *'  La  Felicidad;''  that  the  New 
York  and  Berraudez  (^)mpany  claims  that  the  title  to  the  mine  is  not  valid,  ha>inf 
alleged  in  petitions  directed  to  the  National  Government  that  the  mine  Felicidaa 
Ls  within  the  boundaries  of  a  mining  conci^ssitm  granted  to  C'amer  in  1888  and  now 
owned  by  said  company,  and  that  by  reason  of  a  ccmtract  made  by  the  National  Execu- 
tive with  Hamilton  in  1884,  and  dulv  iussi^nfni  to  said  company,  the  National  (Tovem- 
ment  had  not  the  ri^ht  to  grant  the  mining  title  to  Felicidad;  that  these*  petitions 
constitute  a  continuing  distur])ance  in  the  enjoyment  of  their  rights.  The  libel 
therefore  prays  that  the  X(»w  York  and  liermudez  Company  shall  recognize  the  validity 
of  the  title  to  the  mine  Felici<lad,and  in  case  the  New  York  and  Hermudez  ("ompiny 
shall  not  so  recognize  the  title,  that  the  "alta  corte  federal''  shall  declan*  the  validity 
of  th(»  title  in  conformity  with  it,**  functions. 

On  the  I7th  of  April  the  New  Y'ork  and  Bennudez  Company  filtHl  exceptions  to 
tliis  libel,  which  (exceptions,  togetln^r  with  a  translation  of  the  same,  are  marked 
"Exhibit  B''  and  hereto  attached. 

The  first  of  th<^e  excepiions.  that  of  incompetency  of  the  tribunal,  is  foundtni  on 
the  following  facts: 
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Finrt.  The  action  was  brought  at  the  time  when  the  constitution  of  1893  was  de(!lared 
Greneral  Castro,  then  dictator,  in  force  so  far  as  it  did  not  interfere  with  the  princi- 
*tt  of  the  lil)eral  revolution.  (See  volume  of  documents  submitted  to  the  DeparUi 
fnt  of  State  in  the  matter  of  the  controversy  of  the  New  York  and  Bermudez  Com- 
tty  and  the  Government  of  the  United  States  of  Venezuela,  p.  590.) 
Lender  the  constitution  of  1893  the  "alta  corte  federal''  liad  by  the  one  hundred  and 
ith  article  of  the  constitution  such  attributes  as  are  there  given  it,  and  such  functions 
may  be  assigned  to  it  by  the  laws.  (See  Documents,  p.  656.) 
3n  May  29,  1894,  the  Congress  of  the  United  States  of  Venezuela  passed  an  act 
utling  It  "The  oiiganic  law  of  the  high  federal  court  and  other  tribunals  of  May  29, 
M**  (vol.  17,  Recop  de  Leyes,  p.  244),  in  which  the  duties  of  the  various  function- 
88  of  the  high  federal  court  are  determined,  and  in  article  12  the  powers  of  the  court 
ler  than  thot^  expressly  given  by  the  constitutions,  are  set  forth  m  19  different  arti- 
«.  All  of  these  articles,  with  the  exception  of  articles  6,  10,  and  18,  are  to  "hear 
i  decide,**  a  phrase  used  of  contentious  litigation.  Article  6  gives  the  court  power 
decide  in  petitions  for  extradition,  and  article  18  gives  the  power  to  decide  appeals. 

The  tenth  subdivision  of  this  article  reads  as  follows: 

*  Spanish. — Declarar  la  validez  o  mulidad  de  loe  titulos  de  minas  o  de  tierras  balidas 
e  hiaya  expedido  el  Gobiemo  nacional,  y  contra  los  cuales  ee  reclame. 

*  English  translation. — To  declare  the  validity  or  nullity  of  titles  of  mines  or  of  adjudi- 
jon  of  wild  lands,  which  the  National  Government  has  issued,  and  against  which 
»re  is  a  claim  (i.  e.,  lawsuit)." 

The  power  was  given  the  court  by  the  laws  of  1894  for  the  eminently  practical  reason 

it  the  brother  of  the  then  prime  minister  desired  a  sentence  of  tne  high  federal 

irt  affirming  his  title  to  a  disputed  gold  mine  in  Guyana.     In  the  three  or  four  cases 

which  the  court  has  acted  under  this  power,  it  has  always  been  in  a  suit  brought 

kinst  the  nation  in  which  l)oth  parties  had  agreed  on  the  result,  and  the  court  exer- 

ing  its  power  as  an  administrative  court,  had  given  the  decision  in  a  "declaratory" 

itence. 

rhe  suit  brought  by  Warner  and  Quinlan,  aside  from  this  power  given  under  the 

lanic  law  of  1894.  has  no  justification,  because,  in  fact,  it  is  not  a  suit  known  to  the 

nezuelan  law.     It  is  an  attempt  to  bring  a  "re vindicatory"  action  without  sub- 

tting  to  the  trial  of  the  facts  and  the  appeals  incident  thereto  under  the  Laws  of 

nezuela. 

Second.  The  constitution  of  1901  was  published  and  went  into  effect  on  the  13th 

April,  1901,  and  takes  away  this  extraordinary  power  of  the  court. 

rhe  material  portion  of  article  106  of  tliis  constitution  reads  as  follows: 

[Spanish.] 

Son  atribuciones  de  la  Corte  Federal,  &  m&s  de  las  que  le  senale  esta  Constitucitfn 
le  atribuyan  los  Cddigos  Nacionales  y  las  leyes  de  los  Estados  en  materia  de  elec- 


»nee:" 


[English  tranalAtion.] 


'The  powers  of  the  fe<leral  court,  beside  those  determined  by  the  constitution 

i  those  given  by  the  national  codes  and  the  laws  of  the  different  States  on  the 

:>ject  of  elections,  are  the  following:" 

Here  follow  thirteen  articles,  none  of  which  authorize  the  bringing  of  such  a  suit.) 

Reading  of  articles  104  to  107  of  the  new  constitution  (the  Ofnciw  Gazette,  April 

1901.  which  contains  same  and  translation  of  said  articles  is  hereto  annexed 

rked  *' Exhibit  C")  shows  that  a  new  court  is  organized  with  a  new  name,  new  internal 

dflions.  new  duties,  differently  assigned,  and    an   appeal  to  a  supreme  federal 

bunal  not  known  to  the  high  federal  court  existing  under  the  constitution  of  1893. 

rhe  exceptions  were  file<l  April  17.     On  May  1,  1901,  General  Castro,  Provisional 

?eident  of  the  Republic,  ele<*t<Ki  by  the  constituent  assembly,  passed  an  act  which 

ds  as  follows: 

[Spanish.] 

•EL    PRESIDENTE    PROVISIONAL   DE    LOS   ESTADOS    UNIDOS   DE 

VENEZUELA, 

Q  USD  de  las  facultades  c^ue  le  contiere  el  n(lmero2,  d(>l  artfculo  3  del  Decreto  de  la 
unblea  Nacional  Constituyente,  sobre  Organizacidn  Provisional  de  la  Reptibliea, 
rreta: 

»KWa— S.  Doc.  413,  00-1 22 
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"Art.  1.  Mientnis  de  hacer  el  exomen  de  las  leyes  nAcionalee,  coiiforme  a  lo  dis- 
pueeto  en  el  ntimero  3,  del  articuto  3  del  citodo  Decreto,  i  ende  que  el  Congreoo  !•■ 
annonice  con  la  Constitucidn,  rive  el  C6diga  oig&njco  de  Us  Cortee  Federal  y  ae  Cuk- 
ciiSn  y  dem&s  TribunsleB  Federaliia." 


of  the  faculties  on  him  confeiTed  by  clause  2  of  article  3  of  the  decree 

of  the  national  constituent  assembly  on  the  provisional  arganization  of  the  Republic, 

"Art.  1.  The  organic  code  of  the  federal  court,  of  the  court  of  cassation,  and  the 
other  federal  tribunals  shall  be  in  force  and  effect  until  the  national  laws  have  been 
examined,  in  accordance  with  the  provisionB  of  clause  3of  article  3  of  the  said  decree, 
in  order  that  the  Congress  should  harmonize  them  with  the  constitution." 

(Here  follow  immaterial  parts  of  the  decree  relating  to  duties  of  functionatiea. 
For  full  text  of  the  decree  and  translation  of  the  Hkme  see  Exhibit  D,  consistiDg  of 
Official  Gazette  of  May  1,  1901,  and  translation). 

This  act  was  passed  under  the  power  ^ven  by  the  constituent  assembly  to  the 
IVovisional  President  to  oreanizn  the  national  public  powers  (see  Official  Gazette, 
April  15,  and  trani^lation  of  decree,  marked  "Exhibit  E  ),  and  was  intended  to  give 
the  court  jurisdiction  of  the  action  as  brought. 

Simple  reading  of  the  decree  of  the  constituent  assembly  under  which  the  Provi- 
eional  President  acted  shows  that  the  constituent  assembly  did  not  intend  to  give  and 
did  not  give  him  the  [>ower  to  legislate. 

But  even  if  the  Provisional  President  hadthe  power  to  legislate,  thedecreeof  May  1, 
1901,  in  article  1,  was  unconstitutional  and  void,  since  it  is  contrary  to  the  expresB 
terms  of  the  constitution  then  and  now  in  force. 

On  Ma^  27,  1901,  Dr.  Hennosa  Telleria,  the  president  of  the  federal  court,  sitting 
alone  as  jud^  of  examination,  decided  that  the  federal  court  was  competent,  b«»- 
ing  his  decision  at  bottom  on  the  fact  that  the  organic  law  of  May  29,  1894,  was  in 
force.  (I  inclose  a  certilied  copy  of  his  decision  and  a  translation  of  same,  marked 
"Exhibit  F.") 

The  matter  was  argued  at  great  length  and  was  well  understood.  The  New  York 
And  Bermudez  Company  is  now  endeavoring  to  have  the  question  of  its  competency 
considered  by  the  full  court,  which  consiBts  of  two  lawyers,  one  man  who  has  studied 
law  and  seven  generals,  in  order  that  the  manifest  error  may  be  corrected  or  that  the 
first  steps  in  a  complete  denial  of  justice,  sanctioned  by  ten  members  of  the  court, 
may  be  made  so  plain  that  he  who  runs  may  read.  The  attempt  in  these  proceedings 
is  to  give  a  color  of  law  by  the  use  of  every  governmental  power  to  the  attack  on  the 
vested  rights  of  the  New  York  and  Bermudez  Company.  For  this  reason  it  is  that  I 
have  ventured  to  trouble  you  with  so  much  detail,  and  have  endeavored  to  substan- 
tiate every  statement  by  the  production  of  the  documents  in  order  that  the  protest 
may  be  the  stronger. 

Very  respectfully,  H.  W.  Bban, 

Managing  Director,  New  York  oTuf  Bermudez  Company. 


(TraDslntion  ol  mrtifled  cop;  of  lib«l.) 

Citizen  president  and  other  memlicrs  of  the  alta  carte  federal  (hall  of  the  first  and 
only  instance): 

We,  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul,  lawyers,  as  substituted  attorneys 
of  Mr.  Patrick  R.  Quinlan,  for  himself  and  for  hia  coowner,  Mr.  Charles  Warner,  as 
is  stated  by  the  certificate  which  we  inclose  of  the  secretary  of  the  tribunal  of  the 
departmentlibertadorof  the  federal  district,  respectfullyset  forth  to  you  the  following: 

Our  representatives  are  the  owners  of  the  mine  of  asphalt  "Felicidad,"  situat^ 
in  the  old  State  of  Bermudez.  district  Benitez,  Parish  Union,  to  the  east  of  the  nx>t 
called  "Usirina,"  on  the  Gull  of  Paria,  near  the  Cano  known  by  the  name  of  El 
Maiagual,"  and  bounded  on  all  its  sides  by  wild  lands,  consisting  of  two  hundred 
-     '    ■ ceded  to  M      ■    -      •    " - 


tjve  title  granted  in  Caracas  on  the  30th  nf  November  of  one  thousand  eight  hundred 
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and  ninety-eeven  <'1897)  by  Uw*  Prpsi-ient  of  xhfi-  Republic,  of  which  we  incloee  a 
certified  copy  marked  with  the  If-tter  "A."  azid  a«  i«  abo  stated  by  the  plan  surveyed 
by  the  public  8ur\-eyor.  Pedro  Vic**nte  Felr*-.  to  which  aaid  title  refers,  an  authentic 
copy  of  which  plan  we  also  incl«70e.  nckrkfd  with  the  letter  "B."  Our  repreeen ta- 
il vee  obtained  the  said  mine  by  transf«^r  whirh  its  fim  own«^f«  made  of  it,  as  appears 
by  documents  authenticated  in  <'ararA.<>  Y-t-i  r^  the  thb*inal  oi  th«^  parish  of  the  west- 
em  part,  and  thereafter  registered  in  the  of£irt^  ri  the  rf«i«tr>-  of  the  district  Benitez; 
and  we  reserve  the  rijzht  to  prwnt  the  pfoper  i#^«tim»7ny  of  the  protorv)lization  of 
this,  accompanied  at  the  same  tim^  by  o-rtin^i  '^^.•pi<^  fd  the  sale  made  to  our  man- 
dators, and  of  the  notification  which  was  made  if)  the  proper  ministrv. 

Messrs.  NVamer  and  Quinlan.  in  use  of  their  le^al  ri^ts.  inten<f  to  exploit  their 
mine  **Felicidad:'"  but  the  New  Yr»rk  and  Bermudez  (  ompany.  an  American  com- 
pany, which  has  various  exploitation*  in  the  same  old  State  of  Bermudez,  claima 
that  the  title  of  our  mandators  is  not  valid,  alleging  that  the  mine  "Felicidad''  ia 
comprised  within  another  mining  concision  flrranti^  ^i  the  said  company  in  the 
name  of  its  secretary.  A.  Howard  «  amer.  in  th^  year  one  thr^ivand  eight  hundred 
and  el^ty-ei^t  (1888).  and  alleging  bendes  that  by  a  ^/ntrsun  made  by  the  Natioiud 
Executive  with  Horatio  R.  Hamilton,  in  the  year' one  ttx^usand  ei^ht  hundrd  and 
eighty-three  (1883)  (a  contract  publisheil  in  t^  Recopilacirm  Cifficud.  t/jmo  11.  No. 
2642),  and  of  which  the  New  ^ryrk  and  Bermudex  Company  liecame  assignee,  the 
national  administration  could  n«jt  grant  the  ininine  rr^nre^ion  "Felicida^i.' 

The  first  fact  alleged,  that  the  <rf,nfti:wi«in  *'Feriridari''  l«  within  the  ("amer  con- 
cession of  the  New  York  and  Bermivlez  <  omc^ny.  is  crjmpleiely  contrary  to  the 
truth,  as  is  shown  by  the  simple  comparwr^n  of  the  title  *A  mine  obtaine<l  by  the  New 
York  and  Bermudez  Company,  ai*  well  as  frr^m  the  ucle  and  the  plan  rif  wild  landa 
which  were  conceded  for  the  puiprjees  of  explr/itation  of  its  mine,  which  we  incloee 
in  certified  copies  marked  witn  the  letter*  '(."  'D."  and  -E.''  with  the  title  aiul 
inap  of  the  mine  ''Felicidad.*'  For  the  nK^re  ea«y  study  of  the  points  or  situation 
of  both  mines,  with  a  comparis(>n  <A  the  two  plans,  we  incK«e  aL^i  a  <>upenmposition 
of  them,  or  a  transfer  of  the  plan  of  the  mine  *A  the  New  York  and  Bermudez  (Vim- 
pany  to  the  plan  of  the  mine  "FeliHda^l.*'  enlarging  the  t\r?t  fo  a  dimble  scale,  in 
order  that  both  should  be  drawn  accrjrdimr  to  the  same  iK-ale.  This  sui>enmposition 
is  marked  with  the  letter  "F." 

In  respect  to  the  second  point,  or  th^  attempt  to  opfjr^se  the  Hamilton  ci  >ntract  to  our 
mandators,  the  reading  of  the  contrart  is  Fufufv-nt  to  cr^nvinci*  that  the  said  crmtract 
does  not  give  to  the  New  Y'ork  and  IV-rmiid^^-z  Company  or  u*  its  assign  ih#^  i-xclusive 
right  of  exploitation  of  the  min« s  of  asphalt,  and  that  thf-r^fore  it  df^ s  not  diminish  in 
any  r<»spect  the  rights  legally  acquir*^  by  our  mandators — such  pretf'nsi«)ns  being, 
besides,  opposed  to  the  constitution  and  laws  of  th^  K^-public.  Such  claims  of  the 
New  York  and  Bermudez  Tompanv,  which  have  U-en  formulatf^l  in  petitions  to  the 
Natioiud  Government  in  ord*T  to  dTspr/ssess  our  mandators  (A  their  property — petitions 
which  have  been  justly  denif-il  by  th'-  nBtAution  of  the  fiovemment  of  the  10th  of 
DcH^ember  of  the  year  last  passed,  crinstitute  for  our  mandators  a  c(»ntinuing  disturbance 
in  the  enjoj'ment  of  their  rights:  and  as.  on  the  oth^-r  hand,  there  appears  in  the  minis- 
try of  fomento  a  prot<  st  formulate<l  by  .\-  H.  (  am*-r.  in  his  character  of  director  of  the 
New  York  and  Bermudez  Company,  under  dat«'  of  the  14th  of  Ek'cemlierlast.  against 
the  said  rrsolution  of  thf*  Cifivemment.  we  cr>me  Ix  fore  this  high  tribunal,  as  n-pnsen- 
tati ves  of  Messrs.  Patrick  R.  Quinlan  and  Charb  s  Warner,  citizens  of  the  United  States 
of  North  America,  residents  of  SvTar-us''.  State  of  New  York,  making  formal  suit  against 
the  New  York  and  Bermudez  (''ompany.  domicilii  in  the  State  of  New  York.nf  the 
United  States  of  North  America,  in  ord*'r  that  it  shall  rei-oenize  the  validitv  of  the  title 
of  the  mine  *'  Felicida^l "  belonging  to  our  mandators:  ana  in  case  they  will  not  agree, 
we  petition  the  high  fc»deral  court  that  it  will  dfM.lare  the  validity  of  the  said  titb*,  in 
conformity  with  its  legal  functirms.  and  as  a  final  sentence  in  this  trial  against  the  New 
York  and  Bermudez  <  ompany. 

We  incloee  the  Official  Gazette  No.  H\Ob.  where  is  set  forth  the  resolution  of  the  Gov- 
ernment of  the  10th  of  December  of  the  year  last  passed,  and  which  contains  the  inter- 
pretation which  the  National  rf*)vemment  gives  to  the  Hamilton  ccmtract.  in  what 
refers  to  the  extent  of  its  concessions:  and  we  incloee  also  two  certified  copies  marked 
with  the  letters  **G'*  and  'H*'  of  the  petition  and  protest  of  the  director  of  the  New 
York  and  Bermudez  O^mpany,  n'ferring  to  his  claims  which  caused  this  action. 

We  petition  that  the  said  ci^mpany  should  be  finallv  condemned  in  costs:  and  as  we 
understand  that  Mr.  Henry  Willard'Bean,  American  lawyer,  who  is  at  present  in  this 
city,  is  attorney  of  the  company  sued,  although,  l>ecause  he  is  not  a  Venezuelan  lawyer 
he  will  not  be  able  to  represent  in  the  trial,  he  may  substitute  his  power  in  case  it  is 
sufficient,  we  petition  this  high  federal  court  that  it  will  please  cause  him  to  l)e  cited , 
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in  order  tlial  be  may  declare  whelher  the  citation  shall  be  addreeeed  to  him,  uid  he 
fdull  Bubfltitutc  the  powers  to  a  person  having  legal  rapacity  before  proceediDg  to  the 
naming  of  a  defender  of  the  company. 

ll  is  jiiBtice  that  we  aak  in  Caracaa.  the  sixteenth  of  February,  one  thoumid  niiw 
hundred  and  one. 

J.  J.  pAUt. 

NlCOHKDBB   ZVLOAOA. 

(Each  irignB  Ihie  upon  a  stamp  of  one  bolivar.) 

[TraTulalion-~Amendmettl  to  libtl.} 

Citizm  prendml  oflht  alia  corU  federal,  in  yoar  characUr  of  pidgt  of  ezomtnatton  of  At 

Adit  ofthefirtC  tnslanrf: 

We,  who  Hubsrribe  in  our  character  of  attorneys  for  Settors  Patrick  R.  Quinlui  and 
Charles  M.  Warner,  as  ib  stated  in  the  powera  produced  which  accompany  thie  writing, 
the  original  of  which  is  pre><eiited  iti'tne  copy  with  the  libel  of  the  demands,  set  fmu 

That  we  T«-form  the  terras  of  the  libel  of  the  complaint  in  the  parts  when  it  sa^: 
'■  Alleging  that  the  mine  'Felicidad'  is  comprised  within  another  mining  conceMiMi 
granted  to  the  eaid  company  in  the  name  of  its  secretary,  A.  Howard  Gamer,  in  the 
year  one  thousand  eight  hundred  and  eighty- eight."  inserting  in  place  thereof: 
"Alleging  that  the  mine  'Felicidad'  is  comprised  within  another  minmg  concenion 
granted  to  A.  Howard  Garner,  necretary  of  the  New  York  and  Bennudei  Company, 
in  one  thousand  eight  hundred  and  eighty-eight,  and  transferred  by  this  nme 
A.  Howard  Garner  and  his  wife,  Ida  A.  Gamer,  to  the  said  company  by  a  document 
registered  in  Caracas  imder  No.  32  of  folio  33  of  the  firet  protocol,  volume  second  ot 
the  fourth  trimester  of  one  thousand  eight  hundred  and  ninety-three,  according  to  a 
certified  copy  which  we  inclose," 

We  accompany  also  certified  copy  of  the  deed  of  sale  of  the  mine  "Felicidad"  to 
our  mandators,  Bi^  we  promised  to  do  in  the  libel  of  the  complaint, 

Caracas,  March  16,  1901, 

NiCOMBDES   Zl'LOAOA, 

J.  DB  J.  Paul. 
(Each  signs  thi»  upon  a  stamp  of  one  bolivar.) 


Yeai  ninetieth  ot  the  independence  and  forty- 
third  of  the  federation, 

JosB  Ramon  Carcano. 

Presidency  of  the  alta  corte  fe<leral,  in  its  character  as  tribunal  of  examination. 

Caracas,  29th  of  March,  1901.  ninetieth  and  forty-third,  * 

Drs,  Jose  Ijorelo  ,\rismendi  and  Curios  Leon,  lawyers,  and  holding  the  substituted 

g)wor  of  attorney  of  Seiior  Henry  Willard  Bean,  reprpsentative  of  the  New  York  and 
ermudcK  Company,  shall  appear  at  2  in  the  afternoon  of  the  10th  suitable  day  after 
the  citation  to  answer  the  complaint  which  the  citizens  Drs.  Nicomedee  Zuloaga  and 
J,  dc  J,  Paul,  as  aitonieys  of  Mears.  Patrick  R.  Quinlan  and  Charles  M.  Warner,  have 
made  against  the  said  company  in  order  that  they  shall  agree  in  the  validity  of  the 
title  of  the  mine  "Felicidad." 

They  shall  gi\'e  the  proper  receipt. 

JosB  Manusl  Montenboro. 

We.  Drs.  Jose  I.oreti  Arismendi  and  Carlos  I#nn,  lawyers,  attorneys  according  to 
the  power  which  they  present  of  the  New  York  and  Bermudex  Company,  opposed  to 
the  libel  pniposed  by  Drs,  Nicomedes  Zuloaca  and  Jose  de  Jesus  Paul,  in  the  name  of 
Patrick  R.  Quinlan  and  Charles  M.  Warner,  tne  following  exceptions:  • 

1,  Theexceptionof  the  incompetency  of  the  tribunal.  The  federal  court  is  a  special 
tribunal  which  can  take  cognizance  only  of  those  matters  which  are  made  subject  to 
its  juHsdictioii  by  the  law  which  created  il.  The  constitution,  which  was  in  force 
until  the  I3thof  April  last  and  duringthcoperationof  which  this  action  was  instituted, 
enumerated  its  judicial  powers  in  the  text  thereof  and  left  to  the  laws,  according  to 
the  ^rst  and  last  section  of  article  110  of  the  constitution,  the  possibility  ot  grying  it 
other  powers.  In  virtue  of  this  constitutional  provision  the  Congresses  by  their  laws 
eave  to  it  other  judicial  powers  in  various  matters.  The  existing  organic  Ibwb  of  tUe 
nigh  tribunal  in  enumerating  all  the  powers  which  the  constitution  as  well  as  the  laws 
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gave  to  the  high  federal  court  included  other  powers  not  given  to  it  by  the  constitution 
and  the  laws,  which  could  not  be  done  legallv,  since  an  or^nic  law  has  no  other  object 
than  to  settle  the  procedure  of  the  court.  The  substantative  laws  establish  the  extent 
of  its  powers  and  tne  jurisdiction  of  the  court,  which  can  not  exceed  that  laid  down  by 
thoee  laws.  All  this  shows  that  even  under  the  existence  of  the  former  constitution 
the  exception  which  we  propose  would  \ye  valid;  but  it  is  absolutely  free  from  all 
doubt  that  the  suit  is  completely  under  the  power  of  the  present  constitution.  Article 
106  of  this  constitution  establishes  that  the  powers  of  the  federal  court  are  tliose  set  out 
in  the  said  constitution  and  those  attributed  to  it  by  the  national  codes,  as  well  as  the 
laws  of  the  States  in  election  matters,  the  power  being  taken  away  from  Congress  to 
f^nt  other  functions.  Now,  the  subject  of  the  present  complaint  is  not  submitted  by 
the  constitution  nor  any  of  the  national  codes  to  the  competency  of  this  court.  It 
appears  superfluous  to  call  to  the  attention  of  this  high  tribunal  that  the  fact  of  drains 
anyone  from  his  natural  judges,  apart  from  being  a  flagrant  violation  of  a  constitutionsd 
precept,  constitutes  at  the  same  time  and  by  obvious  reasons  a  denial  of  justice  and 
notorious  injustice. 

2.  On  the  incredible  supposition,  absurd  in  itself  that  the  above  exception  bo 
overruled,  we  propose  also  tne  exception  of  illegitimacy  of  the  powers  of  the  plaintiff's 
attorney,  because  the  powers  of  attorney,  in  virtue  of  which  they  have  brought  this 
suit,  are  wanting  in  formalities  and  requisites  which  vitiate  them  to  the  point  of  nullity. 
In  fact  the  power  which  they  invoke  and  say  that  Mr.  Paftrick  R.  Quintan  has  given  to 
them  for  himself  and  his  cotenant,  Mr.  Charles  M.  Warner,  is  a  simple  document  which 
lacks  the  formalities  which  the  laws  require  for  the  execution  of  a  })ower.  The  other 
power  which  they  invoke,  that  is  to  say,  the  substitution  that  appears  to  \ye  made  in 
lavor  of  the*  plaintiff's  att<^>meys  by  Mr.  Patrick  Sullivan,  does  not  include  the  repre- 
sentation of  Mr.  Charles  M.  Warner,  in  whose  name  also  the  plaintiff's  attorneys  have 
brought  the  said  action. 

3.  The  exception  of  defect  of  Ixmd  or  deposit  iicce«^ry  to  proceed  to  a  lawsuit. 
Article  27  of  tne  civil  code  imposes  this  obligation  on  a  (fefendant  not  domiciled  in 
Venezuela  for  the  pavment  of  what  he  sliould  be  adjudged  and  ordered  to  pay.  unlt»s8 
he  1h»  pcjHsessed  of  sufiicient  real  estate  in  the  country.  It  is  clear  that  Messrs.  Quinlan 
and  Warner  are  foreigners  not  domiciled  in  Venezuela  as  appears  by  the  (*oin])laint 
it8<.»lf.  and  they  do  not  have  in  the  country  property  with  which  they  may  respmd  to 
the  results  of  this  suit.  For  another  reason  the  exception  of  want  of  security  is  valid 
because,  although  it  is  true  tliat  one  tenant  in  common  can  appear  and  represent  his 
cotenant  in  a  suit  as  plaintiff,  article  59  of  the  ctnle  of  civil  proce(lun».  which  grants 
that  right,  at  the  same  time  obliges  the  tenant  in  common  to  give  real  or  personal 
security  that  his  cotenant  will  a<-cept  the  suit  which  has  Iwen  carried  on  by  both.  In 
this  obligation  is  then  Mr.  Patrick  K.  Quinlan,  who  says  that  he  is  the  coowner,  with 
Mr.  (■haries  M.  Warner,  in  the  pretended  mine  "Felicidad."  For  the  purpose  of  the 
deposit  we  must  state  to  the  court  that  the  rash  attempt  of  Messrs.  Quinlan  and  Warner 
have  cost  and  will  cost  our  mandator  for  preparatorjr  expenses  more  than  200,000 
bolivares,  and  all  subsequent  expenses,  up  to  the  judicial  decision  of  this  matter. 

For  the  reasons  set  forth,  we  petiticm  the  court  to  declare  well  founded  the  first  of  the 
exceptions  opposed,  and  if  there  should  be  opportunity,  the  second:  and  the  third, 
with  the  (x)6ts  of  this  incident. 
Caracas,  April  17,  1901. 

Carlos  Leon. 
Jose  Lorkti  Arihmkndi. 
(Each  one  signs  over  a  stamp  of  I  lK»livar.) 

Title  7. 

Section  I.— Of  the  jfidicial  court. 

Art.  W.  The  judicial  power  of  the  Republic  residc^s  in  the  ftnloral  court,  in  the 
court  of  cassation,  and  in  the  other  judges  and  tribunals. 

Section   II.-  Ftfirrnl  court. 

Art.  104.  The  federal  court  shall  be  com])osiMl  of  t\\o  numi>er  of  voters  which 
results  from  the  provision  in  articles  101-102  (ten  meml)ere). 

Art.  105.  The  law  shall  n»gulate  the  powers  of  the  voU»rs  and  other  employees  of 
the  f Inderal  court. 

Art.  106.  The  powers  o'  the  ftnieral  court,  l^osides  those  dc»lermin«Hl  l>y  the  <x)nsti- 
tution — and  those  given  by  the  naticmal  cod(>t«  and  the  laws  of  the  different  States  are 
subject  to  el<*ctiona — are  the  following: 
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I.  To  take  cognizance  of  accusatiooe  againat  the  Prceidentof  Oie  Republic,  <nbfl 
who  tela  in  hie  place,  Eteainst  the  ministerB  of  the  Preeident,  attorney-general  01  the 
nation,  governor  d  the  tederot  diBtrict,  and  aeainet  ite  own  mcmben  for  the  reaaona 
in  which  the  eaid  functKmaiioi  are  reaponsJDle  according  to  this  constitutioiL.  In 
such  case  it  shall  join  with  the  court  of  i  ■wtiiiii.  both  bodies  being  constituted  into 
a  supreme  federal  court. 


In  this  judicial  proceeding  this  supreme  tribunal  shall  declare  whether  (v  not 
there  is  ground  for  tne  process;  ii  it  shall  declare  the  first  ipso  facto  the  accused  func- 
tionary shall  be  suspended  from  office;  if  it  shall  declare  the  second,  all  proceeding! 
shall  cease.  When  the  nature  of  the  fault  shall  be  a  common  crime,  the  busnesa 
shall  pass  to  the  ordinary  tribunal.  When  it  shall  be  of  a  political  nature,  the  court 
shall  continue  cognizance  of  the  matter  until  its  settlement  by  definite  sentence. 


If  the  legislative  chambers  assembled  in 
tiona  the  declaration  of  whether  there  is  or 

2.  To  place  in  State  for  sentence  and  decide  the  causes  to  which  the  bamta  subdi- 
vision refers. 

3.  To  take  cognizance  of  civil  or  criminal  causes  which  arise  against  th«  diplomatic 
employees  in  the  cases  permitted  by  the  public  taw  of  nations. 

4.  ToW  ■ -' ' '-'''—  -'-^'-  '-- 

of  their  di 

5.  To  take  cognizance  of  civil  actions  when  the  State  shall  be  sued  and  the  law  pro- 
vides for  it. 

6.  To  take  cc^izance  of  prize  cases. 

7.  To  decide  coatroversiee  that  arise  between  employees  of  different  States  in  the 
political  order  on  the  subject  of  jurisdiction  or  competency, 

8.  To  declare  in  the  shortoi't  possible  time  what  provision  shall  prevail  in  any  special 
case  which  the  proper  authority  to  apply  the  law  shall  submit  to  it  within  the  legal 
[Mriod  provided  for  its  decision,  either  on  its  own  motion  or  at  the  instance  of  Uie 
interested  party,  asking  a  consultation,  inclosing  copies  of  all  necossary  papeis.  because 
it  is  believed  thattbere  exists  a  collision  between  the  federal  or  State  laws  and  thecon- 
stitution  of  the  Republic.  However,  these  proceedings  shall  not  interrupt  the  coune 
of  the  action,  and  if  the  time  for  sentence  has  come  and  the  declaration  mentioned  by 
this  attribute  has  not  been  ^ven,  such  authority  shall  act  in  accordance  with  what  is 
provided  by  the  code  of  civil  procedure.  If  the  decision  is  given  at  the  time  that  the 
process  is  in  state  of  appeal,  the  superior  tribunal  shall  apply  whatever  is  provided  by 
the  federal  court. 

9.  To  declare  which  law  shall  prevail  when  there  shall  be  a  collision  between  the 
different  nationnt  laws  or  between  such  laws  and  those  of  the  States. 

lb.  To  declare  the  nullity  of  all  the  acts  of  the  l^islative  chambers  or  of  the  Fedeltd 
Executive  that  may  violate  the  rights  of  the  different  States,  or  attack  their  autonomy, 
on  petitioii  of  any  of  the  powers  of  such  States. 

11.  To  declare  the  nulHty  of  all  the  acts  to  which  articles  24-25  of  this  constitution 
refer,  pmi-ided  tliey  emanate  from  any  national  authority  or  from  (he  federal  district. 

12.  To  lake  cognizance  of  the  i-onlroversies  resulting  from  the  contracts  or  n^otia- 
tions  executed  by  the  President  of  the  union. 

13.  To  declare  (exceift  in  the  cases  provided  in  public  treaties)  the  legal  value  of 
sentences  given  by  foreign  autliorities  in  compliance  with  the  prescriptions  of  law. 

(11  Tlie  decisions  concerning  the  attributes  third  and  fourth  shall  be  made  by  the 
federal  court  in  conjunction  with  that  of  cassation. 

(2)  Tlie  ilccisions  under  (he  fifth,  eighth,  ninth,  twelfth,  and  thirteenth  attributes 
shall  be  dictated  hy  a  ball  formed  of  the  vice-presi<lent  of  the  federal  court  and  four 
voting  members  of  the  federal  court.  In  case  <if  appeal,  this  (tlie  federal  court)  in 
conjunction  with  the  court  of  cassation  sliall  <lecide  Inc  subject  by  absolute  majority 

of  the  whole  number  of  Ixitb  couf"      "^^ "■ *—- -— "' -" — ^ 

a  decision  shiill  Ito  substituted  ii 
shall  lie  llie  ono  acting  as  such  in 

Art.  107.  The  memliers  of  the  court  once  ai'ting  can  not  hold  anv  office  from  tho 
federal  Kxeculive  durii^  the  period  for  which  they  have  been  elected. 
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[Translation  of  the  decree  of  the  national  constituent  assembly  found  in  the  Ofncial  Gazette.  No.  8200, 

dated  April  15,  1901.] 

The  national  constituent  assembly  of  the  United  States  of  Venezuela  decrees: 

Article  1.  The  national  constituent  assembly,  by  the  vote  of  the  majority  of  all 
of  its  members,  shall  name  the  President  of  the  Republic  and  the  first  and  second 
vice-presidents  of  the  same,  who  will  hold  their  respective  posts  until  they  shall  be 
replaced  by  those  elected  according  to  the  constitution. 

Art.  2.  The  provisional  president  of  the  Republic  shall  organize  the  executive 
offices  in  the  wav  most  convenient  for  the  public  service. 

Art.  3.  The  National  Executive  is  hereoy  authorized : 

(1)  To  fix  the  provisional  budget  for  the  public  expenses,  and  to  take  all  measures 
that  the  constitutional  progress  of  the  country  shall  require  in  the  national  adminis- 
trative order. 

(2)  To  organize  provisionally  the  national  public  service;  to  name  provisional  presi- 
dents who  shall  govern  the  States  until  they  are  organized  in  conformity  to  their 
respective  constitutions;  to  organize  the  federal  district  in  such  manner  that  it  shall 
at  once  enter  into  the  enjoyment  of  the  power  of  autonomy  which,  in  relation  to  its 
economical  and  administrative  government,  the  constitution  establishes;  and  for  this 
purpose  the  decree  of  elections  for  the  same  for  deputies  to  Congress  and  members  of 
the  municipal  council,  in  conformity  with  the  law  of  federal  elections. 

(3)  To  provide  for  the  examination  of  the  laws  and  cause  to  be  noted  the  reforms 
which  are  necessarv,  to  the  end  that  Congress  shall  harmonize  these  laws  with  the 
constitution  which  has  just  been  issued. 

Art.  4.  The  provisional  presidents  whom  the  Federal  Executive  Power  lias  chosen 
shall  make  the  organization  of  their  States  in  all  branches  of  the  public  administra- 
tion; they  shall  call  inuned lately  for  elections  for  the  constituent  assembly,  which 
shoidd  be  chosen  in  conformity  with  the  decree  of  the  Federal  Executive  dated  the 
3d  of  October  of  1900.  However,  the  presidents  of  the  States,  on  taking  possession 
of  their  posts,  will  declare  in  force  the  constitutional  laws  that  were  operative  in  their 
respective  States  on  the  1st  of  May,  1899,  as  long  as  they  are  not  in  opposition  to  the 
national  constitution. 

Art.  5.  The  constituent  assemblies  shall  assemble  on  the  1st  of  June  of  the  current 
year,  shall  dictate  the  constitution  of  the  State,  the  law  of  election,  and  shall  or^nize 
provisionally  the  other  local  offices  until  they  shall  be  established  in  conformity  to 
the  new  constitution,  which  they  shall  harmonize  with  the  general  constitution  of 
the  nation. 

Art.  6.  The  constitutional  legislative  assemblies  of  the  State  on  electing  their 
respective  senators  shall  designate  by  lot  those  that  will  hold  posts  only  during  the 
three  years  in  the  first  legal  period,  in  conformity  with  the  exception  of  article  37  of 
the  national  constitution. 

Art.  7.  The  provisional  president  of  the  Republic  shall  take  the  legal  oath  before 
the  national  constituent  assemblies,  and  the  other  functionaries  to  whom  the  prior 
articles  refer  shall  take  the  oath  before  the  National  Executive  or  the  fimctionary 
whom  he  shall  designate. 

Given  in  the  federal  legislative  palace,  in  Caracas,  on  the  28th  of  March,  1901, 
year  ninetieth  of  the  independence,  forty-third  of  the  federation. 

The  Presidente, 

J.  A.  Volutin  I.  [l.  s.] 

The  Secretary, 

Mariano  Espinal.    [l.  s.] 

In  the  federal  palace,  the  1 1th  (Jay  of  April,  1901,  year  ninetieth  of  the  independence 
and  forty-third  of  the  federation. 
Let  it  be  executed. 

CiPRiANO  Castro,     [l.  s.] 
Countersigned: 
The  minister  of  interior  relations, 

J.  A.  Velutini.    [Counterseal.] 


copy  of  the  judgment  of  the  president  of  the  hall  of  first  and  only  instance 
feoeral  cour^,  sitting  as  judge  of  examination,  on  the  exceptions  taken  by 


Certified 

o^  the 

the  constituted  attorneys  of  the  New  York  and  Bermudez  Company  to  the  action 

brought  by  Drs.  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul  in  tne  name  of  Messrs. 

Warner  and  Quinlan. 

The  president  of  the  hall  of  first  and  only  instance  of  tlie  federal  court  as  judge  of 
examination,  Caracas,  May  25,  1901.  r 

Having  considered  the  proceedings,  together  with  the  verbal  addresses  and  written 
conclusions  of  the  constituted  attorneys  of  the  parties,  on  answering  the  action  brought 


{. 
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by  Drn.  Josi;  (It?  Jesus  Paul  and  Nicomedi's  Zuloa^a,  as  the  constituted  attorneys  by 
substitution  of  Mr.  Patrick  R.  Quinlan  on  bis  bebalf  and  that  of  his  tenant  in  common 
with  Mr.  Charles  M.  Warner,  l)oth  of  Syracuse,  in  the  State  of  New  York,  in  the  United 
States  of  North  America,  against  the  New  York  and  Hermudez  Company,  whose  head- 
iiuarters  are  in  New  York,  calling  upon  the  said  company  to  admit  the  validity  of 
the  title  of  the  mine  "Felicidad,"  l)elonging  to  his  mandators,  and  praying  that  in 
case  of  not  agreeing.  th<'  federal  court  should  dtn^lare  the  said  title  valid  in  conformity 
with  its  lc>gal  powers,  the  constituted  attorneys  of  the  company  fiu(»d,  Drs.  Joso  I><»n'tn 
Arisniendi  and  Carlos  ]^(»on  took  the  dilatory  exceptions  of  want  of  jurisdiction  of  the 
court,  illegality  of  the  appointment  of  the  plaintiff's  attorneys,  and  the  want  of  security 
to  enable  the  cause  to  be  heard.  They  base  the  first  exception  on  the  following 
grounds:  "That  the  fcKleral  court  is  a  s])ecial  court  which  can  take  cognizance  only 
of  those  matters  which  are  made  subject  to  its  jurisdiction  l)y  the  law  which  created 
it;  that  the  constitutitm  which  was  in  force  until  the  13th  of  April  last,  and  during  the 
operation  of  whi<'h  the  action  was  instil ut(*d,  enumerated  its  judicisd  powers  in  the 
text  thenH)f,  and  left  to  the  laws,  according  to  the  first  and  last  secrions  of  article  110 
of  tlie  con.*<titution,  the  power  to  give  it  other  powers:  that  in  virtue  of  that  pro\nsion 
in  the  constitution  tin?  Congresses  bv  their  laws  gave;  to  it  other  judicial  pjowere  in 
various  matters;  that  the  regulatory  law  now  in  force  of  this  high  court,  in  enumer- 
ating the  j><.)wers  that  as  well  th<»  constitution  as  the  laws  gave  to  the  high  federal  court 
include<l  others  ni>t  given  to  it  by  the  constitution  and  tin*  law*8  which  could  not  be 
legally  done,  .'^ince  a  regulator^'  law  has  no  other  obu»<'t  than  to  settle  the  pn>ce<lure 
of  a  court;  that  it  is  the  fundamental  laws  whirh  settle  the  extent  of  the  functions  and 
the  jurisdir'tioii  of  the  c(»url,  which  can  not  excec»<l  that  laid  down  !)y  those  laws:  and 
that,  linally,  article  10(5  of  the  constitution  now  in  force  providers  tfiat  the  powers  of 
th<*  court  are  those  set  out  in  the  said  constitution  and  those  attributed  to  it  by  the 
national  rodes  an<l  thos<'  of  the  Stat«»s  in  <'lecti(»n  n!ati<'rs.  and  it  has  taken  away  from 
the  Congnss  authority  to  grant  to  it  other  [)owers.  and  that  the  subject -matter' of  the 
)resent  action  is  not  subject  to  the  juris<liction  of  the  court  by  the  constitution  nor 
>y  any  of  th(»  national  codes." 

The  si.'c<)nd  exception  is  Vmsed  on  the  ground  "that  the  ])owers  of  attorney,  in  virtue 
of  which  they  have  brought  the  action,  are  wanting  in  the  necessary  legal  formalities 
and  reciuisites,  in  conseipienceof  which  they  are  void,  and  that,  in  fact,  the  ixiwer  which 
they  cite  and  which  they  say  was  given  to  them  by  Mr.  Patrick  H.  Quinlan  for  himself 
and  his  tenant  in  common,  Charles  M.  Warner,  is  a  simple  document  which  is  wanting 
in  the  ft»rmalities  reipiired  ])y  law  for  the  execution  of  a  |H)wer.  and  that  the  other 
power  which  they  cite,  that  is  to  say,  the  power  of  substitution  that  api>ears  to  !>e  made 
m  favor  of  the  plaint itT  attorneys  by  Mr.  Patrick  Sullivan,  does  not  include  the  repre- 
sentation of  Mr.  <'harles  M.  Warner,  in  whose  name  also  the  plaintiff  attorneys  have 
bmught  the  .sai<l  action."  And  the  third,  "on  the  grt^und  that  article  27  of  tne  ci>il 
code  imposes  this  obligation  on  a  defendant  who  is  not  domiciled  in  Venezuela  for  the 
payment  of  what  he  should  be  adjudged  and  ordered  to  pay  unless  he  l>e  pt>ssessed  of 
sudicient  real  estate  in  the  (rouniry,  and  that  Messrs.  Quinlan  and  Warner  are  foreigners 
not  domiciled  in  Venezuela,  as  appears  from  the  action  itself,  and  have  no  real  estate  in 
the  country  to  meet  the  issue  of  this  suit;  that  the  exception  of  want  of  surety  is  also 
vali«l  IxM-auw,  although  it  is  true  that  one  tenant  in  c(mim<m  cjm  appear  and  represent 
his  cotenant  in  a  suit,  article  5^  of  the  erode  of  the  ciN^l  procedure,  which  grants  that 
right,  at  the  same  time  obliijes  that  tenant  in  ctnnnion  to  give  real  or  pennmal 
security  tliat  his  cotenant  will  a<M"e])t  the  suit  which  has  been  crarried  on  for  l>4.»th;  and 
that  Mr.  Patrick  R.  C^uinlan.  who  s;u's  that  he  is  tenant  in  commcm  with  Mr.  Charles  M. 
Warner  of  the  so-called  mine  '  Felicitlad'  is  under  this  oblig;ition." 

The  attorn<\vs  of  the  plaintiffs  duly  joine<l  issue  (m  the  excepti<ms  taken  in  the  fol- 
lowing terms:  "The  first  exception  of  want  of  jurisdicti<m  of  the  high  federal  court  to 
t4ike  cognizaiic(^  of  and  decide  the  action  which  we  have  instituted  nas  no  greund.  for 
the  jurisdiction  of  this  high  court  is  fixed  by  the  regulatory  law.  now  in  force,  of  the  said 
court.  .lurisdiction  over  the  matter  is  detennined  by  the  regulatory  law  of  courts  and 
by  the  special  laws  acconling  to  the  textual  terms  of  article  S()  of  the  c<»de  of  civil  pro- 
cedure, which  is  (»ne  of  our  national  c<Kles.  It  is  not  correct  that  the  new  cronstitution 
has  or  contains  any  ])rovision  limiting  the  jxiwers  which  were  attributed  to  the  high 
court  by  the  former  constitution,  rather  by  the  terms  of  article  \0i)  of  the  ccmstitution 
it  may  derive  from  the  national  laws  new  and  ample  powers. 

•'  It  is  not  juridically  corn'ct  that  the  regidator\'  law  of  a  court  has  nootherobject  than 
to  8«-t tie  its  ]>r»)cedun\  as  the  def<*ndant  attorneys  ass<»rt,  since  the  n»gulator>'  law 
det«'rmin«'s  the  jurisdiction  of  the  court,  nor  is  the  argument  admissible  that  the  fed- 
eral court  is  a  special  court,  since  its  jxiwers  in  matt<*rs  within  its  jurL^^iction  is  as 
regular  and  ordinary  lu*  that  of  all  th«'  courts  which  cxmstitute  the  judicial  power. 
For  these  reasons  we  join  issu(»  on  the  first  exception  of  wantt)f  juristliction.   We  like- 
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wise  join  iasue  on  the  second  exception,  namely,  that  of  want  of  legality  in  our  appoint- 
ment as  the  attorneys  of  the  plaintiffs,  for  it  is  not  true  that  the  powers  which  make  our 
representation  legitimate  are  wanting  in  the  proper  formalities,  since  that  by  which 
Mr.  Sullivan  sub^ituted  us,  and  which  is  recorded  on  folio  24  of  these  proceedings,  was 
executed  to  him  by  Mr.  Patrick  R.  Quinlan  for  himself  and  his  partners  for  every- 
thing that  related  to  the  (juestions  or  controversies  and  claims  concerning  the  mine 
*  Fehcidad  *  and  therefore  includes  the  representation  of  the  said  mine,  ana  is  proved 
by  the  deed  of  sale  which  we  have  annexed  to  the  said  action;  the  said  power  and  the 
power  by  which  Mr.  Sullivan  substitutes  us  are  clothed  with  all  the  formalities  required 
Dy  article  52,  clause  2,  book  1,  of  the  code  of  civil  procedure.  We  have  furthermore 
put  in  evidence  the  power  which  has  been  granted  to  us  directly  by  Mr.  Patrick  R. 
Quinlan  for  himself  and  authorizing  us  to  represent  Mr.  Charles  M.  Warner,  which 
was  ^nted  in  Trinidad  before  the  Venezuelan  consul  in  that  island.  Finally,  we 
join  issue  on  the  thii*d  exception  of  want  of  surety,  in  order  to  proceed  to  a  hearing, 
because  article  27  of  the  civil  code,  upon  which  the  attorneys  of  the  company  sued  rely, 
relates  only  to  the  case  of  the  action  turning  on  or  the  judgment  affecting  the  pay- 
ment of  a  sum  of  money  or  the  fulfilment  of  an  obligation  or  the  performance  of  some 
act,  and  that  here  the  matter  treated  of  is  the  declaration  of  validity  or  nullity  of  the 
title  of  ownership  of  the  mine  'Felicidad.'  Furthermore,  the  plaintiffs  ]X)ssess  in 
the  country  sufficient  real  estate,  as  is  proved  bv  the  purchase  deed  which  is  recorded 
in  the  proceedings  of  the  mine  'Feliciaad,'  of  which  they  are  the  owners. 

**The  preliminary  expenses  which  the  lawyers  of  the  New  York  and  Bermudez 
Company  lay  at  more  tlian  two  hundred  thousand  bolivares  seen  to  us  to  be  repre- 
sented in  this  suit  only  by  the  sealed  paper  used  for  engrossing  the  exceptions.  We 
have  no  objection  to  give  the  proper  security  to  abide  the  result  of  the  suit  if  Mr.  Pat- 
rick R.  Quinlan  should  be  asked  to  give  such  in  order  to  represent  his  cotenant, 
Mr.  Charles  M.  Warner,  as  the  law  provides  until  we  are  in  a  position  to  put  in  the 
confirmation  of  the  representation  whi(?h  has  been  given  to  us  by  Mr.  Sullivan  of 
his  partner,  Mr.  Warner.  The  court  considering  that  there  were  facts  on  which  the 
parties  were  not  agreed  ordered,  in  virtue  of  the  power  given  to  it  bv  article  2VA  of 
the  code  oi  civil  procedure  of  the  proofs  to  be  put  in  within  the  legal  time  and  within 
the  said  term  the  defendants  called  upon  the  attorney.  Patrick  Sullivan,  to  file  his 
replications,  which  was  done  according  to  law.  The  pleadings  now  having  been 
read  and  all  legal  requisites  on  this  issue  having  been  complied  with  the  court 
proceeds  to-day  to  give  its  decision;  and  as  regards  the  first  exception  of  want 
of  iurisdiction  of  the  court  observes:  That  having  consulted  the  jurispnidence  of  the 
federal  system  on  which  the  constitution  and  the  legislation  of  the  country  are  based 
for  the  purpose  of  dulv  judging  whether  the  said  exception  is  well  founded  or  not, 
this  court  is  clearly  of  opinion  that  the  funda-nental  principle  which  characterizes 
it  and  distinguishes  it  from  other  forms  of  government  ana  determines  its  special 
organization  is  the  dixdsion  of  the  sovereignty  between  two  entities,  one  c(msti- 
tuted  by  the  powers  of  the  nation  and  the  other  ]>y  those  of  the  States  represented 
by  the  respective  legislative,  executive,  and  judicial  magistracies.  "The  powers  of 
the  nation  and  those  of  the  States,  although  both  exist  and  are  exercised  within  the 
same  territorial  limits,  are  nevertheless  separated  into  distinct  sovereignties  and  act 
separately  and  independently  of  each  other  within  their  respective  spheres."  (Faney 
Ablcman  V.  liooth,  27  How.,  516.)  This  is  the  d<M'trine  ot  federal  laws  understood 
by  North  American  writers  and  which  nuist  be  taken  into  account  in  interpreting 
the  political  and  judicial  sense  of  the  federal  constitution  which  have  been  modele  a 
thereon  in  this  continent. 

**  From  that  doctrine  proceeds  the  creation  of  the  national  juridical  |K)wer  as  the 
(^nlinal  base  of  th3  federation  and  the  exi.'^tcnce  of  the  supreme  federal  court  which 
represents  it,  and  its  administration  by  means  of  its  logical  attributes,  regulating  the 
two  sovereignties,  which  coexist  therein  for  the  maintenance  of  the  national  unity  as 
the  mercanism  which  brinj^  the  sai<l  iK>wer  into  acti\-ity.  In  the  light  of  these  prin- 
ciples the  allegation  made  in  the  issue  under  consideration  that  the  feclernl  court  is  a 
special  court  is  altogether  foreign  to  the  nomenclature  of  the  usual  qualiticjitions  used 
to  characterize  it  and  to  determine  the  nature  of  its  attributes;  for  the  result  of  accept- 
ing such  an  allegation  is  that  the  entity',  the  nation,  would  l>e  an  exception,  and  what 
qualification  could  be  given  to  the  entity  the  States?  Could  it  be  called  ordinar>-?  It 
is  therefore  seen  that  we  would  arrive  at  phrases  which  have  no  valut  nor  judicial 
meaning  and  we  have  already  seen  how  grc»at  is  the  value  which  the  coexistence  of  the 
two  sovereignties  which  resemble  two  autonomous  states  or  two  distinct  nations  has 
and  how  great  its  significance  in  the  Federal  Government,  and  we  therefore  immedi- 
ately see  the  impropriety  of  classifying  the  courts  of  the  nation  or  of  the  States  as 
special  courts.  Ana  thus  the  magistrates  of  the  fe<leral  court  are  not  Bj)ecial  judges, 
but  the  natural  ordinary  judges  of  the  matters  within  their  jurisdiction,  and  as  natural 
as  those  of  any  other  of  the  courts  of  the  States;  but  if  the  federal  court  were  inde<Ml  a 
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Xcial  court,  its  judges  would  be  with  in^iiter  reatton,  t'ven  more  nKtatally,  if  poaiDhle, 
judgee.  in  matters  within  their  jurisdiction:  for  the  existence  of  thenderal  court, 
in  such  charocter,  could  not  I*  coDceived  nor  would  it  he  {Wflaible  unleaH  bued  mi  the 
special  nature  of  determinate  matters  or  the  natural  poxition  or  hierarchy  of  certain 
jtersons  which  should  render  such  tribunal  nei.-eeaa.Ty  in  deference  to  such  matters  and 
such  persoM  placed  under  its  exceptional  Kuardianship;  and  thia  ia  treating  of  the 
supreme  court  of  the  Republic,  would  manifest  the  careful  prevision  of  the  l^slatw 
who  desired  to  offer  the  best  and  most  efficacious  guarantee  to  such  persouB  and  in 
euch  matters,  and  of  which  they  would  be  undoubtedly  despoiled  if  by  an  eiror  on  the 
part  of  the  said  court,  it  should  declare  iteelf  incompetent  and  should  thereby  deprive 
them  of  beinf;  judged  by  their  natural  judges. 

Henceit  follows  thatlioth  the  judges  of  the  nation  and  thoee  of  the  States  are  equally 
ordinary  judges,  and  both  jurisdictiona  natural  and  ordinary,  each  in  its  own  sphere, 
which  can  not  be  trespassed  upon  nor  confounded  nor  doee  this  proceed  from  the 
caprice  of  any  individual  legislator  nor  is  it  the  remilt  of  laws  passed  throiigh  malice 
or  though tleesn ess,  but  is  the  consequence  and  outcome  of  the  cardinal  principles  (rf 
the  federal  system  as  it  appears  in  the  Constitution  of  the  United  States  of  North 
America,  of  whicJi  Gladstone  said,  "That  it  ia  the  meet  admirable  creatioii  produced 
by  a  single  effort  of  human  mind."  And  it  ia  from  thia  roaster  work  that  the  federal 
inetitutiong  of  Venezuela  have  drawn  their  inspiration  and  to  it  and  to  its  commen- 
tators that  this  tribunal  looks  for  the  light  which  it  needs  to  duly  estimate  the  point 
which  is  judge<l  by  the  kfrislation  of  Venezuela  and  to  jjaas  a  just  jud|pient  on  the 
present  issue.  And  in  order  further  to  consider  its  bearing  from  the  point  of  view  of 
the  exception  of  want  of  jurisdiction  in  the  court  which  is  one  of  thoee  which  gave  to 
it  its  ori^n,  it  ispertincnttocopythe  following  opinions  of  the  American  writer  already 
cited  who  was  Preddent  of  the  Supreme  t'ourt  of  the  North  American  Federation. 
And  it  is  so  impoesible  that  the  sphere  of  action  appropriated  to  the  nation  can  be 
trespasw^  upon  or  invaded  by  a  judicial  process  proceeding  from  a  State  court  as  it 
would  he  to  cross  a  line  of  division  traced  by  posts  and  walls  patent  and  manifest  to 
the  ™ght  (Fancy  D.).  A  separution  so  well  marked  can  n<)t  admit,  therefore,  of  did- 
cusaion  in  principle,  nor  in  practice  if  the  law  is  the  right  application  of  the  doctrine 
by  which,  rwtrioting  ourselves  t«  the  present  case,  it  should  include  in  the  sphere 
appropriate  to  the  nation,  among  others,  principally  national  mattera,  and  of  thia 
the  North  American  t'onstitution  is  a  good  example,  that  on  creating  the  powet>i  of 
the  Supreme  Federal  Court  it  gives  it  in  the  second  section  of  Article  III  that  which 
it  thus  expressed:  ''The  judicial  power  of  the  i^upreme  Court  is  extended  to  all  cafes 
of  controversy  to  which  the  United  States  may  be  a  partjr."  Brice,  one  of  thegmt- 
est  authorities  on  the  question,  in  commenting  on  the  said  article  eipreesea  himself 
thus:  "This  trust  is  obviously  necessary  to  free  the  United  States  from  seeing  them- 
■elvi'S  obliged  to  sue  or  be  sued  before  a  court  of  a  State  to  which  the  National  Gov- 
ernment  could  not  submit. " 

Perfectly  well  bai^e*!  on  the  federal  principles  and  on  the  article  of  the  North  Ameri- 
can Constitution  already  copied,  the  Venezuelan  legislation  in  considering  the  question 
of  the  validity  or  nullity  of  the  titles  of  mines  granted  by  the  National  Government. 
regards  it  as  a  controversy  of  a  national  character  belonging  to  the  numerous  list  of 
thow  which  are  scheduled  on  tlie  general  rule  of  the  American  Constitution  already 
cited,  and  in  another,  still  more  general,  formulated  in  the  following  commentary: 
"AH  the  cases  of  federal  competency  enumerated  are  those  which  touch  the  safety, 
peace,  and  sovereignty  of  the  nation,  or  those  which  are  presumed  toljecompromiaing  or 
injurious  to  the  nation,  or  them  the  nature  of  which  requires  to  be  jealously  watched, 
or  those  respecting  which  importance  of  the  national  interests  may  some  time  ob»trurt 
(»  restrain  the  r(^Iar  administration  of  justice"  {Kent's  Commentaries  (Holme's 
edition),  Vol.  I,  p.  320).  and  hence  there  is  nothing  more  I  oKicallv  or  juridically  correct 
than  tlie  power  given  by  the  l&w  to  the  federal  court,  lo  <ii<iarf  ihe  i-alidity  or  nitUily  cS 
tilU$  to  mme»  and  of  u-aste  lands  itsuedbu  Ihr  Nalioiuil  Gnccrnmenl  andwhiai  art  oppotta, 
Dumhered  as  the  10th  in  the  list  i.'ontaincd  in  the  regulatorv  law  of  the  high  ledend 
court,  which  is  not  let»  fundamental  because  it  appears  in  the  said  assemblage  of  laws, 
since  the  character  of  the  law  in  question  do<»  not  dt^pend  on  its  having  one  or  twenty 
articles,  or  in  its  lieing  found  In  such  or  such  a  code,  or  in  a  collection  of  laws  which  is 
or  is  not  called  a  code,  but  on  the  will  of  the  legislator  who  in  a  few  short  linee  has  made 
the  soil!  provision,  as  was  done  In  the  i-ase  under  discussion.  The  law,  in  whatever 
code  it  is  met  with,  is  the  law  and  we  are  lx>und  to  oliserve  It  until  it  is  repealed.  In 
the  i)retu-nt  caw  the  regulatory  law  of  the  high  federal  court  has  not  only  not  been 
repealed,  but  Ihe  provisional  president  of  the  Republic  in  exercise  of  the  bculties  on 
him  conf''rn-<l  by  the  constituent  assembly  has  declared  It  to  be  in  full  force,  an<l  it 
can  not  be  i-onceived  that  tlie  federal  niurt,  acting  In  conformity  with  that  law  which 
actuates  anil  governs,  shouhl  fail  lo  give  elfect  to  any  of  its  provisions,  and  among 
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such  provisions  is  the  power  to  declare  the  validity  or  nullity  of  the  titles  of  mines. 
Accoixline  to  article  99  of  the  constitution  now  in  force,  identical  with  article  100  of 
the  repesJed  constitution,  the  federal  court  is  one  of  the  tribunals  in  which  the  jwU* 
cial  power  resiiles,  and  the  code  of  civil  procedure  establishes  in  its  MOOBd  arttcie  tiiat 
the  civil  courts  of  the  nation  are  obli^^ed  to  •rimratirter  jiMtice  both  to  nationals  and 
to  foreignera,  aoooniiag  to  tbe  mM  code  and  the  regulatory  laws. 

QooSed  the  fedoni  ratem  which  governs  us,  the  federal  court,  as  has  been  already 
■ud,  has  been  established  for  the  purpose  of  taking  cognizance  of  questions  which 
from  their  nature  are  of  the  federal  order,  and  when  the  fundamental  law  created  the 
said  tribunal  for  the  administration  of  national  or  federal  justice,  it  is  not  to  be  pre- 
sumed that  it  wished  to  derogate  from  the  provisions  of  articles  2  and  80  of  the  code  of 
civil  procedure,  which  determine  the  jurisdiction  of  the  courts,  both  national  and 
those  of  the  States,  by  reason  of  the  matter  referring  it  to  regulatory  and  special  laws. 
Refi:ulatory  laws  complement  the  public  constitutional  law  of  a  State  or  nation,  which 
without  them  would  oe  a  desA  letter  in  various  of  its  provisions,  as  would  happen  in 
the  present  case  if  the  principle  were  recognized  that  a  regulatory  law  can  not  give 
powers  to  a  judidal  authority  of  the  national  or  federal  oraer.  On  the  other  hand, 
in  the  present  case,  if  the  federal  court  were  to  decline  to  entertain  the  case,  the 
absurdity  would  be  produced  that  the  suit  which  has  been  instituted  would  be  with- 
out a  proper  Judge  to  whose  consideration  the  proceedings  could  be  brought,  in  order 
that  he  should  UJce  cognizance  thereof,  since  jiurisdiction  is  not  given  to  any  other 
eonrt  of  the  Republic,  either  by  the  constitution  or  the  laws,  to  take  cognizance  of 
the  matter  now  m  liti^tion,  which  from  its  nature  is  of  the  federal  order,  as  it  treats 
of  the  validity  or  nuUitv  of  an  act  emanating  from  the  federal  power. 

The  federal  court  is  therefore  the  competent  tribunal. 

As  to  the  second  exception,  namely,  tnat  of  want  of  legality  in  the  appointment  of 
the  plaintiffs'  attorneys,  this  court  obsejves:  That  there  are  three  powers  of  attorney 
affecting  this  issue,  which  have  been  put  in  by  the  plaintiffs'  attorneys,  namely, 

(1)  the  power  ^nted  in  Caracas  by  Mr.  Patrick  R.  Quinlan  to  Mr.  Patrick  Sullivan 
to  represent  him  and  his  partners  m  everything  relating  to  the  asphalt  mine  named 
"  La  Felicidad  "  before  all  functionaries  whatsoever,  which  power  was  transferred  by 
Sullivan  by  way  of  substitution  to  Dr.  Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul; 

(2)  the  power  granted  by  Patrick  R.  Quinlan  before  the  Venezuelan  consul  in  Trini- 
dad to  Dr.  Nia>mede8  Zuloaga  and  Jose  de  Jesus  Paul  to  represent  him  before  the 
Venezuelan  courts  and  every  other  authority  in  the  country  whatsoever  in  everything 
relating  to  the  asphalt  mine  Felicidad,  and  also  empowering  them  to  represent  Mr. 
Charles  M.  Warner,  his  tenant  in  common  of  the  said  mine;  and  (3)  the  power  nan  ted 
by  Messrs.  Charles  M.  Warner  and  Patrick  R.  Quinlan  in  the  city  of  New  York,  in 
the  United  States  of  North  America,  to  Mr.  Patrick  Sullivan  to  represent  thorn  in  all 
their  real  and  personal  estate  in  Venezuela,  inclusive  of  the  asphalt  lake  Felicidad, 
and  for  that  purpose  to  have  power  to  institute  any  actions  which  should  in  justice 
be  necesssry,  which  power  was  transferred  by  way  of  substitution  by  Sullivan  to  Dr. 
Nicomedes  Zuloaga  and  Jose  de  Jesus  Paul. 

The  first  power  was  annexed  to  the  action,  the  second  power  was  put  in  lx?fore  the 
defendants  were  summoned,  and  the  third  when  the  written  replications  were  filed 
to  the  exceptions  taken  by  the  defendant's  lawyers.  Now,  the  power  executed  by 
Mr.  Patrick  R.  Quinlan  in  Trinidad  has  been  discussed  by  the  parties  taking  the  ex- 
ception, who  allege  that  it  ia  wanting  in  the  proper  fonnalities  and  requisites  and  is 
therefore  void.  And  although  it  is  certain  that  the  said  power  suffers  from  irr^u- 
larities,  the  court  does  not  stop  to  examine  them,  because  it  considers  them  rectined 
by  the  putting  in  of  the  last  power  when  answering  the  exceptions  and  sees  no  reasons 
for  making  an  order  for  costs  in  this  respect  against  the  moving  party.  Furthermore 
the  validity  of  the  power  annexecl  to  the  action  was  admitted  by  the  attorneys  of  the 
company  sued  from  the  moment  they  only  took  the  objection  that  it  <lid  not  grant  the 
representation  of  the  tenant  in  common  Warner  and  asked  that  the  security  should  be 
given  for  him  which,  according  to  article  59  of  the  code  of  civil  procedure,  should  be 

Even  by  one  tenant  in  common  for  his  cotenant  on  assuming  the  representation  of  the 
tter  as  the  plaintiff  in  a  suit,  and  which  security  the  defendant  s  attorneys  agreed 
to  give  and  immediately  gave  by  virtue  of  the  representation  vested  in  them  by  the 


answenng  the  exceptions  is  so  clear  and  precise 
no  doubt  respecting  the  representations  of  Messrs.  Warner  <&  Quinlan.  In  an  inciden- 
tal way  the  grantees  manifest  therein  that  they  are  carrying  on  btmness  in  partnership 
under  the  firm  or  name  of  Wamer-Quinlan  Asphalt  Company,  but  when  they  grant  the 
representation,  they  do  it  in  the  following  terms:  "  ne  nante  Patrick  Sullivan^  now 
rendent  in  Caracas,  Venezuela,  our  true,  sufficient,  and  lawful  attorney  for  vs  and  each  of 
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vs  and  in  our  and  tack  of  our  nama  and  in  our  place  and  tUad,  Ac,  Ae.  The  COOft 
therefore  considers  this  document  to  have  full  le^  effect  for  the  purpoaea  of  the  ptn- 
ent  Buit  and  renders  the  appointment  of  the  plaintiS's  attorneys  perfectly  legal- 

Aa  to  the  third  exception,  wbicbia  that  of  the  wont  of  necenary  security  fw  the  ooit 
to  proceed  the  court  observes:  That  the  security  jndieatum  lolvi  has  always  been  a 
guarantee  CBtabliabed  in  favor  of  the  defendant  to  aasure  tbe  execution  of  the  judgment 
passed  in  the  suit  not  instituted  by  him  to  meet  the  case  of  the  suit  proving  gnmiul- 
lese  and  in  considerate.  This  is  consecrated  by  the  legislation  of  all  counmM,  with 
more  or  leas  restrictions,  some  establishing  this  protection  only  in  favor  of  ite  natitMnJ 
and  others  giving  to  it  a  wider  application.  Tbe  Venezuelan  law  may  boast  of  being 
one  of  the  most  liberal  in  this  respect,  because  it  establishes  this  principle  of  security 
without  any  restriction  whatever  by  article  Z7  of  the  civil  code,  wnich  textually  says: 
"The  plaintiS  not  domiciled  in  Venezuela  must  guarantee  the  payment  of  what  he 
may  be  adjudged  and  ordered  to  pay,  unless  he  poeseeeee  in  the  country  a  sufGcient 
quantity  of  real  estate."  "  We  see.  therefore,  that  our  legislation  imposes  this  obligation 
as  much  on  foreigners  as  on  Venezuelans  not  domiciled  in  the  countiy,  and  makes  no 
exceptions  of  any  kind.  Therefore,  as  the  defendants  are  foreigneiB  not  domiciled  in 
Venezuela,  and  it  not  appniring  that  Ibey  poesese  a  sufficient  quantity  of  real  estate  in 
tbe  country,  since  the  validity  of  the  title  of  tbe  mine  is  the  subject-matter  of  the 
dispute,  they  can  not  be  exempt  from  givii^  the  security  which  is  required  to  enable 
the  cause  to  be  heard.  This  court  administering  justice  in  the  name  of  tbe  United 
States  of  Venezuela  and  by  tbe  authority  of  the  law,  replying  on  tbe  preceding  reasons, 
disallows  the  exceptions  to  tbe  want  of  jurisdiction  of  the  court  and  to  want  of  lenlity 
in  the  appointment  of  the  plainti ft' «■  attorneys  taken  by  the  attorneys  of  the  New  Yori 
and  Kermudez  Company,  and  allows  tbe  exception  to  the  want  of  security  neceenry  to 
be  given  to  enable  the  cause  to  be  heard,  likewise  raised  by  the  said  attume^,  and 
tbe  defendants  must  therefore  give  the  security  required  by  article  27  of  tbe  civil  code, 
which  this  court  fixes  at  the  sum  of  (R.  100,000V 

There  is  no  special  order  as  to  costs. 

P.  Hermoso  Tellbria, 
MiouEL  Maruol,  Secrttary. 

Interlineations — liiiiitcs  sido — valen.  The  sulwcribing  secretary  of  the  political 
department  of  the  federal  court  certifies  the  correctness  of  the  precwling  copy.  Oan- 
cas,  May  20th,  1901.     The  year  90  of  the  independence  and  43rd  of  the  federation. 

MiotiEL  Maruoi.. 

(Stamps  of  2  lx>tivares.) 


The  Secretary  of  Stole  to  Charge  Rvssell. 

[T'lfgiam.l 

Department  of  State, 

Waghingtmt,  June  21,  1901. 
Keep  us  well  informed  of  facts  afTectinf*  Amprioan  interests  in  the 
asphalt  business. 

Hay. 


Mr,  liusaell  to  Mr.  Hay. 

No.  638.]  Legation  of  the  United  States, 

ramras,  June  SO,  1901. 

Sir:  I  have  tlic  honor  to  infonn  yon  that  there  have  been  no  new 
developments  of  late  in  the  asphalt  controversy. 

The  New  York  and  Bernmdez  Company  appealed  from  the  decision 
of  the  president  of  the  court  on  the  exceptions  taken,  demanding  that 
the  whole  court  should  consider  the  points.  This  is  where  the  case  ia 
resting  at  present. 
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Mr.  Sullivan  left  some  weeks  ago  to  take  possession  of  '^Felicidad/' 
but  the  local  jud^e  decided  against  him — this  was  cabled  to  New 
York  as  a  decision  m  favor  of  the  New  York  and  Bermudez  Company, 
I  will  keep  you  informed  as  to  progress  of  this  controversy. 
I  have,  etc., 

William  W.  Russell. 


Mr,  RusseU  to  Mr,  Hay, 

No.  645^]  Legation  of  the  United  States, 

Caracas y  July  14^  1901. 

Sib:  I  have  the  honor  to  report  that  the  asphalt  controversy  is 
still  in  the  supreme  court  here  on  the  question  of  the  court's  juris- 
diction, as  reported  in  my  last  dispatcn  on  this  subject. 

Mr.  Sullivan,  with  his  lawver,  went  to  the  lake  to  take  possession 
of  **Felicidad"  with  an  orcfer  from  a  local  judge.  This  judge  was 
replaced,  and  on  yesterday  the  new  judge  declared  Mr.  Sullivan's 
papers  out  of  order  and  restored  the  property  to  the  New  York  and 
Bermudez  Company. 

The  scene  of  the  battle  has  been  transferred  for  the  last  week  or  two 
to  Carupano,  the  capital  of  the  State  wherein  is  located  the  lake  of 
asphalt.  Mr.  Bean  and  Mr.  Raffertv,  of  the  New  York  and  Bermudez 
Company,  with  their  lawyer,  ancf  Mr.  Sullivan,  with  his  lawyer, 
have  all  been  to  Carupano,  where  the  local  courts  are  deciding  the 
miestion  of  actual  possession.  I  am  keeping  well  informed  of  all 
tnat  is  going  on  in  tnis  controversy,  but  am  acting  in  strict  accordance 
with  the  last  instructions  from  the  Department. 
I  have,  etc., 

William  W.  Russell. 


Mr,  RuaaeU  to  Mr,  Hay. 

No.  660.]  Legation  of  the  United  States, 

CaracaSy  August  10,  1901. 

Sib:  I  have  the  honor  to  herewith  forward  copy  of  a  letter  handed 
to  me  by  Mr.  Bean,  the  mana^ng  director  of  the  New  York  and 
Bermudez  Company,  together  with  a  copy  of  the  last  paper  filed  by 
the  attorneys  of  said  company  on  the  question  of  appeals,  described 
in  a  former  dispatch. 

The  process  of  ** recusing'^  mentioned  in  the  letter  from  Mr.  Bean 
to  me  nas  been  instituted,  and  according  to  the  Venezuelan  law  the 
alternates  of  the  original  deciding  court  must  pass  upon  the  question. 
I  have,  etc., 

W.  W.  Russell. 


[Inclosure.] 
Mr.  Bean  to  Mr.  Ruuell. 

Caracas,  Venezuela,  August  10 y  1901. 

Dear  Sir:  I  incloee  a  copy  of  the  last  paper  filed  by  the  attorneys  of  the  New  York 
and  Bermudez  Company  on  the  question  oi  the  apneals  described  in  my  letter  to  you 
of  the  1ft  day  of  June,  1901,  now  pending  before  tne  federal  court  of  tlus  country. 

The  paper  submitted  contains  a  statement  of  the  facts  which  have  occuned  since 
the  date  of  my  letter  to  you,  which  fttcts  prove  conclusively  the  favoritism  of  the 
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courts  toward  our  opponents  and  make  necessary  the  extreme  proceeding  of  recuamg 
the  court  for  favoritism  to  the  libelants  in  the  action  pending  before  the  court. 

This  proceeding  is  an  act  authorized  bv  the  laws  of  Venezuela,  and,  whether  just  or 
not,  should  be  decided  in  the  way  provided  by  law,  by  other  persons  than  the  judges 
themselves.  This  has  not  been  the  proceeding  of  the  court  which  is  now  in  the  act 
of  proceeding  to  sentence  on  the  question  of  its  own  jurisdiction.  This  is  but  another 
step  in  the  denial  of  justice  of  which  I  complained  in  my  previous  letter  above 
mentioned. 

Very  respectfully,  yours,  Hbnry  Willard  Bkan. 

[Subinclosure.] 

THE    ASPHALT    QUESTION — THE    NEW    YORK    AND    BERMUDEZ   COMPANY    BBFORB    THE 

HIGH  FEDERAL  COURT. 

Citizen  vice-prmdent  and  other  members  of  the  federal  court: 

We,  the  underaigned  attorneys  of  the  New  York  and  Bermudez  Company,  respect- 
fully represent: 

Your  nonorable  court  is  aware  that  in  the  public  session  of  this  day,  and  it  was  so 
placed  on  record,  we  asked  to  be  allowed  to  make  before  it  a  statement  which  the  law 
orders  us  to  make  in  that  manner,  and  which  involved  a  petition  which  the  court  was  to 
settle  before  calling  for  information  in  regard  to  the  matters  of  which  it  i  \  tiding  cog- 
nizance; that  by  a  decision  rendered  immediately  afterwards  the  right  to  do  so  was 
denied  us,  the  right  of  d  fense  of  the  party  represented  by  u-»  being  thus  curtailed;  the 
court  is  further  aware  that  we,  having  learned  that  decision,  protested  against  it  and 
declared  that  the  statement  which  we  were  denied  the  privilege  of  making  before  the 
court  in  writing  contained  a  challenge  of  all  the  members  of  the  division  of  the  court 
taking  cognizance  of  our  case;  and  it  is  likewise  aware  that  when  obli^t  d  t  report  we 
confincil  ourselves  to  reading  the  draft  containing  the  text  of  the  challenge,  which  is 
as  follows: 

*  B)^  the  sentence  pronounced  on  the  27th  of  May  last  by  the  presiding  judge  of  this 
court  in  dilator>'  ph^as  made  by  the  party  represented  by  us  the  sentence  of  security 
was  deolarcKl  valid  in  order  to  proceed  to  the  trial,  said  security  being  fixed  at  the  sum 
of  100,000  bolivares." 

The  condemned  party  offered,  on  the  lUst  of  May  last,  the  security  of  the  Bank  of 
Caracas,  and  the  preparatory  judge  (i.  e.,  the  judge  who  prepared  the  case  for  trial)  by 
an  order  bearing  date  of  June  10,  required  the  attorneys  of  the  plaintifits  to  furnisn 
proof  that  the  security  offered  met  the  njquirements  established  by  article  1789  of  the 
civil  c(Kle,  in  onler  that  action  might  be  taken  in  conformitv  therewith.  Thus  far  the 
said  attorneys  hav(»  not  obeywl  that  order,  and  the  aforesaid  preparatory  judge,  never- 
theless, sent  the  expwliente  to  this  court,  leaving  his  own  decision  with  regard  to 
security  unexecute<l,  and  that  notwithstanding  the  fart  that  as  long  ago  as  the  Slst  of 
May  one  of  the  attorneys  of  the  *'  Bermudez,"  in  the  document  whereby  he  appealed 
from  the  sentence  pmnounced  on  the  27th  of  the  same  month  by  the  presiding  judge. 
Dr.  Hermoso  Telh^ria,  ol>8erved  that  this  trial  was  placed  in  suspense,  because  as  yet 
those  who  had  originated  it  had  not  furnished  the  security  orderea  by  said  sentence. 

By  a  plea  bearing  date  of  June  27  the  defense  of  the  "Bermudez,**  in  corroboration  of 
a  petition  which  had  no  special  reference  to  the  Question  of  security,  declared  as  fol- 
lows: "  It  is  sufficient  to  riiad  para^ph  6  of  article  2r»9  of  the  code  of  civil  procedure 
in  order  to  understand  that  the  citizen  presiding  judge  of  the  court,  on  hearing  the 
appeal  tak(»n  in  the  matter  of  the  dilatory  pleas,  was  obliged  to  obey  the  provisions  of 
said  article,  leaving  the  proceedings  in  suspense  until  the  plaintiffs  should  furnish  the 
security  which  they  were  obliged  U)  furnish  by  the  sentence  from  which  an  appeal  has 
been  taken.  At  ixll  events,  and  even  if  the  citizen  presiding  judge  has  violated  that 
positive  pnn'ision  of  the  law,  all  that  may  be  done  in  this  c!ase  is  null  and  void,  inas- 
much as  the  effect  of  the  suspension  to  which  article  269  has  reference  in  its  sixth 
Samgmph  is  accomplished  through  the  law  itself,  without  any  necessity  of  a  judicial 
eclaration;  that  is  to  say,  by  right." 

The  new  uttornevs  of  the  "Bermudez,"  by  an  application  dated  July  31,  asked,  in 
vi<»w  of  the  slrictlv  legal  grounds  therein  set  forth,  that  the  court  would  declare  whether 
this  case  was  of  right  suspended  or  not  by  r(»ason  of  No.  G  of  article  2()9  of  the  code  of 
civil  procedure.  By  a  decision  of  the  5tn  instant,  pronounced  by  this  division  of  the 
court  in  the  very  session  in  which  it  declared  terminated  the  time  for  the  presentation 
of  papers  and  fixed  for  reports,  it  ordered  that  the  orders  made  by  the  court  in  its  deci- 
sions of  July  10  and  6  and  June  27,  1901,  should  be  obeyed.  Thus  was  our  petition 
answered.  Of  the  documents  cited  in  that  decision,  the  last  relates  to  the  question 
whether  all  the  expediente,  or  only  a  part  thereof,  was  to  be  presented,  so  that  it  has 
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nothing  to  do  with  the  matter  of  security:  that  of  July  1  orders  that  the  pauers  of  the 
demanding  attorneys,  and  the  demands  relative  to  the  application  which  we  have  been 
making  to  the  court  to  declare  to  which  of  the  appeals  taken  the  relation  which  was  in 
conrsenafl  reference,  be  added  to  the  expediente,  in  order  that  they  may  be  considered 
in  due  time;  this  decision  has,  moreover,  nothing  to  do  with  the  question  of  security; 
and  that  of  July  6  simply  says  that  it  has  already  decided  by  a  decision  of  July  1  the 
point  in  controversy;  it  is  here  likewise  seen  that  this  latter  decision  decides  nothing 
with  respect  to  the  security. 

From  this  relation  it  appears  that  it  was  the  duty  of  the  present  court  to  declare, 
before  continuing  in  its  relation,  that  the  trial  was  suspended  by  law,  which  decision 
could  not  be  deferred,  because  it  is  an  absurdity,  when  it  is  to  be  decided  whether  a 
trial  is  to  be  suspended  or  not  by  law,  for  such  decision  to  be  postponed  until  a  matter 
be  terminated  or  until  the  trial  be  terminated.  The  proceeding  followed  on  this  point 
by  the  court  favors  the  opposite  party  by  absolute  oblivion  of  what  is  providea  by 
article  27  of  the  code  of  civil  procedure,  when  it  says:  '*The  courts  shall  secure  to  the 
parties  the  rights,  privileges,  and  enjoyments  which  are  common  to  them,  without 

J)reference  or  inequality  in  the  privil^es  of  either,  as  such  privileges  are  granted  by 
aw  to  the  diverse  conditions  which  they  may  have  in  the  suit.  No  other  extra  limita- 
tions of  any  kind  shall,  however,  be  permitted." 

From  the  expediente  it  likewise  appears  that  it  was  the  duty  of  the  court  to  decide 
clearly,  and  not  by  means  of  enigmatical  decision,  as  it  has  thus  far  been  doing,  to 
which  of  the  appeals  the  illegal  relation  of  autos  which  has  just  Iwen  declared  ended 
refers.     By  this  proceeding,  3so,  it  has  established  an  ineouality  between  the  ps^iee. 

Still  further,  General  Pachano,  a  member  of  the  court,  having  been  challen^d  for 
a  legitimate  reason,  instead  of  sending  the  expediente  to  the  judge  whose  duty  it  was. 
according  to  article  53  of  the  organic  law,  to  take  cognizance  of  the  challenge,  decided 
it  himself,  declaring  it  inadmissible  because  it  had  been  made  at  an  impn)per  time, 
although  it  is  a  princii)le  and  current  practice  for  the  judges  who  are  at  the  foot  of  the 
ladder  of  the  jucficial  hierarchy,  that  the  rule  of  article  127  of  the  code  of  civil  procedure 
which  provides  that  a  challenge  of  judicial  officers  shall  be  begun  one  day  previous  to 
that  on  which  the  relation  is  to  begin,  is  inapplicable  when  the  cause  reaches  that 
state.  Ije&H  rules  can  not  be  applied  mechanically;  that  would  lead  to  the  Hebrew 
interpretation  which  takes  no  account  of  the  reason  for  a  law,  and  consequently  violates 
it  in  seeking  to  enforce  it.  By  thus  upholding  an  element  which  the  law  itself  consid- 
ers must  incline  to  one  of  the  parties  the  court  favors  that  which  is  adverse  to  us, 
which  is  likewise  translated  into  patronage  for  it. 

From  all  that  has  been  said  it  is  evident  that  this  division  of  the  court  has,  without 
realizing  it,  been  lending  its  support  to  the  party  opposed  to  us,  and  that,  consequently, 
its  membere  come  under  clause  9  of  article  117  of  the  code  of  civil  procedure.  Thus, 
then,  in  obedience  to  our  duty  as  counsel  for  the  New  York  and  Bermudez  Company, 
we  formally  challenge  all  the  members  composing  this  <livision  of  the  court. 

Caracas,  August  7,  1901. 

The  court  having  been  challenged  in  \'irtue  of  a  legitimate  cause,  it  must  proceed 
in  conformity  with  the  provisions  of  article  54  of  the  organic  law,  which  says:  "  When 
it  shall  happen  that  all  the  members  of  the  court  shall  be  challenged  or  inhibited,  the 
di>ision  of  the  court  in  which  this  shall  happen  shall  order  to  be  summoned  the  sub- 
stitutes, or  members  of  the  respective  nonaiias  in  the  established  form,  and  in  default 
thereof,  an  associate  judge  from  the  list  of  eligibles,  making  the  designation  by  means  of 
the  proceedings  above  stated,  in  order  that  the  said  associate  judge  may  take  cognizance 
of  the  case."  It  is  further  provided  that,  owing  to  the  challenge,  the  court  which 
is  challenged  is  to  have  no  jurisdiction,  which,  of  right,  is  transferred  to  the  officer 
who  is  to  take  cognizance  of  the  challenge,  and  he  it  is  who  must  decide  whether  the 
challenge  is  or  is  not  admissible,  and  whether  it  is  well  or  ill  founded,  and  this  decision 
is  in  nowise  to  be  pronounced  by  the  challenged  officer,  who,  as  regards  the  challenger, 
becomes  the  party  opposed  to  nini.  But  that  decision  of  the  court  which  independ- 
ently declares  that  it  is  not  properly  challenged,  is  an  additional  prooi  of  the  correct- 
ness of  the  cause  on  which  we  base  our  challenge:  and  it  does  not  surprise  us  that 
the  court  not  only  denies  us  the  ri^ht  of  defense  which  in  itself  constitutes  the  most 
flagrant  denial  of  jtistice  and  notorious  injustice,  but  that  it  can  carry  its  favoritism 
8o  tar  as  to  pronounce  sentence  in  favor  of  our  adversaries  in  a  case  which  the  law  pro- 
vides shall  remain  in  suspense  until  Messrs.  Warner  &  Quinlin,  as  foreigners  not 
domiciled  in  Venezuela,  snail  perform  the  duty  of  furnishing  the  security  of  100,000 
bolivars  which  has  been  reouired  of  them  by  this  court. 

Since  in  the  eyes  of  the  law  everything  that  has  l)een  done  and  that  is  still  l>eing 
done  by  this  court  is  null  and  void  by  reason  of  paragraph  6  of  article  269  of  the  code 
of  civil  procedure,  which  says:  ''A  declaration' tnat  there  is  ground  for  dilatory  pleas 
shall  produce  the  following  effects:    ♦    ♦    *»» 
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6.  A  declaration  of  lark  of  security  shall  produce  the  effect  of  pUcing  the  CSM  in 
suspense  until  the  security  has  beeo  furnislied;  and  since  the  <JuUeiige  which  w« 
have  offered  of  all  the  members  of  this  court,  based  upon  a  legitimate  cause,  deprivw 
them,  ipso  jure,  of  all  jurisdiction;  and  since,  finally,  the  acts  whereby  the  court  pM- 
ventH  us  from  exerciHing  the  right  of  defease  by  depriving  us  of  the  right  whidi  we 
havi>  to  speak  and  of  having  recorded  in  the  expedieute  what  we  say  in  defense  of  the 
company  which  we  represent — all  this  compels  us  to  abstain  from  fumiahing  the  infor- 
mation which  the  court  has  orden>d  us  lo  furnish,  we  proteetiug  against  the  vitjations 
of  law  which  are  being  committed  and  which  constitute  notorious  injustice,  s^auist 
which  there  is  no  appeal,  owing  to  the  constitution  of  the  federal  court,  it  remaining 
merely  for  naid  court  to  retrace  its  st^'pn  in  the  exercise  of  the  power  given  to  it  by 
articles  16  and  174  of  the  code  of  civil  procedure,  repairing  the  infracUons  and  correct- 
ing the  errors  committed  in  this  procedure  by  replacing  tne  case  in  the  state  in  which 
it  was  when  the  first  infraction  was  committed. 

We  here  produce  the  reasons  which  the  New  York  and  Bermudei  Company  has 
adduced  in  arguments  against  the  validity  of  this  trial,  on  the  ground  of  lack  of  com- 
petency of  the  federal  court  to  take  ct^izance  of  the  matter  of  this  suit;  which  incran- 
petency  must  be  declared  at  any  eti^  of  the  case  as  being  a  question  of  public  order 
and  one  which  involves,  in  this  case,  an  infraction  of  the  national  constitution  which 
has  reetricted  the  jurisdiction  of  that  federal  court  to  the  cases  in  it  eetabliahed. 
C.  Hrczual  Sbiira. 
Manuel  Ci-bhbntb  Urbanbia. 

Caracas,  August  7, 1901. 

Minister  Bowen  to  Secretary  of  State. 

No.  22.]  ■  Legation  of  the  United  States, 

Caracas,  Sei>tember  W,  1901. 
Sir:  Keferring  to  the  New  York  and  Bermudez  case,  I  have  the 
honor  to  inclose  a  copy  of  a  letter  sent  to  me  by  Mr.  Rake,  the  repre- 
sentative of  that  company  here,  and  copies  of  liis  correspondence 
with  the  Venezuelan  Government,  all  tending  to  prove  that  the 
company's  principal  lawyer,  Doctor  Serra,  whose  services  are  indis- 
pensable in  presenting  the  ca.se,  was  imprisoned  in  order  that  the 
company  should  be  deprived  of  his  services.  In  view  of  all  the 
circumstances,  I  advised  Mr.  Rake,  as  I  have  already  informed  you, 
to  decline  to  proceed  with  the  case  unless  Doctor  Serra  was  permitted 
to  argue  it,  or  until  other  satisfactory  counsel  could  be  engaged.  Mr. 
Rake  deemed  my  advice  prudent  anil  wise,  and  cabled  to  his  directors 
that  he  should  act  accordingly  unless  otherwise  instructed.  His 
directors  cabled  him  to  proceed  without  delay,  and  make  the  best 
possible  ilefense.  He  wifl  consequently  do  so. 
I  have,  etc., 

Herbert  W.  Bowen, 

llDclOBure.] 
MaTiagiTig  director  of  thr  Xi  u-  York  and  BcrmuA'i  Company  to  Minuter  BoKtn. 

Caracas,  Vbnbzuela,  Septtmbtr  iO,  19UI. 

Ou  the  24th  of  Aufiust  last  Dr.  Claudio  Bruzual  Serra,  senior  counsel  of  this  ctHn- 
pany.  was  arrested,  alle^j^edly  for  puli1i<-al  offenses,  at  his  home  in  Lob  Tequee,  brought 
to  this  cilv.  and  placed  in  the  public  prison.  On  September  3  he  was  removed  under 
blind  to  the  Hneiiital  Vargas  in  consetiuence  ()f  the  delicate  state  of  his  health.  On 
the  morning  of  tne  IHth  instant,  witJiout  previous  notice,  he  was  returned  to  confine- 
ment in  the  public  prison,  where  he  still  remains. 

This  company  has  a  cuiise  <in  trial  at  present  in  the  high  federal  court  in  this  city, 
which  involves  interests  of  vast  magnitude,  and  we  have  relied  and  do  rely  on  Doctor 
Bruziial  for  the  proper  defense  of  our  interests,  for,  while  we  have  other  counsel  asKt- 
ciated  with  him,  his  intimate  knowledge  of  the  details  of  the  litigation,  apart  from 


WB0KG6  DONE  AMEBIGAN   OITIZEKS  BY  VENEZUEIA.  868 

hie  known  ability,  make  Mb  services  invaluable  to  us  at  this  time.  During  his  con- 
finement in  the  public  prison  we  were  denied  the  privilege  of  consulting  him  except- 
ing in  the  presence  of  official  representatives  of  the  Venezuelan  Government  havmg 
no  interest  wluitsoever  in  our  anairs,  and  while  it  is  true  that  we  were  permitted  to 
consult  with  him  during  his  stay  in  the  Hospital  Vargas,  he  has  been  returned  to 
confinement  in  the  public  prison  at  the  very  tune  of  the  resumption  of  the  sittings  of 
the  high  federal  court.  We  have  thus  been  deprived  of  his  services  at  a  most  critical 
moment. 

We  inclose  herewith  copies  of  correspondence  with  the  minister  of  interior  relations, 
which  explains  itself.  I  desire  to  point  out,  however,  that  the  letter  dated  Sunday, 
the  15th  instant,  was  not  delivered  to  this  office  until  4.30  p.  m.  on  the  17th  instant, 
and  the  further  inconsistency  between  the  statement  of  the  minister  of  interior  rela- 
tions to  the  effects  that  Doctor  Bruzual  would  be  permitted  to  remain  in  the  hospital 
until  he  had  regained  his  health  and  the  fact  of  his  summary  return  to  the  public 
priaon  on  the  morning  following  the  receipt  of  the  above-mentioned  letter. 

We  contend  that  our  requests  have  been  reasonable  and  entirely  in  accord  with  the 
practice  in  civilized  countries  in  similar  circumstances.  We  submit  the  correspond- 
ence and  focts  as  evidence  of  a  denial  of  justice,  asserting  that  we  have  been  denied 
the  customary  rights  of  a  party  to  a  suit. 

We  desire  to  submit  further  that  while  we  can  not  present  to  you  substantial  proofs 
in  refutation  of  the  allied  cause  of  Doctor  Bruziial's  arrest,  the  correspondence 
herein  referred  to,  and  other  incidents  which  have  come  to  our  notice,  stronriy  incline 
us  to  the  belief  that  Doctor  Bnizual's  constant  and  persistent  activity  in  the  defense 
of  the  interests  of  this  company  formed  the  real  motive  for  his  confinement. 

We  also  inclose  copy  of  a  letter  addressed  to  us  by  Doctor  Bruzual  on  the  morning 
of  his  arrest,  in  which  he  disclaims  havinj^  any  connection  with  the  politics  of  the 
country,  for  reasons  which  he  states  therein.  From  our  knowledge  of  him  we  have 
every  reason  to  place  the  utmost  confidence  in  his  statement. 

We  bring  this  matter  to  your  notice,  believing  that  the  Government  of  the  United 
States  will  take  a  kindly  interest  in  its  subjects,  and  will  continue  to  show  the  same 
disposition  to  have  their  rights  enfon-ed  which  it  has  always  hitherto  evinced. 
Yours,  very  respectfully, 

J.  L.  Rake. 


Director  of  the  New   York  arid  Bermudez  Company  to  the  minister  of  the  interior  of 

Venezuela. 

[Traofllation.] 

Caracas,  August  26 j  190 J. 

Mt  Dear  and  Esteemed  Sir:  Upon  matters  relating  to  the  defense  of  the  com- 
pany I  represent  on  a  case  that  is  pending  before  the  federal  court,  it  is  indispensable 
to  me  to  nave  a  consultation  with  Dr.  Bruzual  Serra,  who  is  detained  in  the  public 
jail  in  this  city. 

I  beg  you  to  be  pleased  to  concede  to  me  authority  to  see  the  said  gentleman,  and, 
as  I  do  not  perfectly  know  Sc^nish,  I  would  esteem  it  a  favor  should  such  authoriza- 
tion include  SeAor  Manuel  rastor  y  Mora,  an  employee  of  this  company,  without 
whom  it  would  be  impossible  for  me  to  understand  Doctor  Serra,  who  in  his  turn  does 
not  possess  a  knowledge  of  the  English  lan^iage. 

Because  it  may  interest  yon,  I  take  the  liberty  of  inclosinj^  to  you  a  copy  of  a  letter 
fiom  Doctor  Bruzual,  the  original  of  which  I  hold  at  your  disposition. 
I  am,  etc., 

J.  L.  Rake. 


Director  of  the  New  York  and  Jiennude2  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  August  27 j  1901, 

My  Dear  and  Esteemed  Sir:  Your  very  courteous  communication  of  this  date 
has  just  reached  me,  and  in  acknowledging  its  receipt  I  am  pleased  to  express  to  you 
mythanks  for  your  a<'tivity  in  replying  to  my  petition. 

The  many  duties  necessary  to  the  taking  charge  of  the  management  of  a  company 
of  the  importance  of  this  one  has  prevented  me,  as  yet,  from  presenting  personally 
my  rejects  to  the  authorities  of  this  beautiful  country,  as  the  representative  of  my 

2ip568— S.  Doc.  413, 60-1 23 
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Willard  Bean,  I  have  taken  hie  place.  I  believe  that,  nevertheleaa,  I  dull  b 
to  carrv  out  tbia  purpose  before  much  time  pamefl. 
^X^  tne  meantime,  and  b^ging  that  you  nill  ezcuae  the  trouble,  T  ahould  erteem 
the  favor  if  you  would  not«  my  name  and  would  inform  me  what  hour  and  what  day 
would  be  moat  appropriate  for  me  to  begin  to  make  use  of  the  conceded  autboriiatioa. 


la 


J.  L.  IUki. 


The 


[Tiaiulatloa.] 
Fersonal.] 

Cakacas,  Augtat  f7,  1901. 

Mr  Dear  and.  Esteemed  Sir:  Advised  of  the  contents  of  your  courteous  lettet 
of  the  26th  instant,  I  hasten  to  transmit  the  orders  in  the  case,  bo  that  you  may,  u  you 
deeire.  In  the  protection  of  your  intereete,  visit  the  public  jail  to  confer  with  Dr. 
Bruzual  Serra,  accompanied  d;^  your  interpreter,  the  Government  directing  that  the 
official  interpreter  of  the  ministry  of  foreign  affairs,  Seiior  Abeueta,  duul  also  be 
present,  who  will  be  the  one  who  will  translate  the  conference  between  you,  as  also 
SeBor  Alcaido,  prison  kcL'per,  to  whom  the  respective  orders  will  be  intrusted  in  order 
that  you  may  have  no  inconvenience  of  any  kind. 

And  it  is  proper  to  make  known  to  you  that  the  Government  accords  you  from  now 
on  authority  h>  visit  the  jail  for  conference  with  Dr.  Bruzual  Serra  each  time  that 
you  may  judge  advieahle  for  the  interests  of  the  company  which  you  represent  in  Ihii 
city,  since  the  aforesaid  Doctor  Serra  is  arrested  for  reasons  of  public  order. 


la 


J.  A.  Velltim. 


Minitter  of  inlerior  uf  Venezuela  lo  Ihe  dinclor  of  the  New  Yorlc  and  Bermuda  Compani/, 

[Translation.] 
FeiBonal,] 

Caracas,  Augutti7,  1901. 

Dear  and  EiiTEEUED  Sir:  Advised  of  the  contents  of  your  valued  letter  of  the  26th 

instant,  I  hasten  to  transmit  the  orders  in  the  ease,  so  tHat  you  may,  as  you  desire,  in 

the  protection  of  your  interests,  visit  the  public  Jail  lo  confer  with  Dr.  Bruzual  Serra, 

accompanied  by  your  interpreter,  the  Government  directing  that  the  official  inter- 

E refer  of  the  ministry  of  foreign  aflairs,  Sefior  Abzueta,  shall  also  be  present,  who  will 
e  the  one  who  will  translate  the  conference  between  you,  as  also  Sefior  Alcaide, 
Kison  keeper,  to  whom  the  respective  orders  will  be  intrusted  in  order  that  jiiu  may 
ve  no  inconvenience  of  any  kind. 

And  it  is  proper  to  make  known  lo  you  that  the  Government  accords  you  from  now 
on  authority  lo  visit  the  jail  for  conference  with  Dr.  Bruzual  Serm  each  time  that  jtiu 
may  judge  advisable  for  the  interests  of  the  company  which  you  represent  in  this  city, 
"'" "«  the  aforesaid  Doctor  Bruiual  is  arrested  for  reasons  of  public  order. 


la 


i.  A.  Ve 


Director  of  Niw   York  aiul  Birniudtz  Coiiipnny  to  the'minietrr  afinlmor  of   VmtiMtla. 

(Translnlion.l 

CAHArAs,  A\ig»»t  i9,  1901. 

Mr  Dear  and  Esteehrd  Sir:  1  have  the  pleasure  lo  acknowledge  the  receipt  of 
your  viilucd  letter  of  the  271h  instant,  and  1  hasten  lo  expresa  my  rieet>eBt  thanks  lor 
your  pn)mpt  and  courteous  response.  I  fear,  nevellielew,  that  it  will  be  difhc'ult  for 
mo  to  avail  of  the  amiable  offer  it  contains. 

I  can  not  but  tliink  that  after  mature  reflection  you  will  appreciate  that  the  condi- 
tions which  your  letter  imposes  make  it  impoesible  for  me  to  treat  the  subject  as  my 
interview  requires  with  Dr.  Bruzual  Serra.  I  have  the  honer  to  state  to  you.  General. 
that  the  personal  relalionn  that  exist  betwen  the  said  doctor  and  myself  are  of  such  ■ 
character  only  so  tar  as  they  affect  tlie  intereslH  of  the  company  that  I  represent  and 
that  they  have  no  peraonal  interest  for  Doctor  Bruzual. 
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The  purpose  of  my  projected  visits  to  Dr.  Bruzual  Serra  is  exclusively  to  discuss 
with  him  the  points  relating  to  the  defense  in  the  litigation  affecting  this  company , 
and  which  is  before  the  nigh  federal  court,  and  it  is  not  desirable  that  persons  wno 
have  nothing  to  do  with  the  litigation  be  present. 

I  trust  that  in  view  of  these  assurances  you  will  have  the  goodness  to  modify  the 

reetrictions  which  you  have  imposed  upon  me,  so  far  as  to  grant  me  the  re€|uested 

permission  to  confer  in  private  with  Dr.  Bruzual  Serra,  an  act  which,  I  believe,  is 

accorded  under  the  established  practice  of  other  countries  in  similar  circumstances. 

With  assurances,  etc., 

J.  L.  Rake. 


The  minisUr  of  interior  of  Venezuela  to  the  director  of  the  New   York  and  Bermudet 

Company. 

[Translation.] 

Personal.]  Caracas,  August  f9,  1901. 

My  Dear  Sir:  I  have  the  pleasure  to  advise  you  of  the  receipt  of  your  valued  let- 
ter of  the  27th  ultimo. 

FVom  the  present  moment  you  may  make  use  of  the  authorization  to  which  I  re- 
ferred in  my  former  letter. 

With  consideration,  etc.,  J.  A.  Velutini. 


Director  of  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[Translation.] 

Caracas,  September  Sy  1901. 

My  Dear  and  Esteemed  Sir-.  The  29th  of  the  month  just  past  I  had  the  honor  to 
ask  of  you  certain  modifications  in  the  kind  authorization  to  confer  with  Dr.  Bruzual 
Serra  in  the  public  jail,  contained  in  your  valued  favor  of  the  27th,  basing  (my  request) 
on  reasons  tne  importance  of  which  can  not  escape  your  recognized  intelligence. 

Not  having  received  a  reply  to  the  aforesaid  letter,  and  the  matters  which  I  have  to 
consult  wiUi  Doctor  Bruzual  being  most  urgent,  referring,  as  I  had  the  honor  to  state 
to  you,  to  the  defense  of  the  company  in  the  litigation  now  before  the  high  federal 
court,  I  take  the  liberty,  General,  to  renew  to  you  the  petition  contained  in  my  afore- 
said letter  to  confer  with  Dr.  Bruzual  Serra  m  private  through  the  medium  of  Mr. 
Pastor  y  Mora  as  interpreter. 

Pardon,  General,  my  insistence,  due  to  the  urgency  and  importance  of  the  case, 
and  accept,  etc., 

J.  Li.  rvAKE. 


Director  of  New  York  and  Bermudez  Company  to  the  minister  of  interior  of  Venezuela. 

[TranMation.] 

Caracas,  September  7,  1901. 

My  Dear  and  Esteemed  Sir:  I  have  understood  that  Dr.  Bnizual  Serra,  being 
transferred  to  the  Varcas  Hospital,  definite  orders  have  been  given  that  Dr.  M.  C. 
Urbaneja  can  not  see  him  without  an  express  order  from  the  governor  of  the  federal 
district. 

Dr.  M.  C.  Urbaneja  being  one  of  the  operators  of  the  company  which  I  represent, 
and  having  to  discuss  with  nis  companion  and  our  principal  lawyer,  with  the  greatest 
urgency,  most  essential  ix)ints  in  the  defense  of  the  case  at  a  moment  when  the  time 
approaches  for  the  reply  of  a  very  important  claim  before  the  high  federal  court,  I 
would  esteem  it  a  favor,  Mr.  General,  if  you  would  expedite  for  Dr.  M.  C.  Urbaneja, 
as  well  as  myself  and  Mr.  Pastor  y  Mora,  who  would  act  as  interpreter,  a  permanent 
authorization  by  the  proper  authority  to  enable  us  to  confer  with  Dr.  Bruzual  Serra. 

Also  I  would  esteem  it  a  favor  if  to  avoid  any  doubt  you  would  have  the  kindness 
to  answer  me  with  the  greatest  brevity  conceding  to  me  the  aforementioned  authoriza- 
tion. 

I  am,  etc.,  J.  L.  Rakb. 
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Direetor  of  the  New  York  and  BtrmwUz  Company  to  the  mivUter  of  itOtrior  of  Vautuda. 

[TranBUtlan.] 

Caracas,  Septembo'  11, 1901. 

Mt  Deab  and  Esteemed  Sib:  The  16th  instant,  recess  being  ended,  the  func- 
tiona  of  the  high  federal  court  will  .again  be  in  force  ftndueuredly  the  nutter  nktiTe 
to  the  company  J  have  the  honor  to  represent  will  be  among  the  first  eubjecte  vith 
which  the  said  hi^h  court  will  be  occupied. 

I  do  not  think  it  necessary,  Mr.  Minister,  to  advise  you  that  the  subject  refen«d  to 
is  of  such  importance  to  the  company  that  we  need  to  be  represented  in  due  kfm, 
desiring,  therefore,  that  Dr.  Bruisual  Serra,  as  our  first  and  oldest  lawyer,  shall  reptO' 
sent  us  before  the  high  federal  court. 

We  hope  and  believe  that  the  Doctor  will  be  able  to  personally  represent  \u  for 
that  time,  the  more  bo  eince  I  have  understood  that  he  has  given  a  considerable  bond: 
and  in  any  case  J  tnwtthat  while  our  caee  occupies  the  aeesionaof  the  court  Dr.  Brumal 
Serra  will  be  permitted  to  flasist  personally  and  to  carry  on,  in  conjunction  with  his 
companion,  the  company's  defense. 

I  renew,  etc.,  J.  L.  Rao. 

IHreetor  of  the  New  York  and  Bermudei  Company  to  the  jnmitUr  of  iiUenor  of  Vtnttnda. 

[TrflMldtlon.] 

Caracas,  September  13,  1901. 

My  Dear  and  Esteemed  Sir:  Even  at  the  risk  of  troubling  you  loo  much,  I  fed 
obliged  to  recall  to  your  attention  my  letter  of  the  11th  instant,  in  which  I  bad  the 
honor  to  set  forth  the  particular  situation  in  which  the  company  I  repreaent  is  placed 
in  order  to  defend  its  ititerestfl  before  the  hi^h  federal  court,  as  r^arde  the  detention 
suffered  by  Dr.  Bnizual  Serra.  and  in  which  I  respectfully  asked  the  authorization. 
Sir.  Minister,  that  our  principal  and  old  lawyer  aliould  represent  us  personally  before 
the  high  federal  court. 

Time  parses:  it  is  the  13th.  and  the  16th  ia  the  probable  date  when  the  reply  will 
take  place  to  the  claim  ioterposed  against  the  company  I  represent.  It  is  neceseary, 
owing  to  the  enormous  responsibility  that  falls  upon  me  as  representative  ot  the 
New  York  and  Bermude:!,  tliat  I  should  know,  Mr.  Minister,  what  to  rely  upon  in 
this  matter,  and  in  renewing  to  you  the  petition  contained  in  my  last  letter  1  u^ 
upon  you  an  immediate  reply- 

1  am.  etc.,  J.  L.  Rakb. 

Minitter  of  interior  of  Veitezuela  to  the  dirtetor  of  the  New  York  and  Bennvdez  Company. 
[TrsnriBtion.l 

Personal.] 

Caracas,  September  IS,  1901. 
My  Dbar  akd  Esteeued  Sib:  lam  in  receipt  of  your  letter  of  the  13th  instant,  and 
in  reply  I  have  to  state  to  you  that  Dr.  BruKual  Serra  is  still  imprisoned  for  the  reasons 
set  forui  in  my  letter  dated  the  27th  of  last  August,  and  that  if  he  is  to-day  in  the 
Vai^as  Hospital,  it  is  because  the  Government,  bond  being  given,  has  consented  as  an 
act  of  benevolence  to  bis  transfer  to  that  establishment  while  he  is  recovering  from 
the  broken  health  from  which  he  now  suflers. 

Yours,  etc.,  i.  A.  Vbldtini. 

Doctor  Serra  to  Mr.  Rate. 
[Tran«l«tlon.] 

Loa  Tequeb,  Auguit  14, 1901. 
Since  yesterday  I  have  been  advised  by  the  civil 
.y  that,  by  order  of  the  governor  of  Caracas,  I  am  ar^et^d,  the 

.  being  explained.     I  do  not  know  to  what  to  attribute  this  unexpected 

measure,  but  I  can  assure  you  that  it  can  not  rest  on  any  political  cause,  since  I  live 

completelv  apart  from  the  politics  of  my ' "    '  "■""  -"'"    *  "      *     '"■" 

as  well  at<1>ecauae  such  action  is  imposed 
Bermiidez  t'ompany,  of  which  I  am  the  counsel. 
I  have  thought  it  proper  to  place  this  information  before  you. 


C.  BautuAt.  Serra. 
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Mr.  HiU  to  Mr,  Bowen. 

No.  18.]  ^Department  of  State, 

;  Wdshingtonj  September  27, 190L 

fk  Sib:  I  have  to  acknowledge  the  receipt  of  your  No.  17  of  the  17th 
instant. 

It  appears  therefrom  that  Doctor  Serra,  attorney  of  the  New  York 
and  Bermudez  Companv  in  its  pending  litigation  in  Venezuela,  has 
been  ''imprisoned  for  alleged  pohtical  offenses;"  that  the  Venezuelan 
Government  has  forbidden  intercourse  between  him  and  his  asso- 
ciate counsel  engaged  by  said  company  in  said  litigation,  and  has 
otherwise  set  obstacles  in  the  way  of  the  free  and  confidential  com- 
munication between  client  and  counsel  which  is  essential  to  the  defense 
of  individual  rights  and  to  the  impartial  administration  of  justice. 

The  prevention,  by  direct  or  indirect  methods,  by  the  Venezuelan 
Government  of  the  untrammeled  exercise  by  the  New  York  and 
Bermudez  Company  of  its  right  to  employ  its  own  local  counsel, 
and  the  placing  of  any  obstacles  whatever  in  the  way  of  such  counsel 
in  the  advocacy  of  its  cause  in  accordance  \^ath  the  laws  of  Venezuela 
and  the  usuages  and  procedure  of  the  courts  could  not  fail  to  produce 
the  most  painful  impression  on  the  Government  of  the  Uniteci  States, 
as  being  m  contravention  of  the  plainest  principles  of  justice.  And 
if  upon  careful  investigation,  which  you  are  authorizea  in  your  dis- 
cretion to  make,  the  facts  should  clearly  lead  to  the  conclusion  that 
such  methods  have  been  resorted  to  by  the  Venezuelan  authorities 
for  the  purpose  of  deterring  Doctor  Serra  or  any  other  Venezuelan 
lawy^er  from  espousing  the  cause  of  said  company  and  from  the  fear- 
less exercise  of  his  entire  lawful  freedom,  as  counsel  in  behalf  of  his 
client,  you  may  communicate  said  facts  to  the  Venezuelan  Govern- 
ment, together  with  your  conclusion  thereon  and  advise  it  that  this 
Government  could  not  otherwise  regard  it  than  as  a  palpable  breach 
of  international  law  and  as  having  the  possible  effect  of  vitiating 
any  judgment  adverse  to  said  company  through  its  having  been 
obtainea  in  manifest  denial  of  justice. 

Such  conclusion,  however,  is  not  one  lightly  to  be  drawn  and 
should  onlv  be  asserted  on  evidence,  direct  or  circumstantial,  of  a 
cogent  ancl  convincing  character.  The  evidence  should  be  carefully 
gathered,  considered,  and  weighed  with  a  judicial  mind  in  the  light 
of  all  the  antecedents  and  circumstances  in  the  case. 

In  the  conduct  of  the  litigation  in  a  foreign  state  between  American 
citizens  there  is  no  hard-and-fast  rule  denning  the  attitude  of  this 
Government.  It  is  not  less  its  duty  to  defend  the  cause  of  justice 
when  it  has  been  clearly  ignored  ancl  denied,  when  American  citizens 
happen  to  be  the  opposing  parties,  than  when  those  of  one  side  are 
of  an  American  and  tiiose  of  the  other  of  a  foreign  nationality.  This 
may  be  imperatively  necessary  in  the  interests  of  justice,  since  it 
mav  happen  that  the  real  parties  in  interest  on  the  one  side  are  nomi- 
nally Americans,  but  really  foreigners;  or  it  may  happen  that  Ameri- 
can citizens  having  vested  rights  of  property,  foreigners  may  set  up 
a  false  claim  thereto  and  then  transfer  the  claim  to  Americans  with 
a  view  to  preventing  the  intervention  of  this  Government,  in  the 
event  of  denial  of  justice,  on  the  ground  of  the  American  citizenship 
of  both  the  adverse  parties. 
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The  Department  of  State  has  followed  the  rule  of  refraining  from 
giving  legal  advice  to  its  citizens  engaged  in  litigation  in  a  foreign 
state.  It  has  adopted  this  rule  as  one  of  convenience,  not  omy 
because  the  function  of  guiding  and  directing  their  litigation  belongs 
to  their  private  counsel  and  tne  responsibility  for  8u<»i  advice  does 
not  properly  devolve  upon  the  Department  of  State.  It  only  advises 
them  of  the  general  rule  observed  by  the  Government  in  such  cases, 
that  where  adet^uate  remedies  are  anorded  by  the  local  tribunals  for 
the  determination  of  conSicting  claims  to  private  property  such 
remedies  should  be  sought  and  exhausted  before  resort  to  the  diplo- 
matic forum.  This  rule,  it  is  believed,  may  be  safely  and  judiciously 
observed  bv  our  ministers,  as  it  might  save  them  from  the  embarrass- 
ment which  might  result  if  their  advice  in  any  case  should  turn  out 
to  be  erroneous. 

In  the  opinion  of  the  Department,  it  is  prudent  for  ministers,  hav- 
ing regard  to  their  essentially  diplomatic  functions,  in  all  coses  to 
refer  questions  of  law  or  of  legal  advice  to  the  Department  for  instruc- 
tions, maldng  the  Department  responsible  for  tne  advice  given  if  it 
should  lead  to  consequences  of  an  unforeseen  and  possibly  embarrass- 
ing character. 

As  the  Department  has  not  fully  instructed  you  heretofore  in 
these  particulars,  it  now  takes  the  liberty  to  supply  that  omission, 
and  it  would  be  pleased  if  you  might  communicate  its  views  in  this 
respect  to  Mr.  Kake,  the  representative  of  the  New  York  and  Ber- 
mudez  Company. 

I  am,  etc.,  David  J.  Hill. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  26.]  Legation  op  the  United  States, 

Caracas,  October  4,  1901. 

Sir:  I  have  the  honor  to  inclose  a  copy  of  the  cablegram  1  sent  you 
on  the  2d  of  this  month  in  regard  to  the  asphalt  controversy  anci  to 
inform  vou  that  I  summoned  the  representatives  of  the  two  parties 
to  this  legation  and  urged  them  to  advocate  the  settlement  of  the 
entire  question  by  the  parties  themselves,  or  by  arbitration,  because 
I  felt  satisfied  tliat  neither  party  is  sure  of  getting  justice  here  and 
because  I  believed  that  if  injustice  were  done  trouble  would  result  that 
might  bring  the  United  States  and  Venezuela  into  serious  conflict 
ana  cause  the  people  of  the  latter  (who  are  not  in  the  least  respon- 
sible for  what  has  been  going  on  here  sine*  General  Castro  became 
President)  to  cease  to  regard  the  people  of  the  United  States  with 
special  favor  and  affection. 

The  policy  of  the  United  States,  as  I  understand  it,  is  to  endeavor 
in  every  reasonable  way  to  acquire  and  retain  the  friendliness  and 
good  will  of  our  sister  American  republics,  and  indeed  of  all  the 
nations.  In  conformity  with  that  policy,  all  citizens  of  the  United 
States  having  controversies  abroad  should,  when  possible,  settle 
them  at  home.  In  this  asphalt  controversy  the  only  place  where  a 
satisfactory  settlement  can  l>e  made  is  at  home.  Here  the  conditions 
are  not  favorable  for  securing  a  fair  and  impartial  trial.  I  have, 
consequently,  done  what  I  could  to  induce  the  parties  to  remove  the 
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case  from  the  Venezuelan  courts  to  New  York.     The  views  of  the 
representatives  here  of  the  asphalt  companies  are  now  in  accord  with 
mine,  and  I  sincerely  hope  that  they  will  be  supported  by  the  Depart- 
ment of  State  and  be  accepted  by  the  companies  themselves. 
I  have,  etc., 

Herbert  W.  Bowen. 


Minister  Bowen  to  the  Secretwy  of  State, 

[Telegram.] 

Caracas,  October  2,  1901, 

I  have  had  a  consultation  with  the  representatives  of  both  parties  to  the  asphalt 
cantroverBy,  and  I  have  urged  them  to  have  the  whole  matter  settle^  amicably  in  the 
United  States.  Both  of  them  stated  that  they  approved  of  the  idea  and  authorized 
me  to  suggest  to  you  that  you  advise  both  parties  in  New  York  to  enter  into  an  arrange- 
ment among  themselves,  or,  if  that  is  not  possible,  to  submit  the  whole  matter  to  arbi- 
tration. On  the  consent  of  the  parties  in  New  York  all  proceedings  will  be  at  once 
stayed  here. 

BOWBN. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  27.]  Legation  of  the  United  States. 

Caracas,  October  5,  1901. 

Sir:  I  have  the  honor  to  herein  inclose  documents  which  the 
managing  director  of  the  New  York  and  Bermiidez  Asphalt  Com- 
pany nas  requested  me  to  forward  to  you. 
I  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure.] 
Managing  director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  Venezuela,  September,  SO,  1901. 

We  inclose  herewith  copies  of  our  correspondence  with  the  minister  of  interior  rela- 
tions of  the  Venezuelan  Government,  supplementing  that  forwarded  to  you  with  our 
letter  of  the  20th  instant. 

In  our  letter  of  the  29th  of  Au^st  to  the  minister  of  interior  relations,  we  had  already 
demonstrated  clearly  that  we  should  not  be  expected  to  hold  consultations  with  our 
counsel  in  the  presence  of  official  representatives  of  his  Government.  For  in  all 
reason  they  could  not  be  interested  in  such  matters  as  we  might  have  occasion  to 
discusB.  These  affairs,  as  we  personally  assiu^d  the  minister,  were  solelv  related  to 
the  litigation  now  bein^  conducted  by  tnis  company  before  the  courts  of  this  country. 

If  Doctor  Bruzual's  activitv  in  defending  the  interests  of  this  company  does  not 
constitute  the  active  motive  for  his  arrest  and  continued  incarceration  by  the  Vene- 
zuelan Government,  we  fail  to  see  how  it  can  justify  its  attitude  in  continuing  to 
deny  us  those  rights  in  the  relationship  between  attorney  and  client  which  are  recog- 
nized throughout  the  civilized  world. 

We  venture  to  express  the  belief  that  the  further  documents  herewith  submitted 
will  confirm  the  opinion  recently  expressed  by  us  that,  in  a  flagrant  manner,  we  are 
denied  justice  and  common  right. 

YourS;  very  respectfully,  J.  L.  Rakb. 


Director  of  New  York  and  Bermudez  Company  to  Minister  Bowen. 

Caracas,  October  t,  1901. 

Inclosed  herewith  we  hand  to  you  copy  of  a  protest  which  Dr.  Manuel  A.  Ponce,  one 
of  our  counsel,  was  compelled  to  file  in  the  superior  court  of  Cumana,  State  of  Sucre, 
on  the  26th  of  September  last.    The  flagrant  violations  of  the  provisions  of  the  con- 


960  WBOKOS  DONE  AMEBICAN  CITIZENS  BY  VENSZUBLA^ 

stitutions  of  the  federation  and  State,  of  the  code  of  civil  procedure,  and  of  theoiKaiiic 
law  of  tribunals  are  so  clearly  set  forth  in  the  protest,  certified  copy  of  which  we  iiave 
in  our  possession,  as  to  require  no  further  comment  on  our  part.  We  deem  it  of  impor- 
tance, however,  that  we  should  place  before  you  the  details  surrounding  this  moet 
recent  evidence  of  the  application  of  ''Venezuelan  justice,"  in  order  that  you  may 
arrive  at  a  full  and  clear  unden^tanding  of  the  incident. 

Early  in  August  of  the  present  year,  Pedro  M.  Brito  Gonzalez,  provisional  president 
of  the  State  of  Sucre,  was  called  to  Caracas,  and  it  was  freely  rumored*  here  that  he 
then  received  official  instructions  to  urge  the  superior  court  in  Cumana  to  arrive  at  a 
decision  adverse  to  this  company  prior  to  the  annual  legal  vacation  beginning  August 
15.  He  returned  to  Cumana,  leaving  Caracas  on  the  morning  of  August  7.  Our 
representatives  in  Cumana,  Dr.  Manual  A.  Ponce,  Maj.  Malcom  A.  Rafferty,  and 
C^los  Dominguez  0.,  have  e\'idence  of  the  repeated  and  persistent  efforts  on  the  part 
of  Provisional  President  Brito  to  coerce  the  court  .into  reaching  a  decision  prior  to 
August  15.    These  efforts,  however,  proved  unsuccessful. 

At  the  expirat^pn  of  the  thirty  days'  vacation  the  court  resumed  its  sittings  on 
September  16,  and  the  proceedings  continued  with  decorum  and  due  regard  to  the 
provisions  of  the  code  ot  civil  procedure  imtil  the  2l8t  day  of  September,  when  the 
court  had  completed  its  labors  and  it  was  announced  that  a  decision  would  be  rendered 
on  the  morning  of  September  23. 

On  September  21  rrovisional  President  Brito  sent  for  Julio  Cesar  Cova  Gomez, 
vice-president  of  the  superior  court,  and  demanded  from  him  information  as  to  the 
decision  to  be  rendered  by  the  court,  and  that  the  written  decision  should  be  submitted 
to  him  before  being  read  in  court.  Cova  declined  to  submit  the  written  decision,  but 
informed  him  that  as  a  result  of  their  deliberations,  the  president  of  the  court,  Andres 
A .  Betancourt  Rubio  and  he  (Cova)  had  concluded  on  a  decision  in  favor  of  the  New 
York  and  Bermudez  Company,  in  accordance  with  the  facts. 

We  may  here  mention  that  while  Prt»visional  President  Brito  is  in  retirement,  in 
accordance  with  custom,  during  the  elections,  and  General  E.  Carrasco  is  nominally 
the  acting  provisional  president  of  the  State  of  Sucre,  it  is  well  known  in  and  around 
Cumana  that  all  matters  of  pul)lic  and  official  interest  are  directed  by  Provisional 
President  Brito. 

On  Sunday,  Septem]>er  22,  Provisional  President  Brito  was  in  consultation  with 
the  chancelhir  of  the  court,  Miguel  Maiz.  Sefior  Maiz  absented  himself  fri>m  the 
sessions  of  the  court  on  the  23d  and  24th,  giving  illness  as  a  pretext,  thus  preventing 
action  l.)y  the  remaining  two  members  of  the  court. 

Major  Rafferty  callecl  upon  the  acting  pn)visional  president.  General  Carrasco,  on 
the  morning  of  the  24th,  and  reminding  liim  that  the  legal  period  having  expired, 
and  the  court  having  been  prevented  meanwhile  from  rendering  a  decision,  owing  to 
the  absence  of  one  of  its  members,  requested  him  to  say,  if  possible,  when  the  future 
sittings  of  the  court  woidd  be  held.  General  Carrasco' promised  to  inquire  into  the 
matter  and  advise  Major  Rafferty  later  what  could  be  done.  During  the  afternoon 
of  the  same  day.  Major  Rafferty  repeated  his  inquirj'  and  was  informed  by  General 
Carrasco  that  ''liv  the  following  morning,  September  25.  arrangements  would  be  made 
for  the  cinirt  to  sit  and  bring  the  action  to  a  j)n)per  conclusion." 

On  the  morning  of  September  25,  Major  Rafierty  again  called  on  General  Carrasco 
at  the  court-house,  his  official  office,  and  was  informed  by  Gen.  Juan  Ignacio  Aran- 
curen,  secretary  of  the  State  of  Sucre,  who  was  permitted  to  carry  on  the  conversation 
for  General  C-arrasco,  that  "tlie  (tovernmenl  liad  dismissed  the  entire  (*ourt  and  had 
appointed  a  new  court;  that  the  Goveriunent  had  its  own  reasons  for  so  doing;"  Gen- 
eral Aranguren  further  stated,  voluntarily,  that  'the  Government  was  not  dispoeed  to 
inform  us  as  to  its  reasons  for  dismissing  the  court."  In  reply  to  a  further  question. 
Major  Rafferty  was  informed  that  the  new  court  would  assemhle  for  the  reconsideration 
of  tlie  case  on  ()cto])er  3,  1901. 

t  After  the  appointment  of  the  new  court  had  l)een  announced,  Betancourt  Rubio 
and  Covo  (lomez,  tlie  two  members  of  the  original  court  who  had  continued  to  attend 
the  sessions  regularly  up  to  the  time  of  their  announced  dismissal,  were  ordered  to 
rep(»rt  daily  at  tlie  house  of  the  pro\'isional  president  of  the  State,  and  to  be  prewired 
to  go  to  Caracas  by  the  Dutch  steamer  whicli  was  to  sail  a  few  days  thereafter.  They 
did  not  leave  (■umaiia  on  that  vessel,  for  the  simple  reason  that  these  men  fully  realizecl 
what  their  call  to  Caracas  meant  to  themselves  and  their  future  lil)erty  and  had  gone 
into  hiding. 

The  cf>llect()r  of  customs  at  Cumana.  (ien.  Reveron  Garcia,  has  been  instnicted  by 
Provisional  President  Brito  to  take  everj-  precaution  to  prevent  the  two  judges  in 
Question  fn)m  escaping  from  Cumana,  and  special  precautions  were  adopted  to  prevent 
tneir  boarding  the  steamship  Viking,  the  property  of  this  company,  which  sailed  from 
Cumana  on  the  30th  ultimo.  This  information  was  conveyed  to  Major  Rafferty  direct 
by  the  collector  of  customs. 
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None  the  less  si^ificant  is  the  fact  tliat  four  cabl^rams  of  grave  importance,  con- 
eming  the  litigation  in  question,  addressed  to  the  writer  and  filed  in  the  office  in 
(uxnana  on  the  25th  and  26th  ultimo,  were  not  delivered  in  Caracas  until  noon  of  the 
OUi.  An  important  telegram  on  the  same  subject,  sent  over  the  Federal  line  on  the 
5th  ultimo,  nas  not  been  delivered  at  this  writing.  Interruptions  in  line  service  can 
:arcely  be  set  forth  with  accuracy,  as  a  reason  for  the  detention  and  suppression  of 
le  messages  of  this  company,  inasmuch  as  we  have  evidence  of  uninterrupted  com- 
iunication  between  parties  other  than  ourselves,  between  the  same  points,  on  the 
une  dates. 

I  have,  etc.,  J.  L.  Rake. 

[Translation.] 

Htizen  Vice-Pregident  of  the  State  of  Sucre^  in  charge  of  the  Presidency: 

I,  Manuel  Antonio  Ponce,  a  lawyer,  resident  of  Caracas  and  transiently  in  this  city, 
espectfully  represent  to  you,  in  my  capacity  as  attorney  for  the  New  York  and  Ber- 
ludez  Company:  The  status  of  the  litigation  in  course  between  Messrs.  Warner 
nd  Quinlan  and  the  company  represented  by  me  and  the  safeguarding  and  efficiency 
f  its  rights  make  it  necessary  that  I  lay  before  you  a  representation  as  follows:  Sec- 
ion  3  ol  article  14  of  the  constitution  of  the  State,  following  the  national  constitution, 
Tiarantees  the  right  not  to  be  tried  by  special  tribunals  or  commissions,  but  by  one*s 
lational  judges  and  by  virtue  of  existing  laws.  Under  article  79  of  the  said  constitu- 
ion  of  the  State,  one  of  the  courts  in  which  the  judiciary  power  of  the  State  resides 
9  the  superior  court,  to  which  is  now  submitted  the  solution  of  the  imix>rtant  and 
ur-reaohing  interlocutory  action  instituted  by  Messrs.  Charles  Warner  and  Patrick 
I.  Quinlan  against  the  New  York  and  Bermudez  Company.  In  the  service  of  its 
unctions  the  said  court  took  cognizance  of  the  case  on  appeal,  made  its  report  upon 
t,  heard  the  evidence,  and  prepared  its  decision.  After  five  years  of  unjustined  delay, 
.nd  when  the  announcement  of  the  sentence  was  looked  to,  we  were  surprised  by 
he  dismissal  of  the  said  court  on  the  25th  instant.  The  dismissed  judges  had  to  be 
ppointed  in  accordance  with  the  provisions  of  article  80  of  the  constitution  of  the 
>tate,  declared  to  be  in  force  since  the  24th  of  June  last.  The  same  article  provides 
hat  the  supreme  and  the  superior  courts  shall  consist  of  three  active*  members  each, 
»nd  shall  be  appointed  according  to  clause  22  of  article  27  of  the  said  constitution, 
o  that  the  president  of  the  State  may  elect  the  active  members  from  th(?  list  of  nine, 
hoeen  for  the  purpose,  such  members  on  the  said  list  as  have  not  been  so  elected 
emaining  as  sul)stitutes  in  their  numerical  ordttr.  It  is  clearly  stated  in  the  said 
jrovisions  that  when  disabiliti(*8,  permanent  or  temporary,  of  any  or  all  of  the  mem- 
bers of  the  said  court,  the  president  of  the  State  can  only  eh^t  those  who  are  to  fill 
he  vacancy  from  the  list  of  those  who  remained  as  substitutes  at  the  time  of  the  first 
onstitutional  election. 

In  addition  to  my  b<4ief  that  the  judges  who  had  cliarge  of  the  case  could  not  be 
upereeded,  especially  when  the  decision  was  near  at  hand,  without  a  compliance 
rith  the  forms  of  law  required  in  the  premises,  the  choice  for  the*  new  judges  could 
nly  fall  upon  those  inscribed  on  the  list  of  substitutes,  for  the  executive  of  the  State 
s  without  authority  to  appoint,  at  his  discretion,  members  of  the  judiciary  after  the 
itter  has  been  organized  m  conformity  with  the  law  unless  he  follows  the  pn)cedure 
lapped  out  by  the  same  law  for  the  purpose.  This  much  for  an  examination  of  the 
ueetion  under  this  constitutional  ri^ime  now  in  force.  If  it  be  now  observed  that 
re  are  undergoing  a  provisional  period  of  transition,  it  must  l>e  borne  in  mind  that 
rhile  the  provisional  president  is  authorized  to  organize  the  public  powers  of  the 
Itate,  provisionally ,  under  the  decree  of  the  constituent  assembly,  dated  June  14  last, 
hat  official,  in  his  decree  of  the  24th  of  the  same  month,  declares,  at  its  article  2,  that 
ri  regard  to  such  a  provisional  organization  of  the  public  powers  all  the  laws  that 
btained  in  the  state  on  the  Ist  of  May,  1899,  remain  in  force,  in  so  far  as  they  are 
tot  in  opposition  to  the  constitutions  of  the  nation  and  of  the  State;  and  among  those 
»W8  we  nnd  the  organic  law  of  tribunals  sanctioned  by  the  constituent  asst^mbly  of 
he  Stat<» of  Sucre  on  Febniar\'  16,  1809.  That  law  provides  that  the  justices  of  the 
uperior  court  and  their  substitutes  shall  be  appoint<Ki  in  the  manner  set  forth  in  the 
onstitution  (art.  16);  that  the  president,  re|)orter,  and  counselor  will  remain  in 
oflseflsion  of  their  offices  for  one  year  and  can  b<»  reelected  (art.  19);  that  in  cases  of 
permanent  or  temporarv  vacancies  among  the  justices  of  the  supreme  and  superior 
ourts  by  reason  of  d(>atli  or  removal  th(?  h^gislature  or  the  president  of  the  Stat<»  shall 
11  such  vacancies  by  appointing,  for  such  time  as  may  remain  to  complete*  the  term, 
he  subetitutf*  or  suostitutes,  as  the  case  may  be,  from  the  list  of  such  su))stitute8 
ut.  35),  and,  article  27  provides  that  the  sufistitutes  shall  be  ordered  by  him  to  serve; 
Iso  in  cases  of  suspension,  even  though  such  suspension  may  be  applied  as  a  penalty. 


362  WBONGS  DONE  AMEBICAK  CITIZENS  BY  VENEZUELA. 

There  results  from  the  foregoing  that  the  appointment  of  the  new  officerB  of  the  supe- 
rior court  could  not  be  made  lawfully,  and  granting  that  there  may  have  been  good 
cause  for  the  dismissal  of  the  incumbents,  tne  forms  of  law  in  the  case  should  fiaye 
been  complied  with  and  the  substitution  been  made  in  accordance  with  the  consti- 
tution ana  the  laws  declared  to  be  in  force  in  the  State. 

If  it  be  argued  that  there  is  some  decree  or  other  by  which  the  employees  are  declared 
to  be  ''on  commission,"  such  a  decree  could  in  no  wise  haye  referred  to  members  of 
the  judiciary.  For  it  could  affect  none  but  employees  controlled  by  the  ExecutiviB 
power,  and  those  of  the  judicial  power  are  appointed  in  conformity  with  the  consti- 
tution, on  which  they  depend,  and  therefore  can  not  be  removed  at  will  by  the 
Executive.  In  view  of  the  magnitude  of  the  interests  for  which  the  company  I  rep- 
resent is  suing  and  of  its  desire  to  exhaust  all  lawful  means  in  the  defense  of  its  rights, 
it  has  directed  me  to  lay  the  foregoing  representation  before  you,  to  point  out  the 
irregularities  herein  adverted  to  and  to  declare  that  if  it  accepts  the  jurisdiction  of 
the  new  court  it  will  be  out  of  respect  for  the  decision  of  the  power  and  under  protest 
against  such  proceedings  and  with  reservation  of  the  rights  that  it  may  have  to  exercise 
in  the  form  and  through  the  channel  best  adapted  to  its  interests. 

I  pray  that  you  may  be  pleased  to  consiaer  this  representation  as  having  been 
made  and  to  cause  a  certified  copy  thereof  to  be  delivered  to  me.  Cumana,  Sep- 
tember 26,  1901.  Manuel  Ant,  Ponce.  United  States  of  Venezuela.  State  oL  Sucre, 
Office  of  the  Secretary-General,  Oumand,  September  26, 1900.  91  and  43.  Delivered 
this  day  at  10  a.  m.    Juan  I.  Aranguren. 

A  copy  certified  correct. 

The  Secretary-General.  Juan  I.  Aranouyen. 

United  States  of  Venezuela,  State  of  Sucre,  Office  of  the  Secretary-General  of  the 
Provisional  Presidency  of  the  State  CumanA,  September  27,  1901,  91  and  43. 

L.  P.  A.,  No.  913.] 

Citizen  Dr.  Manuel  Antonio  Ponce ^  present: 

The  following  resolution  is  a  reply  to  the  document  presented  by  you  to  this  office 
under  date  of  yesterday : 

United  States  of  Venezuela,  State  of  Sucre,  provisional  presidency  of  the  State, 
Guman&:  September  27,  1901,  91  and  43:  Resolved,  After  examination  of  the  foregoing 
written  protest  made  before  this  Government  by  the  Citizen  Dr.  Manuel  Antonio 
Ponce,  attorney  of  the  New  York  and  Bermudez  Company,  with  respect  to  the  decree 
of  the  24th  instant,  by  which  members  were  appointed  on  the  superior  court  of  the 
State,  it  is  remarked  that  the  reasons  on  which  tne  said  protest  rest  are  inadmissible, 
for  the  executive  of  the  State  has  full  knowledge  of  his  powers  and,  in  the  case  in  point, 
proceeded  in  conformity  with  the  provisions  of  section  2  of  article  3  of  the  aecree 
passed  by  the  constituent  assembly  on  the  14th  June  last,  and  ordered  to  go  into  opera- 
tion on  the  14th  of  the  same  month.  The  laws  in  force  in  the  State,  which  are  the 
same  as  obtained  on  May  1,  1899,  can  not  have  the  same  rigorous  application  as  they 
had  then,  for  the  very  reason  that  during  that  constitutional  period  tne  public  powers 
acted  independently  of  one  another  by  virtue  of  the  laws  under  which  they  were 
organized,  while  at  present  all  the  said  powers  are  creatures  of  the  executive,  on  which 
they  shall  depend  directly  until  the  legislative  assembly  meets.  As  regards  the  right 
of  this  Government  to  appoint  the  members  of  the  superior  court,  a  mere  perusal  of  the 
above-cited  section  2  proves  that  that  is  the  very  ^ound  upon  which  tne  executive 
based  the  decree  issued  on  the  16th  instant  by  which  he  declared  all  the  public  ap- 
pointments in  the  State  to  be  "on  commission,"  there  being  no  rule  of  law  in  oppo- 
sition thereto. 

So  true  is  this  that  the  same  citizen,  Doctor  Ponce,  declares  in  his  document  "that  if 
it  accepts  the  jurisdiction  of  the  new  court,  it  will  be  out  of  respect  for  the  decisions 
of  the  power,'  thereby  tactily  recognizing  the  right  of  the  Executive  to  make  such 
appointments  and  the  legality  of  that  court,  for  no  sound  judicial  and  constitutional 
doctrine  can  conceive  submission  to  the  jurisdiction  of  public  officials  whose  deci- 
sions carry  nullity  in  themselves  on  account  of  faulty  and  illegal  origin.  And  whereas 
the  said  citizen.  Doctor  Ponce,  alleged  in  addition  that  the  superseding  of  members 
of  the  court  should  be  effected  according  to  the  letter  of  articles  16,  19,  35,  and  37  of 
the  organic  law  of  tribunals  in  force,  it  is  l)ecau8e  he  is  not  aware  that  there  are  not  at 
present  '  nionarias  "  (lists  of  nine)  made  up  by  the  legislature  as  required  by  the  latest 
constitution,  and  that  the  appointments  of  active  and  substitute  members  of  the  courts 
can  not  at  present  be  made  in  conformity  with  article  87  of  the  constitution  of  the  ancient 
State  of  Sucre,  after  which  the  other  complementary  laws  were  made.  If,  then,  the 
Government  can  exercise  its  free  choicre  m  the  appointment  of  the  said  principal 
and  substitute  justices,  it  is  an  easy  inference  that  it  can  change  them  whenever  it  sees 
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lit,  provided  its  dcciaions  are  in  accord  with  tlie  esaeutial  points  of  the  law.  Let  the 
requested  certified  copy  be  delivered.  Let  this  be  communicated  and  published. 
E.  Carrasco.     The  secretary-general,  Juan  I.  Aranguren. 

By  order  of  the  general,  second  vice-president  in  charge  of  the  presidency,  I  send 
you  a  copy  of  your  information.     God  and  Federation. 

Juan  I.  Aranquren. 

Branch  office  of  the  registrar  of  the  district  of  Sucre,  Cuman&.    September  28,  1901. 

The  foregoing  documents  were  presented  to  me  by  Citizen  Carlos  Domingurez 
Olivarrfa,  who,  I  attest,  is  known  to  me  and  read  and  subscribed  the  protocols  before 
me  and  Luis  F.  Romera,  who  both  know  him;  they  have  been  entered  under  No.  64 
of  their  series,  protocol  1,  corresponding  to  the  third  quarter  of  the  current  year, 
8tamp8  amounting  to  10  bolivars  having  been  canceled  on  the  duplicate. 

The  r^istrar. 

J.  Manuel  Aun. 


The  Acting  Secretary  of  State  to  Minister  Bowen, 

[Telegnun.] 

Department  of  State, 

Washington  J  October  7,  1901, 

Your  telegram  copied  to  both  parties  to  the  asphalt  controversy 
and  both  remse  to  arbitrate  as  suggested. 

Adie,^j  Acting, 


Minister  Bowen  to  the  Secretary  of  State, 

No.  29.]  Legation  of  the  United  States, 

Cara^xLSy  October  9,  1901, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  No.  18, 
of  September  27  last. 

I  am  decidedly  of  the  opinion  that  I  could  not  possibly  obtain 
any  evidence  that  would  justify  me  in  complaining  to  the  Venezuelan 
Government  that  its  action  in  imprisoning  Doctor  Serra  was  in  con- 
travention of  the  principles  of  lustice.  The  Venezuelan  Govern- 
ment has  suspendea  all  individual  guaranties  under  the  constitution, 
and  makes  such  arrests  as  it  deems  necessary  for  the  preservation  or 
public  peace  and  order.  It  ordered  the  mcarceration  of  Doctor 
oerra  because  it  claimed  to  possess  evidence  that  he  was  complicated 
in  a  political  plot.  I  am  sure  that  it  would  be  useless  to  ask  for  the 
production  of  that  evidence,  and  I  know  that  it  could  not  be  secured 
otherwise. 

The  views  that  you  asked  me  to  communicate  to  Mr.  Rake  I  pre- 
sented to  him  shortly  after  my  arrival  here.  I  told  him  frankly  that 
I  could  not  give  him  any  ofticial  advice  without  your  consent,  but 
that  I  should  always  be  glad  to  give  him  or  any  other  American 
private  advice  when  desired.  He  clearly  understood  me,  and  in 
every  instance  has  referred  what  I  have  said  to  his  directors  in 
New  York  in  order  that  they  might  confer  with  you  before  taking 
action. 

I  have,  etc.,  Herbert  W.  Bowen. 
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Minister  Bowen  to  the  Secretary  ofStaie. 

No.  30.]  Legation  of  the  United  States, 

Caracas f  October  18, 1901. 

Sm:  I  have  the  honor  to  inclose  herein  a  copy  of  a  document  filed 
in  this  legatioq  by  Mr.  Rake,  the  representative  here  of  tJhe  New  York 
and  Bermudez  Aisphalt  Company.  As  I  have  akeadj  stated  to  you, 
the  Venezuelan  Government  has  suspended  all  individual  guarantees 
under  the  constitution,  and  I  infer  that  the  couriers  between  Carupano 
and  Guanoco  are  considered  by  this  Government  to  be  persons  who 
should  be  watched  carefully;  and  I  hardly  think  that  our  interference 
at  this  juncture  would  be  productive  of  much  good.  It  would  seem 
as  if  the  best  course  to  pursue  would  be  to  let  the  case  proceed  until  a 
final  judgment  is  rendered.  All  the  proceedings  can  then  be  properly 
examinea.  The  result  of  our  constantly  claiming  that  the  procedure 
here  is  defective  or  irregular  would  be  that  the  courts  ana  Govern- 
ment would  complain  that  our  interference  was  unwarranted,  and 
derogatory  to  their  independence.  I  judge  from  what  the  minister 
for  foreign  affairs  told  me  privately  last  night  that  the  Venezuelan 
Government  will  ultimately  claim  that  if  there  has  been  any  illegality 
of  procedure  it  was  due  to  the  fact  that  various  judges  were  bribed, 
and  had  to  be  replaced  by  others.  Consequently,  I  am  of  the  opinion 
that  we  should  not  attach  too  much  importance  to  the  pecuhar 
methods  of  procedure  here,  hut  should  deciae  to  judge  the  case  on  its 
merits. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure.] 

Managing  Director  of  the  New  York  and  Bennudez  Company  to  Mr.  Bowen. 

Caracas,  Venezuela,  October  11,  1901. 

Referring  to  our  communication  to  you  of  the  2d  instant,  and  as  clearljr  foreshad- 
owed therein,  the  superior  court  in  Cumana,  State  of  Sucre,  against  the  violent  and 
iUegal  methods  of  the  appointment  of  which  we  have  protc^sted  and  continue  to  pro- 
test, convened  on  the  3d  instant  for  the  hearing  of  the  cause  for  which  it  was  appointed, 
and  with  remarkable  haste  reached  sentence  on  the  8th  instant  in  favor  of  tne  claim- 
ants of  tlie  pretended  mine  ''La  Felicidad,"  by  the  terms  of  which  the  action  is 
remanded  to  tlie  court  of  first  instance  in  Carupano.  The  effect  of  this  decision  is 
to  continue  the  'articulation"  as  opened  in  the  court  of  first  instance  in  Carupano 
on  the  24th  of  June  last,  and  in  accordance  with  the  clearly  defined  plan  to  give  our 
adver8ari(»8  poHsession  oi  what  is  actually  our  property,  acquired  under  the  Hamilton 
concession,  by  land  and  mining  titles,  and  by  prescription  rights.  On  the  same  day, 
October  8,  our  attorney.  Dr.  ^lanuel  A.  Ponce,  renewed  his  protest  and  gave  formal 
notice  of  appeal  to  thesupreme  court  of  the  State  of  Sucre,  in  Cumana.  This  appeal 
was  favorably  received  on  October  9,  and  the  decision  of  the  superior  court  is  now 
under  review  in  the  supreme  court  of  the  State  of  Sucre,  in  Cumana.  Ortified 
copies  o*  these  procc^edings  are  now  in  the  hands  of  our  Mr.  Rafferty.  ^ 

Meanwhile,  on  October  4,  the  composition  of  the  supreme  court  in  Cumana  had 
been  changed  by  the  arbitrar>'  order  ol  the  provisional  president  of  the  State  of  Sucre, 
Pedro  M.  Brito  (lonzales,  in  utter  defiance  of  the  provisions  of  the  Fe»deral  and  State 
constitutions,  the  code  of  civil  procedure,  and  the  organic  law  of  tribunals,  by  the 
dismissal  of  the  regular  members  of  the  court  and  the  substitution  of  persons  selected 
to  subserve  the  omcial  will,  whose  names  are  not  to  be  found  on  the  official  list  of 
"suplentes"  (^substitute  judges).  Our  attornevs  have  been  instructed  to  make  for- 
mal protest  again.«t  this  furtner  perversion  of  legal  procedure  when  the  proper  time 
arrives. 

We  are  subjected  to  constant  annoyance  in  the  pursuit  of  our  business  operations 
in  the  east,  officials  of  the  Government,  doubtless  acting  under  instructions  from 
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their  superiors,  openly  charging  this  company  with  aiding  revohitionary  plotters 
against  the  Venezuelan  Government,  a  charge  which  we  emphatically  and  moBt 
positively  deny,  and  our  Mr.  Rafferty  reports  that  our  couriers  between  Ganipano 
and  Guanoco  have  repeatedly  been  held  up  and  our  letters  opened  and  read,  not- 
withstanding tibe  fact  that  these  employees  were  properly  provided  with  pKassports. 

We  feel  that  the  Government  of  the  United  States,  on  whose  protection  we  are 
compelled  to  rely,  can  not  look  with  indifference  upon  these  frequent  infringementB 
of  law  and  conmion  justice,  when  the  interests  of  any  of  its  citizens  are  at  stake. 
Yours,  very  respectfully, 

J.  L.  Rake. 


The  Secretary  of  State  to  Minister  Bowen. 

No.  27 J  Department  of  State, 

Washington  J  November  1,  1901, 

Sib:  I  have  to  acknowledge  the  receipt  of  your  No.  30,  of  the  18th 
ultimo,  inclosing  a  letter  from  Mr.  Rake,  mana^ng  director  of  the  New 
York  and  Bermudez  Company,  complaining  of  the  action  of  the  Vene- 
zuelan (jovemment  in  chan^ng  the  judges  of  the  various  courts  in 
which  their  Utigation  is  pending,  and  also  of  the  detention  of  the  com- 
pany's couriers  (although  furmshed  with  regular  passports)  and  the 
examination  of  the  correspondence  carried  by  them. 

You  add  that  you  are  not  in  favor  of  protesting  at  this  juncture, 
but  think  the  case  should  be  allowed  to  proceed  to  its  conclusion  ana 
then  be  reviewed  in  its  entirety. 

Your  views  are  approved. 

I  am,  etc.,  John  Hay. 

Minister  Bowen  to  the  Secretary  of  State. 

No.  45.]  Legation  of  the  United  States, 

Caracas,  November  17,  1901, 

Sir:  I  have  the  honor  to  inclose  herein  a  copy  of  the  letter  I  sent, 
in  conformity  with  your  instructions,  to  the  Venezuelan  Government 
in  regard  to  the  arrest  of  Dr.  Bruzual  Serra^  a  translation  of  its 
answer,  and  a  copy  of  my  letter  acknowledging  the  receipt  of  its 
answer. 

The  correspondence  to  which  reference  is  made  is  that  which  is  in 
the  possession  of  the  Department. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure  No.l.j 
Minister  Bowen  to  the  Minister  for  Foreign  Ajffairs. 

Legation  of  thb  United  STATsa, 

Caracas,  November  11,  1901. 

Mr.  Kinister:  My  Government  has  instructed  me  to  inform  you  that  it  has  learned 
with  deep  regret  that  the  New  York  and  Bermudez  Company  has  practically  been 
deprived  of  the  services  of  Dr.  Bruzual  Serra  by  reason  of  his  imprisonment,  and  of  the 
oraer  issued  by  your  Government  preventing  the  representative  of  the  New  York  and 
Bermudez  Company  from  consulting  freely  and  conndentially  with  him.  As  you  are 
well  aware,  the  suit  to  which  this  company  is  a  party  is  one  of  ^reat  importance  and 
perplexity.  Doctor  Serra  was  selected  because  of  his  eminent  ability  as  a  counsel  and 
as  an  advocate,  and  he  made  a  long  and  thorough  studjr  of  the  case.  Just  as  it  came  on 
for  trial,  he  was  seized  and  imprisoned  for  alle^ied  political  reasons.    He,  however,    ~ 
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sured  the  representative  of  the  company  that  he  was  in  nowise  connected  with, 
interested  in,  any  movement  against  the  Government,  and,  owing  to  the  very  bad 
state  of  his  health,  it  is  more  than  reasonable  to  infer  that  he  spoke  the  truth.    At  aU 
events,  unless  the  very  clearest  proof  of  his  culpability  was  in  the  hands  of  your  Gov- 
ernment, it  would  seem  as  if  he  snould  have  been  allowed  to  continue  to  dischaige  his 
very  important  duties  to  the  company^  if  for  no  other  reason  than  that  the  very  friendly 
relations  that  exist  between  the  Umted  States  and  Venezuela  shoidd  be  sealously 
maintained,  and  that  no  cause  of  complaint  should  be  given  by  one  Govenunent  to  the 
other.    But,  regrettable  as  his  imprisonment  seems  to  us,  even  more  inexplicable  and 
unusual  was  the  refusal  of  your  Government  to  permit  the  representative  of  the  com- 
pany to  consult  with  him  privately  in  regard  to  matters  relating  to  the  litigation.    Th» 
right  of  direct  and  confidential  communication  between  client  and  counsel  is  one  that, 
is  recognized  by  all  civilized  states,  and  should  never  be  denied,  or  the  reason  for  so 
doing  Siould  be  extraordinarily  clear  and  adequate.    As  no  official  explanation  of  th^ 
course  of  your  Government  in  this  matter  has  been  made  to  this  legation,  I  have  tho 
honor  to  respectfuUv  request  your  excellency  to  state  as  comprehensively  as  possible 
the  grounds  upon  which  your  Government  has  based  its  action. 
I  gladly  avail  myself,  etc., 

Herbert  W.  Bowbn. 


[Inclosure  No.  2.] 

The  Minister  for  Foreign  Affairs  to  Minister  Bowen. 

[Translation.] 

Minister  of  Foreiqn  Affairs  of  the 

United  States  of  Venezuela, 

Caracas  J  November  16,  1901, 

Mr.  Minister:  Careful  consideration  has  just  been  given  by  the  Grovemment  to 
your  excellency's  note  of  the  11th  in  regard  to  the  arrest  of  Dr.  Bruzual  Sena  for 
reasons  of  public  order.  So  much  the  more  thorough  has  been  the  investigation  made 
in  accordance  with  >[our  request,  because,  from  the  beginning,  the  President  has 
taken  into  consideration  those  friendly  sentiments  which  your  excellency  expresses 
and  which  are  the  same  that  animate  the  Government  of  this  Republic;  but  at  the 
same  time  due  regard  had  to  be  paid  to  the  internal  laws  of  the  country,  in  the  carry- 
ing out  of  which  no  explanation  is  required  for  acts  arising  from  the  imperative  duty 
of  taking  every  precaution  for  the  preservation  of  the  peace. 

The  action  of  your  excellency  is  based  upon  the  mere  fact  that  the  prisoner  was 
acting  for  the  New  York  and  Bermudez  Company.  But  if  your  excellency,  with 
that  fine  sense  of  justice  to  which  vou  subordinate  all  you  conclusions,  will  overlook 
for  a  moment  the  connection  and  relationship  which  by  a  simple  accident  exists 
between  the  company  and  its  lawyer,  and  will  consider  him,  as  tne  Government  has 
been  obliged  to  consider  him,  as  a  person  subject  like  any  other  to  the  jurisdiction 
of  the  country,  the  President  is  sure  that  your  excellency  would  not  have  seen  in  the 
proceeding  against  Dr.  Bruzual  Serra  anything  except  the  justifiable  and  natural  use 
of  powers  conferred  by  the  law  on  him  who  has  to  guard  the  public  safety  in  conformity 
with  his  official  responsibilities. 

Proof  having  been  furnished  the  Government  by  the  ministry  of  internal  affairs  of 
the  complicity  of  Dr.  Bruzual  Serra  in  projects  contravening  public  order,  and  that, 
too,  at  a  time,  as  your  excellency  knows,  when  the  Government  had  to  suspend  certain 
constitutional  guarantees,  the  act  of  arrest  could  not  be  regarded  in  any  lignt  as  strange 
in  character,  inasmuch  as  neither  here  nor  in  other  cultured  States  is  there  any  irregu- 
larity in  taking  means  to  prevent  public  disturbances  and  to  ward  off  dangers  from  Uie 
National  Admmistration.  This  alone  would  suffice  as  a  justification  of  the  course  of 
the  Government  in  not  judging  it  necessary  to  present  beforehand  to  the  company  the 
slightest  explanation  regarding  the  arrest,  because  otherwise,  as  your  excellency  will 
re^ily  understand,  in  every  case  the  duty  or  necessity  would  arise  before  depriving 
a  person  of  his  liberty,  for  reasons  of  public  order,  of  inquiring  into  the  kind  of  private 
interests  that  might  be  affected  by  the  act,  whereby  reasons  of  public  safety  would  be 
subordinated  to  the  demands  of  private  interests. 

I  inclose  for  your  excellency,  to  be  returned,  the  correspondence  between  the 
minister  of  internal  affairs  and  the  director  of  the  New  York  and  Bermudez  Company 
after  the  arrest  of  Dr.  Bruzual  Serra. 

The  willingness  of  the  Government  in  consenting  that  the  arrested  party  could 
communicate  with  the  representative  of  the  company  in  the  presence  of  an  official 
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interpreter  will  convince  your  excellency  that  everything  was  done  to  reconcile  the 
necessities  of  the  company  with  the  general  reason  for  the  arrest;  even  now  this  can 
not  be  done,  for,  in  view  of  recent  occurrences,  the  Government  has  considered  it  to 
be  absolutely  necessary  to  treat  Dr.  Bruzual  Serra  exactly  the  same  as  other  persons 
lately*  arrested  for  reasons  of  public  order. 

With  the  greatest  respect  I  submit  to  your  excellency  the  foregoing  considerations, 
feeling  sure  that  you  will  see  from  them  the  great  interest  taken  by  the  Government  of 
the  Republic  to  preserve  its  friendly  relations  with  the  legation  so  worthily  represented 
by  your  excellency. 

Accept,  etc.,  J.  R.  Pachano. 


[Indosure  No.  3.] 
Minister  Bowen  to  the  Afinister/or  Foreign  Affairs, 

Legation  of  the  UNrrEo  States, 

Caracas,  November  77,  1901, 

Mr.  Minister:  I  have  the  honor. to  acknowledge  the  receipt  of  your  courteous  com- 
munication of  the  16th  instant  in  regard  to  the  arrest  of  Dr.  Bruzual  Serra,  and  to 
inform  you  that  I  shall  forward  a  copy  of  it  to  Washington,  where,  I  am  sure,  the  argu- 
ments you  advance  will  receive  due  consideration. 

I  return  to  your  excellency  the  correspondence  that  passed  between  the  minister  of 
internal  affairs  and  the  managing  director  of  the  New  York  and  Bermudez  Company, 
and  I  thank  you  for  your  kindness  in  permitting  hie  to  peruse  it. 
Accept,  etc., 

Herbert  W.  Bowen. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  48.]  Legation  of  the  United  States, 

Caracas,  November  SO,  1901. 

Sir:  I  have  the  honor  to  lierewith  forward  a  copy  of  a  protest  filed 
in  this  legation  as  to  a  further  refusal  of  the  Venezuelan  authorities 
to  permit  the  representatives  of  the  New  Yoric  and  Bermudez  Asphalt 
Company  to  have  reasonable  intercourse  with  the  attorneys  of  said 
company.       * 

I  am,  etc.,  Herbert  W.  Bowen. 


Managing  director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen, 

Caracas,  November  tl,  1901, 

We  b^  to  hand  to  you  herewith  copies  of  correspondence  which  we  have  recently  had 
with  the  minister  of  interior  relations  of  the  Venezuelan  Government  on  the  suDJect 
of  a  further  refusal  to  permit  our  representatives  to  have  reasonable  conmiunication 
with  the  attorneys  of  tnis  company. 

We  might  be  inclined  to  attribute  the  attitude  of  the  officials  at  Cumana  solely  to 
overzealousness  in  the  performance  of  duty  were  it  not  for  the  fact  that  our  legal  rep- 
resentatives were  treated  in  a  similarly  discourteous  manner  at  the  same  port  a  short 
time  before. 

On  October  23  last  Dr.  Manuel  A.  Ponce,  one  of  the  attorneys  of  this  company, 
sailed  on  the  Holland  liner  from  La  Guayra  for  Carupano,  intending  to  confer  with 
another  of  our  attorneys,  Dr.  Celestino  Farrera,  at  Cumana,  and  to  deliver  to  the 
latter  the  necessary  instructions  for  formulating  and  presenting  the  appeal  to  the 
supreme  court  of  the  State  of  Sucre  in  the  interdictory  suit  brought  by  Messrs.  Warner 
A  Quinlan.  On  the  arrival  of  the  vessel  at  Cuinana,  Doctor  Ponce  was  not  permitted 
by  the  local  authorities  to  go  ashore,  nor  was  Doctor  Farrera  allowed  to  board  the  ves- 
sel. On  the  other  Ytsmd,  Doctor  Mendible,  the  local  attorney  of  Messrs.  Warner  & 
Quinlan  at  Cumana,  was  permitted  to  board  the  vessel  for  the  purpose  of  consulting 
with  Mr.  Patrick  Sullivan  and  Dr.  Felix  Montes,  representatives  of  Messrs.  Warner  A 
Quinlan. 
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That  the  recuiretire  of  these  annoyuicee  is  not  attributftble  to  accident  msybe  cir- 
cumBtantially  explained  by  recalliiix  the  fact  that  the  officials  of  this  pcrticiuar  part 
aie  directly  under  the  orders  of  Dr.  Pedro  U.  Brito  Gonzalez,  to  whcHu  extended  ref- 
erence wBS  tnade  in  our  com rauni ration  to  you  of  October  2  last. 

Yours,  etc.,  J.  L.  Rakk. 


>  the  minuter  of  Ikt  inltrior  ^ 

I.  Jamee  Lewie  Rake,  maniuing  direelor  of  the  New  York  and  Bermudez  Company 
in  this  city,  niwl  r(«pectfidly  oeg  to  Bubmit  ia  you: 

The  companv  which  I  represent  haa  in  its  service  a  small  Btcaniboat  called  ViiMig, 
of  which  it  uiaKce  use  for  the  affairs  neceeeary  to  its  mining  exploitations  in  the  State 
of  Sucn'.  and  to  the  maintenance  of  its  rights  in  the  suits  which  have  be«n  hrou^t 
against  it  in  the  courts  of  Venezuela. 

I  am  inCnrmed  that  through  the  medium  of  hie  employees  in  Cumana  the  preeideDt 
of  the  State  of  Sucre,  Dr,  P.  M,  Brito  Gonzalez,  prevented  any  communication  taking 
place  between  the  Viting,  at  anchor  in  the  harbor,  and  the  city  of  CumaUB  between 
the  10th  and  I2ih  of  this  month,  in  such  wise  that  it  was  impossible  for  the  employees 
of  the  company  who  were  on  Ixiard  to  communicate  with  the  company's  lawyer  on 
shore;  and  naid  employees  have  informed  this  office  that  telegrams  should  not  be 
addressed  to  tliem  in  Cumana  or  ('arupano,  owing  to  the  foreknowledge  that  permis- 
sion may  be  refused  by  the  authorities  to  have  them  brought  on  board  the  ViUng. 

Inasmuch  as  these  facti<.conBtiluto  a  serious  injury,  involving  vast  interests,  which 
at  any  nioment  may  become  irreparalile,  inview  of  the  affairs  and  defenses  which  are 
under  tho  management  of  this  company,  I  addreic  myself  to  the  National  Executive, 
through  your  worthy  office,  in  order  that  it  may  become  awareof  that  which  has  hap- 
pened, and  to  request  it,  as  I  do  respectfully  request,  that  it  will  order  that  the  neces- 
sary steps  bo  Uken  to  avoid  such  inconvenience  to  the  company  which  I  represent, 
which  is  Hoiely  ileairous  of  furthering  its  industry  as  heretofore  and  of  maintaining  its 
legitimate  rightH  Iwfore  the  courte  and  within  the  limits  of  the  law. 

1  request  that  a  certified  copy  of  this  petition  and  of  the  resolution  which  may  be 
passed  in  regard  thereto  l>e  grantJ^I  to  me.     It  is  justice  I  seek  in  Tararas. 

November  13,  1901. 

J.  L.  Rake. 

Miniiter  nf  interior  affairt  of  Vrntiuela  to  the  direelor  of  the  Netv   York  ajul  Benrnubx 
CoTtipany. 

Caracab,  November  16,  1901. 
The  representation  made  by  you  on  the  13th  instant  having  been  considered  by  this 
office,  answer  is  made  thereto  by  the  following  copy  of  »  telegram  which  has  been 
addressed  to  it  by  the  administrator  of  the  maritime  customs  of  Puerto  Sucre: 

Cumana,  Knremher  It,  1901. — 6  p.  m. 

HiNISTEB  OF  THR    In'TKRIORL 

In  the  fulfillment  of  my  duty  I  have  the  honor  of  sending  you  copy  of  a  comnmnica- 
tion  which  1  have  just  addressed  to  the  consul  of  the  United  States  of  Nccth  Americft 
in  this  State,  in  regard  to  the  incident  wliich  occurred  in  connection  with  the  steamer 
Vitin<i  of  the  New  York  and  Bermudez  Company. 

No.  835,]  Puerto  Sucre,  November  11,  1301. 

Citisen  Joes  G.  Numbz  Romero, 

Connd  of  the  United  Slatet  of  North  America,  Cumana: 
The  North  American  steamer  Vik'mn  of  the  New  York  and  Bermudez  Company, 
reached  this  port  at  6  a.  m.,  coming  from  Carupano,  where  it  is  well  known  that  there 
have  recently  appeared  cases  of  smallpox.  TTiis  is  an  alarming  piece  of  news  which 
naturally  caused  the  first  authority  of  the  State  of  Sucre,  Dr.  Pedro  M.  Gonealez,  to 
take  just  precautionary  measures  to  protect  the  public  health,  among  o^ers  that  of 
forbidding  the  entrance  of  vessels  coming  from  said  port,  or  else  submitting  them  to 
a  temporary  quarantine  in  Puerto  Esctmdido  in  accindance  with  the  sanitary  regula- 
tions prescribed  by  the  lioard  of  health.     In  consequence  of  this,  in  my  capacity  of 
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dante  Louis  Guzman  Villanueva  that  it  should  submit  to  the  legal  enactments  already 
mentioned,  and  I  gave  authority  to  this  employee  to  fulfill  my  instructions  by  pro- 
ceeding in  the  custom-house  boat,  to  be  kept  at  a  convenient  distance. 

I  regret  to  have  to  inform  you  that  it  was  due  to  repeated  requests  addressed  to  J. 
Dalton  that  he  withdrew  to  the  quarantine  station  indicated,  but  he  returned  to  the 
harbor  at  12  o'clock  with  the  intention  of  anchoring  and  taking  on  board  Dr.  Celcstino 
Farrera,  attorney  of  the  company.  This  is  a  serious  disregard  of  definite  orders  cour- 
teously given,  which  would  have  been  carried  into  effect  with  disgrace  and  ridicule 
of  the  authority  which  I  exercise  in  this  port,  above  all,  with  an  unpardonable  lack 
of  respect  for  tne  glorious  flag  of  the  fatherland  which  was  at  that  moment  hoisted 
above  the  custom-house,  and  for  the  meritorious  name  of  the  present  Chief  of  the  Na- 
tion, if  the  decided  and  energetic  action  which  I  took  in  the  fulfillment  of  my  duty 
had  not  been  interposed  in  these  circumstances.  The  steamer  finall)^  left  the  port, 
ita  destination  being  unknown,  but  without  having  carried  any  intention  into  effect. 
The  obedience  to  the  laws  of  the  land  and  the  respectful  consideration  of  the  Govern- 
ment of  Venezuela  which  have  suffered  by  this  mcident  are  weighty  reasons  which 
make  me  appeal  to  you,  that  you  will  call  these  events  to  the  attention  of  your  superior. 
I  repeat  the  expression  of  the  high  and  distinguished  esteem  in  which  I  have  always 
hela  the  representative  of  that  great  nation  in  this  important  State  of  the  Venezuela 
Union.    God  and  the  Federation,  J.  Garcia  Reveron. 

Qod  and  the  Federation, 

Garcia  Reveron. 

^Delayed  owing  to  interruption.) 

Uod  and  the  Federation, 

J.  A.  Vblutini. 

Director  of  the  New  York  and  Bermiidez  Company  to  Minister  Velutini, 

[Translation  .J 

Caracas,  November  tO,  1901, 

Dear  Sir:  Acknowledging  the  receipt  of  your  communication  of  the  16th  instant, 
numbered  1706.  I  beg  to  apoend  translation  of  a  report  made  to  this  office  by  our 
manager,  ISa}.  Malcolm  A.  Rafierty.  and  General  Agent  E.  M.  Cravatli,  jr. ,  of  the  details  of 
the  recent  incident  at  Cumana,  which  formed  the  subject  of  my  representation  to  you 
under  date  of  the  13th  instant: 

Carupano,  Venezuela,  November  It,  1901. 
J.  L.  Rake,  Esq.. 

Managing  Director,  Caracas,  Venezuela. 

Dear  Sir:  We  beg  to  draw  your  attention  to  the  following  facts  in  regard  to  the  last 
trip  of  the  steamship  Viking  to  Cumana,  and  to  request  that  you  put  this  matter  before 
the  proper  authorities  in  order  to  prevent  a  recurrence  of  tms  outrageous  discourtesy 
impoeed  on  the  New  York  and  Bermudez  Company's  American  steamship  Viking, 

In  pursuance  of  the  Ic^timate  business  of  the  New  York  and  Bermudez  Company,  the 
comiMiny's  steamship  Vxking  was  cleared  from  Carupano  for  Cumana  on  Sunday,  the 
lOth  instant.  At  the  time  of  clearing  the  ship  we  were  informed  bv  the  proper  autnori- 
ties  that  the  bill  of  health  with  which  the  authorities  provided  us  would  be  quite 
sufficient  to  insure  free  practique. 

We  were  informed  b^  the  casnier  of  the  custom-house,  who  boarded  the  steamship 
Viking  on  her  arrival  m  Carupano  on  Saturday,  November  9,  that  notwithstanding  tJie 
acknowledged  existence  of  two  isolated  cases  of  smallpox,  the  port  authorities  of 
Cumana  had  o/licially  informed  the  correspondinf  officers  of  Carupano  that  bills  of 
health  issued  by  the  authorities  in  Carupano  would  insure  the  entering  of  vessels  in 
Cumana. 

This  same  statement  was  made  to  us  on  inquiry  by  Doctor  Riquena,  the  interventor 
and  acting  administrator  of  the  custom-house  in  Carupano.  Relying  on  this  information, 
we  anticipated  none  of  the  difficulties  which  we  encountered  as  hereinafter  flhown. 

The  Vthing  reached  Cumana  at  6  a.  m.  on  the  11th  instant,  having  on  board  as  pas- 
senger, in  addition  to  ourselves,  Capt.  A.  B.  Wallower,  also  an  employee  of  the 
comjpany. 

With  unusual  promptness  a  custom-house  official  came  within  lon^  speaking  distance 
of  the  Viking  in  the  custom-house  boat,  flyinff  the  Venezuelan  national  flag.  Imme- 
diately on  Retting  within  speaking  distance  of  the  Viking  he  delivered  the  following 
message:  ''No  hay  puerto  para  ustedes.''  We  then  asked  why  there  was  no  port  for 
us,  and  the  reply  was  very  promptly  made,  ''By  order  of  the  president  of  the  State.'' 
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370  WBONOS  DONE  AUBBIOjUir  CITIZENS  BT  TKMBZUBL4. 

Wo  requostod  this  ofHcial  to  exatiiii)e  our  papera  and  ascertainJtheTcircuiiiatanoM 
UDder  which  we  left  Carupaoo,  and  at  the  mine  time  Bae  for  himaeU  wEethei  m  W<em 
dulv  authorized  to  enter.  In  reply  to  this  requeat  we  were  inBtruct«d  to  eo  to  m 
ancDorage  about  a  mile  nviay  and  anchor  near  a  falucho.  then  at  anchor,  and  miich  we 
afterwaras  ascertained  to  be  the  Pilcomayo,  and  that  on  our  coinpltaiicej,with  these 
a  health  oiUcer  would  \Tait  u 


The  object  of  our  visit  to  Cuioana  being  to  take  the  company'a  legal  reproeentativa, 
Dr.  Oeleatino  Fairera,  from  Cumana  to  C«rupano,  we  requeated  tmA  Doctor  Fureta 
be  permitted  to  come  within  speaking  disumce,  and  tlut  a  mote  reeponaible  port 
authority  than  the  one  with  whom  we  were  then  dealing  should  confer  with  na. 

In  compliance  with  the  instructions  of  the  customs  ofGcer,  we  inunediately  went 
to  the  anchorage  indicated,  the  customs  officer  returning  to  the  abore  with  the  cuatoms- 
house  boat. 

Having  reached  the  place  and  anchored  near  the  falucho  referred  to  above,  we  wue 

Kin  visited  within  hailing  distance  by  the  same  customs  of&cer,  who  informed  ui 
t  we  would  not  be  flowed  to  confer  with  Doctor  Farrera.  tjiiat  we  would  not  be 
accorded  an  examination  by  the  medical  board,  and  that  we  were  ordered  to  go  to 
Eiscondido  Bay,  where  a  Government  officer  connected  with  the  customs  would  attend 
to  us.  We  requested  the  name  of  the  Government  officer  at  Eacondido  Bay.  and  wen 
informed  that  it  was  Ur»orio  Gonzales.  We  still  insisted  on  our  right  to  communi- 
cate with  our  agent,  ana  the  customs  officer  told  us  that  Doctor  Farrera  would  be 
allowed  to  come  in  the  customs -house  boat  toEscondido  Bay  and  apeak  with  tie.  He 
also  stated  that  the  customs  boat  would  follow  us  to  our  new  ancnorage  within  half 

On  arrival  at  Escondido  Bay  we  used  (he  usual  customary  methods  of  attisctiiig 
the  attention  of  the  Government  officers,  and  waited  patiently  for  the  officer  who  we 
had  been  informed  would  visit  us,  but  none  appearing,  wo  lowered  the  ship's  small 
boat,  and  rowing  within  speaking  distance,  we  made  inquiry  and  discovered  that 
there  was  no  Government  ollicer  at  the  place,  and  that  we  hod,  therefore,  been  growly 
misled  by  the  statement  of  the  cuslums  officer  at  Cumana. 

After  waiting  fully  three  hours  we  dficidcd  to  rt'turn  t(i  f'umana  and  endeavor  to 
ascertain  the  mc-aning  of  such  dccciitiun  and  discourtesy.  On  reaching  Cumana  we 
did  not  anchor,  and  when  we  saw  the  cusCoiu-housc  boat  approaching  us  we  awaited 
her  arrival.  The  boat  came  within  hailing  distance,  and  on  this  occasion  it  had  on 
board,  rcpr<senting  tho  Government,  ScDor  Guzman  Villanueva,  Comnmndante  de 
Resguardo,  who  ordered  us  to  leave  the  port  immediately,  and  that  if  we  did  not  do  n 
we  would  have  to  take  the  responsibility  of  our  act  in  staying  there.  This  we  cannd- 
ered  to  be  a  threat,  inasmuch  as,  at  the  same  time,  a  detachment  of  soldiers  was  hiought 
down  to  the  end  of  the  jetty  apparently  prepared  to  make  an  attack  on  our  steamer. 
These  tlireals  were  quite  unnecessary,  as  we  did  not  attempt  nor  had  we  the  intention 
nor  desire  to  do  anythi:^  that  was  not  strictly  in  accord  with  the  laws  of  Venezuela, 
but  we  did  expect  such  privileges  as  would  be  accorded  us  in  any  part  of  the  civilised 

We  again  insisted  on  our  right  to  confer  with  our  agent;  we  had  no  intention  what- 
ever of  violating  any  of  the  reasonable  laws  of  the  port,  nor  would  we  do  so  in  convening 
with  our  agent,  or  in  taking  htm  on  board  under  proper  quanknCine  regulations,  as  we 
would  certainly  not  endanger  the  contamination  of  Iha  port,  even  if  it  was  possible  tor 
such  a  danger  lo  exist. 

We  were  givifn  no  opportunity  to  secure  new  clearance  papers  of  am-  description, 
but  we  were  given  the  option  of  remaining  forty  days  in  the  Escondido  Bay  to  ride  out 
our  quarantine,  as  we  were  informed  by  Mr.  Villanueva,  or  of  returning  to  the  high  seaa 
without  proper  papers,  thereby  endangering  us  to  the  penaltifS  for  which  a  ship  i> 
liable  which  is  not  provided  with  such  papers. 

The  foregoing  states  all  the  communication  we  hati  with  t'timana,  and  on  our  return 
to  Carupano  the  authorities  received  us  and  treated  us  as  though  we  bad  not  been  awmy 
from  the  port. 

This  occurrence  has  been  a  menace  lo  the  intercats  of  the  company  and  a  discourtesy 
to  the  flag  the   Viking  carries,  ns  well  as  an  impediment  to  commerce  which  should 
not  be  expected  in  a  port  of  any  civilized  country. 
Yours,  truly, 

(Signed)  Maia;olm  A.   IUffkbty,  Manager. 

(Signed)  E.  M.  CRW-tiTU,  Jr.,  General  Agmt. 

The  representatives  of  this  company  can  not  and  do  not  expect  the  abrogation 
of  port  regulations  for  their  accommodation,  but  in  view  of  the  clearance  papers  and 
bill  of  health  carried  by  the  steamship  Viking  on  this  occasion,  we  submit  that  the  re- 
quests of  our  representatives  were  quite  within  reason  and  moderation ,  The  refusal  of 
(Hhcials  at  Cumana  to  permit  comimunication  of  any  kind  whatsoever  between  our 
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representatives  and  attorney  was  not  only  extraordinary,  but  of  serious  consequence 
to  this  company  in  the  conduct  of  its  legal  affairs.  Moreover,  it  is  not  the  first  instance 
where  opportunitv  for  communication  and  consultation  between  the  representatives 
and  attorneys  of  this  company  has  been  denied  to  us  at  the  port  of  Cumana. 

Sincerely  trusting  that  the  necessity  for  further  complaint  may  be  avoided,  I 
remain,  dear  sir, 

Yours,  etc.,  J.  L.  Rakb. 

Mr,  Bowen  to  Mr.  Hay. 

No.  54.]  Legation  of  the  United  States, 

Caracas,  December  16,  1901. 

Sir:  In  answer  to  your  No.  33,  of  the  3d  instant,  I  have  the  honor 
to  inform  you  that  Mr.  Rake,  the  representative  here  of  the  New  York 
and  Bermudez  Asphalt  Company,  will  sail  to-morrow  for  New  York 
in  order  to  consult  with  his  company  and  explain  to  it  what  has  taken 
place  here  during  the  last  few  months,  and  1  think  that  he  will  prob- 
ably go  to  Washington,  and  will  explain,  among  other  things,  to  you 
the  attitude  of  the  Venezuelan  Government  toward  Doctor  Serra. 
As  you  do  not  ^ve  me  specific  instructions  to  communicate  to  the 
minister  for  foreign  affairs,  your  dissatisfaction  with  his  answer  to  my 
note  about  Doctor  Serra,  I  am  of  the  opinion  that  I  had  better  not 
address  his  excellency  again  on  the  subject  until  you  have  conferred 
with  Mr.  Rake. 

I  have  learned  from  a  private  source  that  the  Venezuelan  Govern- 
ment has  some  proof  that  Doctor  Serra,  like  nearly  every  other 
prominent  man  in  Venezuela  at  the  present  time,  is  opposed  to  the 
Government  of  General  Castro;  that  General  Castro  considers  him  a 
political  prisoner  unworthy  of  enjoying  the  usual  rights  of  a  citizen; 
and  that,  at  first,  Gencj^al  Castro  regarded  my  note  as  a  very  offensive 
act  of  interference  witii  the  internal  policy  of  Venezuela,  and  would 
have  had  it  answered  very  sharply  if  two  members  of  his  cabinet 
who  are  friendly  to  this  legation  nad  not  urged  him  to  make  a  cour- 
teous answer  to  me.  I  may  further  say  that  General  Castro  is  not 
disposed  to  favor  us  in  any  way,  and  would  be  very  glad  to  avail 
himself  of  any  opportunity  he  may  have  to  make  it  Known  that  we 
are  inclined  to  impose  upon  him  and  that  he  is  strong  enough  to  check 
us.  In  view  of  these  circumstances,  I  feel  that  I  ought  always  to 
obtain  specific  instructions  from  you  before  taking  any  step  that 
might  anord  him  a  chance  to  give  any  further  proof  of  his  ill  will 
toward  us.  He  feels  especially  sore  at  present,  as  the  press  here  has 
announced  that  we  are  not  disposed  to  oppose  any  action  that  Ger- 
many may  take  to  force  Venezuela  to  satisfy  her  claims. 
I  have,  etc., 

Herbert  W.  Bowen. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  December  iS,  1901. 

Report  by  wire  present  status  of  the  asphalt  controversy. 

Hay. 
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Minister  Boiven  to  the  Secretary  of  State. 
[Tglegram.] 

Caracas,  December  S3,  1901. 
A  decision  was  rendered  on  the  18th  by  the  court  of  first  instance 
in  Carupano  in  favor  of  Warner  &  Quinlan.  On  that  day  Bermudez 
appealed  to  superior  court  of  Cumana,  Fending  appeal,  Warner  & 
(^unlan  have  taken  possession  of  asphalt  lake,  as  final  appeal  must 
come  to  Caracas. 

BOWEN, 


Minieter  Bojoen  to  the  Secretary  of  State. 

No.  67.]  Legation  of  the  United  States, 

Caracas,  December  28,  1901. 
Sis:  At  the  request  of  Mr.  J.,L.  Rake,  managing  director  of  the 
New  York  and  Bermudez  Asphalt  Company,  I  have  the  honor  to 
herewith  forward  copies  of  affidavits  in  regard  to  the  Venezuelan  Gov- 
ernment's interference  with  the  employees  of  the  above-mentioned 


Herbert  W.  Bowex. 


[Irxclo.ure.) 

I,  JoM'  Antonio  Romero,  solomnly  and  ainn-preiy  dcrlare  as  folUiwe; 

I  am  an  employre  of  the  New  York  anil  Uermudez  f'ompany  in  the  (^parity  of 
in«Bpnger.  By  iriBtnicllon  of  the  company'a  agent  at  Carupano,  Venezuela,  1  left 
that  place  on  the  29th  of  September,  1901,  carrying  a  dispaten  addreeaed  to  the  com- 
pany b  superintendent  at  Ouanoco,  Venezuela,  and  left  provided  with  a  passport 
eigncil  by  the  jcfe  civil  of  Carupano,  Hipolito  Herrem,  giving  me  safe  conduct  from 
Carupano  to  Guanoco. 

Ireached  the  town  of  El  Pilar  on  the  30th  of  September,  lOOl.and  was  there  arrested 
by  the  ji'fc  civil  of  El  Pilar,  Baldemero  Ortiz,  and  the  dispatch  of  which  1  was  the 
bearer  waa  taken  from  me,  opened,  and  read  bv  the  eaid  jefe  civil  of  El  Pilar. 

I  wOB  locked  up  and  detained  a  prisoner  until  October  2,  1901,  and  was  then  released 
and  handed  the  dispatch  which  nad  been  taken  from  me  and  given  permiaeion  to 
proceed  to  Guanoco. 

I  was  lietained  at  El  Pilar  on  account  of  antogonigm  of  the  Venezuelan  Govemnient 
officials  at  that  place  to  the  New  York  and  Bermudez  Company,  and  for  the  purpooe 
of,  by  detaining  the  company'a  dispatches,  injuring  the  buBinese  of  the  eaid  company. 

The  passport  which  I  carried  was  taken  away  from  me  by  the  jefe  civil  of  Guanquen 
and  can  not  bo  procured. 

I  make  this  declaration  conscientioualy,  believing  the  same  to  be  true  and  according 
to  the  fliututory  declarations  ordinance  1876,  and  I  am  aware  that  if  there  is  anvBtate- 
ment  in  tbia  which  is  false,  in  fact  which  I  know  or  believe  to  be  false  ordo  not  Wieve 
to  be  true,  I  am  liable  to  fine  and  impriaonment. 

Joss  A.  ROUBRO. 


Declared  at  No.  18  Brunswick  square  in  the  town  of  Port  of  Spain,  in  the  island  of 

rrinidod,  thia  8th  day  of  November,  190'    '-" .-^  ■-.■<..  i^. ..-■■<.•-.. .    .         ^.  _ 

being  first  aworn,  by  E.  M.  Cravath,  jr. 


Trinidad,  thia  8th  day  of  November,  1901;  interpreted  in  the  Spaniah  language  after 

.__. .  .     ^   j^,   ,,        .,     . 


I,  Geronimo  Vincentelli,  solemnly  and  sincerely  declare  as  follows; 

On  the  29th  day  of  September  I  dispatched  from  Carupano,  Venezuela,  with  letters 
for  Joseph  Perry,  superintendent  of  the  New  York  and  Bermudez  Company,  resident 
at  Guanoco,  a  measenger  by  name  Joee  Antonio  Romero, 

The  said  menenger  left  for  Carupano  on  the  29tb  of  September,  duly  provided 
with  a  passport  signed  by  lbs  dvil  chief  of  Carupano,  Hipolito  Hemn,  and  wh 
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taken  prisoner  and  confined  in  prison  in  El  Pilar,  a  village  on  the —  to  CuJinoco,  by 
the  civil  cliief .  Baldemero  Ortiz. 

He  was  detained  until  the  morning  of  the  2d,  and  tlie  letter  he  was  carrying  was 
taken  from  him,  the  seal  broken,  and  tlie  letter  read.  I  was  informed  by  telephone 
by  one  Pedro  Rondon  of  the  fact  and  went  immediately  to  the  collector  of  customs  in 
Garupano,  who  is  also  chief  military'  authority  of  the  region.  Gen.  Aristidcs  Fandeo, 
and  also  to  the  above-mentioned  civil  cliief  of  Carupaho,  and  after  much  persuasion 
succeeded  in  getting  an  order  for  Romero's  liberation,  which  was  by  telepnone,  and 
also  forwarded  by  a  military  messenger  to  Pilar. 

He  was  liberated  on  the  morning  of  the  2d  of  October  and  allowed  to  proceed  on 
his  joumev.  I  am  certain  this  illegal  and  unwarranted  violation  of  private  business 
correspondence  and  persecution  is  due  to  the  enmity  and  ill  will  which  is  borne 
against  the  company  almost  unanimously  by  the  residents  in  the  neighborhood. 

I  make  this  declaration  conscientiously,  believing  the  same  to  be  true  and  accord- 
ing to  the  statutory  declarations  ordinance  1879,  and  I  am  aware  that  if  there  is  any 
statement  in  this  which  is  false,  in  fact  which  I  know  or  believe  to  be  false  or  do  not 
believe  to  be  true,  I  am  liable  to  fine  and  imprisonment. 

Jeronimo  Vincentelli. 

Declared  at  No.  18,  Brunswick  square,  in  the  town  of  Port  of  Spain,  in  the  island  of 
Trinidad,  this  8th  dav  of  November,  1901.  Interpreted  in  the  Spanish  language  after 
being  first  sworn  by  E.  M.  Cravath. 

E.  M.  Cravath,  Jr. 


The  Acting  Secretary  of  State  to  Minister  Bowen, 

No.  39.]  Department  of  State, 

^\a8hin{fton,  January  7,  1902, 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  54,  confiden- 
tial, of  the  15th  ultimo,  suggesting  that  no  further  action  be  taken  in 
the  matter  of  the  New  Yofk  and  Berniudez  Asphalt  Company  until 
Mr.  Rake,  managing  director  of  the  com])any,  shall  have  conferred 
^-ith  the  Department. 

In  reply  i  have  to  say  that  the  Department  approves  your  sug- 
gestion. 

I  am,  etc.,  David  J.  Hill, 

Actin{f  Secretary. 

Minister  Bowen  to  the  Secretary  of  State. 

No.  67.]  Legation  of  the  Uxited  States, 

CaracaSj  Fehrunry  9,  1902. 

Sir:  At  the  request  of  Mr.  J.  L.  Rake,  managing  director  of  the 
New  York  and  Bermudez  As|)halt  Company,  1  have  the  honor  to 
herewith  forward  copies  of  correspondence  between  said  director  and 
the  Venezuelan  Government  in  regard  to  the  arrest  and  imprisonment 
of  said  company's  assistant  counsel. 

I  am,  etc.,  Herbert  W.  Bowen. 

[IndcMure  No.  1.] 

Managing  Director  of  the  New  York  and  Bermudez  Company  to  the  Minister  of  Interior 

RelaHoni. 

Nbw  York  and  Bermudbz  Compant, 

Caracas,  Jauuary  f5, 190% 

Mt  DiansQUisnED  General  AND  Friend:  Information  has  juflt  n-atthod  this 
oflSec  announcing  the  imprisonment  of  Dr.  Manuel  Clemente  Urbaneja. 

It  is  not  my  purpoee  (although  this  incident  has  deeply  imprcflBcd  mo.  not  only  on 
account  of  the  esteem  in  whi(*h  we  held  Doctor  Urbaneja,  but  for  the  value  w<.»  plac<* 
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Upon  hia  BuperioT  legal  knowledge)  to  occupy  your  attention  with  diaigreMUe  [«»■ 
t«eta,  which  we  endeavor  to  avoid,  ae  our  Mr.  PoBMry  Nora  has  had  the  honor  to  infonn 
yourself  m  well  as  Geueral  Castro,  Pretiident  of  the  Republic,  hioueU,  but  we  denn 
to  know,  and  it  ie  eeeential  that  we  ohould  know,  in  accordance  with  the  line  of  con- 
duct we  have  purnied  and  the  categorical  inHtructions  which  we  have  given  to  ersry 
person  giving  nis  Bervicee  to  this  company,  whether  Doctor  Urbmeja  has  faOed  to 

Our  aincete  feelings  of  respect  toward  the  established  Oovemment  and  oor  ftbaolote 
abstention  from  everything  referring  to  the  {K>liticB  of  the  country  make  it  inditpeuM- 
ble  that  you  ^ould  nave  the  kindnees  to  give  reply  to  this  request  at  your  earliest 
convenience. 

Thanking  you  in  advance,  I  am.  General, 

YouiB,  etc.,  J.  L.  Rakb,  Managing  Dvreeior. 


[InelMDre  No.  2.J 


MiNisTRT  or  Intebior  Rblationb, 

Canau,  Jannary  17,  190t. 
MtDbakSir  andFribnd:  I  answer  your  esteemed  letter  of  yesterday  by  informing 

Cthat  Dr.  Manuel  Clemente  Urbaneja  has  been  imprisoned  on  account  of  his  having 
1  complicated  in  revolutionary  movements. 
I  avail  myself  of  this  opportunity  U>  renew  to  you  my  good  wiahee. 

J.  A.  Vrlptini. 
The  8ecre.aTy  of  Staie  to  Minister  Bowen. 

[Telognun.] 

Department  op  State, 
Waahington,  April  1, 1902 
Reported  that  Carupano  court  about  to  dispossess  New  York  Ber^ 
tnudez  Company  illegally  aud  notwithstanding  its  appeal  to  the  court 
of  cassation,  if  necessary  take  promjit  and  vigorous  action  to  pre- 
vent such  measures  until  jou  investigate  and  report  for  further 
instructions. 

Hat. 


Miniater  Bowen  to  the  Secretary  of  State. 

[Telegranil 

Confidential.]  Cabacas,  AprU  S,  190^. 

Referring  to  your  cable  instructions,  I  addressed  to  Venezuelan 
Government  vigorous  letter  objecting  to  proceedings  court  Carupano 

t'ving  order  of  possession  of  disputed  asphalt  mine  to  opponents 
ew  York  and  Bermuda  Company.  I  characterized  proceedings 
as  irregular,  illegal,  and  intoleraDle,  for  the  whole  case  was  now  on 
appeal  from  Carupano  and  Cumana  to  court  cassation  here.  Court 
Carupano  had  no  jurisdiction  of  the  case  after  .it  was  taken  away 
on  appeal. 

I  had  personal  interview  yesterday  with  minister  for  foreign  affairs 
and  handed  to  him  (my)  said  letter,  repeated  its  contents,  and  stated 
that  if  lower  court  of  Venezuela  usurps  rights  court  cassation  the 
country  is  in  a  state  of  anarchy.  A  cabmet  meeting  was  held  and  the 
President  refused  to  interfere  with  the  judiciary,  claiming  he  had 
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no'  power.  I  consider  said  proceedings  outrageous,  insulting,  and 
defiant,  and  I  advise,  if  possession  is  actually  obtained  under  said 
illegal  order;bv  the  opponents  of  Bermuda  Company,  that  the  United 
States  proceed  at  once  to  blockade  the  ports  of  Venezuela  and  take 
such  further  action  as  may  be  necessar)^. 

Further  discussion  here  useless.  Bo  wen. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Confidential.]  Caracas,  April  6, 1902 

I  have  had  two  conferences  with  lawyers  of  Warner  &  Quinlan. 
They  claim  the}"  are  absolutely  right  in  trying  to  obtain  possession 
of  asphalt  mine  under  the  Canipano  order,  but  they  have  cabled 
their  client  not  to  try  to  take  possession,  but  to  return  here,  owing 
to  vigorous  action  of  this  legation  and  probably  by  advice  of  the 
Venezuelan  Government. 

BowEN. 


No.  79.]  Legation  of  the  United  States, 

Caracas,  April  7,  190£, 

Sir:  I  have  the  honor  to  report  that  on  the  28th  of  March  last 
Mr.  Kake,  the  representative  here  of  the  New  York  and  Bermudez 
Company,  filed  at  this  legation  a  letter,  a  copy  of  which  is  herein 
inclosed  (No.  1),  informing  me  that  the  representative  of  Warner 
&  Quinlan  had  petitioned  the  court  of  first  instance  at  Carupano 
for  possession  of  the  asphalt  mine  called  '^La  Felicidad.*'  I  had  a 
talk  with  Mr.  Rake  about  the  matter  and  advised  him  to  ascertain 
whether  or  not  the  court  of  cassation,  to  which  the  case  had  been 
carried  on  appeal  from  Carupano  and  Cumana,  had  the  power  to 
revoke  the  order  of  possession  issued  at  Carupano  and  to  stay  all 
proceedings  thereuntler.  Mr.  Rake's  la^\yer  reported  to  me  that 
the  court  of  cassation  has  no  power  to  revoke  an  order  of  a  lower 
court  until  it  is  brought  before  it  in  certified  form.  The  lawyer  then 
stated  that  on  the  29th  of  March  the  court  of  Carupano  had  issued 
to  Mr.  Quinlan  the  said  order  of  possession.  I  thereupon  advised 
Mr.  Rake  and  his  lawyer  to  lay  the  matter  personally  before  Presi- 
dent Castro.  Within  a  few  hours  after  having  given  that  advice  I 
received  your  cablegram  (a  copy  of  which  is  herein  inclosed,  marked 
No.  2),  instructing  me  to  prevent  the  order  of  possession  from  being 
carried  into  effect  until  I  could  investigate  and  report.  In  compli- 
ance with  those  instructions  I  addressed  to  the  minister  for  foreign 
affairs  a  letter  (a  copy  of  which  is  herein  inclosed,  marked  No.  3), 
and  I  delivered  it  to  him  in  person  on  the  morning  of  April  2,  explain- 
ing carefully  and  emphatically  my  objections  to  the  order  of  the 
court  of  Carupano.  At  the  same  time  I  impressed  on  him  the  fact 
that  neither  my  Government  nor  tliis  legation  has  any  interest  what- 
soever in  this  asphalt  controversy,  except  to  see  that  the  most  ample 
and  perfect  justice  is  accorded  to  both  parties,  and  I  cx^ncludcd  oy 
stating  that,  in  my  opinion,  the  Government  of  the  United  States 
would  not  be  satisfied  unless  the  status  quo  is  maintained  in  all 
respects  until  the  court  of  cassation  renders  its  final  decision.     The 
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interview,  owing  to  the  very  friendly  relations  that  exist  between 
the  minister  for  foreign  affairs  and  myself,  was  unusually  frank,  and 
he  promised  to  have  a  cabinet  meeting  called  that  afternoon  to  con- 
sider the  contents  of  my  letter. 

The  following  morning  I  received  from  him  his  answer  (a  copy  of 
which  is  herein  inclosed,  marked  No.  4),  stating^,  as  I  expected,  that 
the  President  refused  to  interfere  with  the  action  of  the  judiciary. 
I  thereuDon  sent  to  you  a  cablegram  (copy  of  which  is  herein  inclosed, 
marked  rio.  5). 

On  April  4  I  received  a  call  from  the  lawyers  representing  here 
the  Wamer-Quinlan  Company,  and  they  filed  with  me  a  paper  (copy 
and  translation  of  which  is  herein  indexed,  marked  No.  6),  virtuaDy 
protesting  against  my  action  in  opposing  the  execution  of  the  order 
of  the  court  at  Carupano.  We  discussed  the  question  quite  exhaust- 
ively, and  when  they  saw  that  they  could  not  alter  my  attitude  they 
most  insultingly  accused  me  of  being  an  attorney  for  the  Bermudez 
Company  ana  of  acting  as  such.  I  should  have  been  perfectly 
justified  in  ordering  them  out  of  the  l^ation,  but  I  concluded  that 
it  would  be  better  to  refer  to  the  matter  when  they  were  less  excited. 
I  could  not,  however,  forego  the  pleasure  of  asking  them  how  it 
happened  that  they  had  become  acquainted  with  the  details  of  my 
pnvate  conversation  \i4th  the  minister  for  foreign  affairs.  The  ques- 
tion embarrassed  them  very  much,  and  the  only  excuse  they  gave 
was  that  what  I  had  said  had  been  discussed  at  a  cabinet  meeting. 

On  the  following  morning,  April  5,  I  called  on  the  senior  attorney 
of  the  Wamer-Quinlan  Company,  and  told  him  that  I  should  resent 
any  further  insulting  remarks  that  may  be  made  to  me,  and  then  I 
explained  to  him  also  that  the  only  object  of  my  Government  and 
this  legation  is  to  protect  tlie  legal  interests  of  both  companies  aUke, 
and  that,  in  case  injustice  is  done  to  the  company  he  represents,  I 
shall  be  most  pleased  to  assist  him  most  vigorously  in  obtaining 
relief.  lie  then  informed  me  that  he  had  cabled,  after  leaving  me 
the  day  before,  to  his  client,  Mr.  Quinlan,  not  to  try  to  take  possession 
of  **La  Felicidad,"  but  to  return  here.  In  view  of  the  importance 
of  this  statement,  I  called  at  once  upon  Mr.  Rake  and  advise<l  hJTn 
to  cable  to  his  representative  at  the  **FeUcidad''  mine  that  Mr. 
Quinhm  had  been  advised  to  return  here  and  not  to  try  to  take  pos- 
Siv^sion  of  the  mine.  On  my  return  to  the  legation  I  sent  you  a  caole- 
grani  (copy  of  which  is  herein  inclosed,  marked  No.  7),  stating  that 
the  lawyers  of  the  Wanier-Qiiinlan  Co'inpany  had  cabled  to  their 
client  tlie  advice  1  liave  just  mentioned.  I  have  no  doubt  that  their 
action  was  taken  after  tiiey  had  become  convinced  that  they  could 
not  intimidate  me  and  after  they  had  confided  that  conclusion  to 
the  Venezuelan  Government. 

The  law  bearing  on  the  case  is  stated  in  inclosure  No.  6,  and  in 
inclosure  No.  8.  which  was  furnished  to  me  bv  the  la^vyers  of  the 
Bermudez  Company.  My  opinion  of  the  case  is  clearly  stated  in  my 
cablegram,  inclosure  No.  5,  and  I  most  decidedly  believe  that  our 
proper  course  here  is  not  to  make  any  demands  o7  this  Government 
unless  we  are  willing  to  back  them  up  by  force  if  necessary.  I  am 
hoping  now  that  there  will  be  no  further  trouble  until  at  least  the 
court  of  cassation  renders  its  judgment  and  we  take  it  up  for  review. 
I  have,  etc., 

Herbert  W.  Bowen. 
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[Inclosure  No.  1.] 
The  Managing  Director  of  the  New  York  and  Bermudez  Company  to  Minister  Bowen. 

March  28,  1902. 

Sir:  Through  cable  advices  received  through  Dr.  Celestino  Farrera,  an  attorney  for 
this  company,  we  are  advised  that  the  representative  of  Messrs.  Warner  &  Quinlan 
petitioned  ^e  court  of  first  instance  at  Carupano  on  the  26th  instant  for  possession 
of  the  pretended  mine  ''Felicidad-*'  by  public  force. 

We  aesire  to  cM  your  attention  to  the  fact  that  the  possessory  suit  brought  by  Messrs. 
Warner  &  Quinlan  early  in  1901  before  the  courts  at  Carupano  has  been  contested  by 
this  company,  at  all  times  with  due  regard  for  the  law  and  established  usages  of  the 
tribunals  of  this  coimtry,  throug[h  the  several  courts  of  the  State  of  Sucre,  and,  not- 
withstanding the  fact  that  the  civil  authorities  of  that  State  have,  in  defiance  of  the 
ooDstitution,  the  code  of  civil  procedure,  and  the  organic  law  of  tribunals,  violently 
substituted  judges  of  the  higher  courts  and  have  otherwise  openly  committed  hostile 
acts  to  the  serious  annoyance  and  detriment  of  our  interests  (matters  that  have  formed 
the  subject  of  previous  representations  to  you),  until,  finally,  by  decision  of  the  superior 
oourt  at  Cumana  this  company  was  granted  recourse  to  the  court  of  cassation  at  Caracas, 
the  highest  court  of  appeal  in  the  nation,  where  the  entire  ''cxpediente^'  now  lies  and 
the  case  is  under  review.  Meanwhile,  the  main  question  is  still  on  trial  before  the 
federal  court  at  Caracas. 

The  legal  representatives  of  this  company  and  other  eminent  legal  authorities 
fymiliftr  with  Venezuelan  law  whom  we  have  consulted  assure  us  that  it  is  quite  with- 
out the  power  of  the  judge  of  any  court  to  ^ve  consideration  to  a  case  where  the 
"expediente^  is  without  the  jurisdiction  of  his  court,  and  that  the  present  action  at 
Carupano  is  absolutely  without  legal  motive,  contrary  to  law  and  procedure,  and  with- 
out precedent  in  the  trial  of  causes  under  the  laws  of  this  Republic.  That  the  lower 
court  at  Carupano  should  have  entertained  such  a  motion  while  the  case  is  on  review 
before  the  court  of  cassation  of  the  nation  simply  furnishes  another  link  in  the  chain 
of  evidence  which  we  have  presented  to  prove  the  determination  on  the  part  of  the 
civil  authorities  of  the  State  of  Sucre  acting,  allegedly,  in  the  name  of  and  under 
instructions  from  the  head  of  the  nation,  to  deny  justice  to  this  company  in  the  courts 
ol  that  State. 

The  New  York  and  Bermudez  Company  does  not  ask,  nor  does  it  expect,  the  Gov- 
ernment of  the  United  States  to  pass  upon  the  merits  of  the  controversy  pending  before 
the  courts  of  this  country,  but  while  patiently  engaged  before  the  tribunals  of  this 
country  in  the  defense  of  its  rights — rignts  acquired  m  strict  conformity  to  establiphed 
laws — It  is  compelled  to  appeal  to  its  Government  for  that  protecti<m  which  it  believes 
it  has  the  right  to  expect  against  the  further  outrageous  denial  of  justice. 
Yours,  very  renpectfully, 

J.  L.  Rake,  Managing  Director. 


[Inclosure  No.  2.] 
The  Secretary  of  State  to  Minister  Bowen. 

Reported  that  Carupano  court  about  to  dispossess  New  York  and  Bermu<lez  Com- 
pany illegally  and  notwithstanding  its  appeal  to  the  court  of  cassation.  If  necessary, 
take  prompt  and  vigorous  action  to  prevent  such  meapures  until  you  investigate  and 
report  for  lurther  instructions. 


[Inclosure  No.  3«] 
Minister  Bowen  to  the  Minister  for  Foreign  Affairs. 

Legation  of  the  Unfted  States, 

Caracas,  April  1,  190t, 

Mr.  Minister:  A  report  has  reached  me  that  irregular'proceedings  have  been][ insti- 
tuted by  a  judge  of  the  first  instance  at  Carupano  to  give  possession  of  the  Felicidad 
asphalt  mine  to  the  Wamer-Quinlan  Company. 

As  I  have  been  assured  by  trustworthy  persons  that  the  report  is  correct,  and  as 
I  am  most  desirous  of  doin^  everything  in  my  power  to  maintain  the  friendly  relations 
thatJIexist  between  the  United  States  and  Venezuela,  I  urge  your  excellency  to  have 
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your  Government  take  such  steps  at  once  as  are  necessary  to  stay  said  irregular  proceed- 
ing, and  to  prevent  any  change  from  taking  place  in  regard  to  the  pooocoBicm  of  the 
said  mine  until  the  court  of  cassation  at  Caracas,  before  which  the  case  now  is,  htf 
rendered  a  final  decision,  or,  at  least,  until  I  have  reported  your  views  to  my  Goven- 
ment  and  have  received  from  it  such  instructions  as  I  may  require. 

I  would  remind  your  excellency  that  this  asphalt  case  was  first  tried  before  the  aud 
court  of  first  instance  at  Carupano,  and  was  from  there  carried  on  appeal  to  the  superior 
court  at  Cumana,  and  then  was  brought  on  appeal  to  the  court  of  cassation  at  CaiaciB. 
The  question  of  the  right  of  possession  is  the  main  point  in  the  case,  and  it  is  now 
before  the  court  of  cassation,  and  will  be  decided  in  due  course  of  time.  The  lower 
court  at  Carupano  has  no  jurisdiction  over  the  case  whatsoever,  and  has  had  none 
since  the  case  was  taken  away  from  it  on  appeal.  The'Droccedings  of  the  judge  of  that 
lower  court  were,  therefore,  not  only  irregular,  but  illegal,  and  it  seems  to  me  th»t 
in  the  opinion  of  both  your  CJovemment  and  mine  they  should  be  regarded  as  intol- 
erable. 

T  avail,  etc.,  Herbert  W.  Bowen. 


flnciosure  No.  4— Translation.] 
The  Minister  for  Foreign  Affairs  to  Minister  Bowen, 

Ministry  of  Foreign  Affairs 
OF  THE  United  States  of  Venezuela, 

Caracas,  April  3,  1902. 

Mr.  Minister:  The  courteous  note  of  your  excellency  of  the  1st  instant,  in  regard 
to  an  affair  of  a  judicial  character  concerning  a  certain  asphalt  mine  situated  in  the 
State  of  Sucre,  has  been  considered  with  that  attention  which  the  Government  alwavB 
gives  to  communications  from  your  lection;  but,  as  your  excellency's  note  only 
mentions  the  existence  of  a  litigation  which  is  being  carried  on  in  the  proper  tribunals, 
the  President  of  the  Republic  deems  it  impossible  for  the  Executive  power  to  take 
any  measure  that  would  seem  to  be  an  interference  with  the  regular  proceedings  in 
the  suit,  as  such  action  would  be  diametrically  opposed  to  the  provisions  set  forth 
in  the  constitution  of  the  Republic,  articles  116  and  117.  Nor  is  it  presumable  that 
in  an  affair  submitted  to  the  decision  of  judges  whose  probity  can  not  be  doubted 
there  would  be  any  action  taken  against  any  one  of  the  parties  to  the  suit  contrary  to 
those  principles  which  must  regulate  the  proceedings.  And  even  supposing  such  a 
case  should  arise,  the  same  law  gives  to  the  respective  attorneys  in  the  case  a  remedy; 
so  that  the  Executive  can  take  no  action  in  affairs  of  that  nature. 

The  Government  would  be  pleased  always  to  be  in  accord  with  your  lection  as 
regards  the  manner  of  considering  all  questions  which  mutually  relate  to  the  interests 
of  the  citizens  of  one  country  established  in  the  other;  but,  as  the  question  under 
consideration  is  that  of  internal  laws  whose  application  can  not  be  determined  except 
by  virtue  of  direct  action  emanating  from  those  bodies  which  have  legal  or  legitimate 
jurisdiction  in  the  case,  it  is  necessary  perforce  to  respect  this  fact,  otherwise  there 
would  be  a  contravention  of  those  maxims  and  principles  which  the  Government 
itself,  as  your  excellency  will  understand,  must  always  zeedously  respect. 

In  a  note  of  the  22d  of  August,  1900,  in  reply  to  a  n^quest  of  a  similar  nature,  this 
ministry  explained  to  the  United  States  legation  the  independence  guaranteed  to 
the  judiciary  by  the  constitution  of  Venezuela;  and  if,  in  spite  of  the  fact  that  at  that 
time  there  was  a  provisional  government  in  the  Republic,  and  nothing  could  be  done 
contrary  to  that  independence,  which  constitutes  a  guaranty  for  the  investigation  of 
all  rights  and  is  in  itself  invulnerable,  much  less  now  could  a  constitutional  govern- 
ment take  any  action  in  contravention  of  said  independence. 

Will  your  excellency  please  accept  the  renewed  assurance  t)f  my  highest  and  most 
distinguish (?d  consideration? 

J.  R.  Pachano. 


[Inclosure  No.  5.] 
Minister  Bowen  to  the  Secretary  of  State, 

[Telegram.] 
Confidential.] 

April  3,  1902. 

Referring  to  your  cable  instructions,  I  addressed  to  Venezuelan  Government  vig- 
orous letter  objecting  to  proceedings  court  Carupano,  giving  order  of  posseasion  of 
disputed  asphalt  mine  to  opponents  New  York  and  Bermudez  Company.     I  charac- 
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terized  proceedings  as  irregular,  illegal,  and  intolerable,  for  the  whole  caae  was  now 
on  appeal  from  Carupano  and  Cumana  to  court  cassation  here.  Court  Carupano  had 
no  junsdiction  of  the  case  after  it  was  taken  away  on  appeal.  I  had  personal  inter- 
view yesterday  with  minister  for  foreign  affairs  and  handed  to  him  my  said  letter, 
repeated  its  contents,  and  stated  that  if  lower  court  of  Venezuela  usurps  rights  court 
of  cassation  the  country  is  in  a  state  of  anarchy.  Cabinet  meeting  was  held  and  the 
President  refused  to  interfere  with  the  judiciary,  claiming  he  had  no  power.  I  con- 
sider said  proceedings  outrageous,  insulting,  and  defiant,  and  I  advise,  if  possession 
is  actually  obtained  under  said  illegal  order  by  the  opponents  of  Bermudez  Company, 
that  the  United  States  proceed  at  once  to  blockade  the  ports  of  Venezuela  ana  take 
such  further  action  as  may  l)e  necessary.     Further  discussion  here  useless. 

BOWEN. 


[Inclosure  No.  6.] 
The  attorneys  of  Messrs.  Warner  and  Quinlan  to  Minister  Bowni. 

Caracas,  April  4,  190t. 

Your  Excellency:  The  undersigned  attorneys,  representatives  of  Messrs.  Charles 
M.  Warner  and  Patrick  R.  Quinlan,  North  American  citizens,  in  the  suit  which  they 
have  against  the  New  York  and  Bermudez  Company  for  the  asphalt  mine  "  Felicidad, 
have  instituted  two  processes  against  said  company,  one  before  the  federal  court,  ask- 
ing it  to  declare  the  claim  of  the  New  York  and  Bermudez  Company  to  the  **  Felici- 
dad*' mine  to  be  without  legal  foundation,  and  the  other,  which  b  an  injunction  of 
dispossession  instituted  before  the  tribunals  of  the  State  of  Sucre,  to  recover  possession 
of  the  mine  which  was  actually  occupied  by  the  Bermudez  Company  in  January  of 
last  year. 

In  the  process  before  the  federal  court  is  progressing  slowly  the  process  for  possession, 
which  from  its  nature  is  summary  and  rapid;  we  have  obtained  sc^veral  verdicts  by 
which  possession  of  **  Felicidad"  is  restored  to  Messrs.  Warner  and  Quinlan. 

Ever  since  the  first  of  these  verdicts,  given  in  November  of  last  year,  our  clients 
had  a  right  to  the  mine,  but  for  various  reasons  they  postponed  taking  actual  possession. 
The  judge  at  Ciuiipano,  to  whom  was  issued  the  order  tor  the  delivery  of  the  mine  to 
our  clients,  did  not  understand  how  to  carry  out  the  order  that  had  been  given  to  him 
for  this  purpose.  The  sickness  and  death  of  Mr.  Patrick  Sullivan,  general  agent  of 
our  clients,  caused  us  to  suspend  all  operations  for  obtaining  possession  of  the  mine 
until  we  received  instructions  from  them.  In  this  interval  a  new  verdict  from  the 
court  at  Cumana  confirmed  the  verdict  of  the  judge  at  Carupano.  The  New  York  and 
Bermudez  Company  appealed  from  this  latter  sentence,  but  this  does  not  suspend  any 
rights  of  our  clients  to  have  ihe  possession  of  the  mine  restored  to  them,  as  appeals  in 
injunctions  of  dispossession  and  other  processes  are  heard  without  prejudice  to  the 
execution  of  the  verdict  of  the  court.    (Art.  572,  Code  of  Civil  Procedure.) 

Sustained  by  the  right  given  to  him  by  the  law,  Mr.  Quinlan  decided  to  take  actual 
poflsession  of  tne  mine,  and  applied  to  the  judge  of  Carupano  for  an  order  for  this  pur- 
pose to  the  judge  at  Guarico,  as  the  first  order  for  poenession  had  not  been  carried 
out.  The  judge  at  Carupano  issued  the  order  and  Mr.  Quinlan  went  from  Trinidad 
to  Guariquen  to  have  the  judge  there  carr>'  out  said  order. 

From  rumors  that  are  circulating  and  from  some  facts  which  make  said  rumors 
appear  to  be  true,  we  know  that  the  New  York  and  Bennudez  Company  intends  to 
oppose  by  force  the  execution  of  the  order  to  the  judge  which  is  perfectly  legal:  we 
must,  therefore,  decline  all  resp<msibility  for  the  amsequences  of  such  an  act  for 
those  who  thus  oppose  the  law;  and  having  been  informed  that  your  excellency  has 
seen  fit  to  apply  to  the  national  Executive  for  an  annulment  of  the  decree  of  the 
Judge  giving  possession  of  the  mine  "Felicidad'*  to  Messrs.  Warner  and  Quinlan,  we 
who  represent  and  defend  interests  of  North  American  citizens  believe  it  our  duty 
to  represent  to  your  excellency — since  our  clients  can  not  do  so  themselves,  as  they 
are  not  in  Caracas — that  your  action  seriously  impairs  the  defense  of  their  rights,  espe- 
cially as  such  defense  is'  in  the  hands  of  Venezuelan  lawyers  who  can  not  look  with 
indifference  on  a  wnflict  between  their  country  and  the  lection  of  the  United  States. 

In  addition  to  any  further  action  our  clients  may  take  in  this  matter,  since  under 
the  present  conditions  our  defense  of  their  rights  is  neither  free  nor  efficacious,  we 
ourselves,  with  the  greatest  respect,  address  this  communication  to  your  excellency 
in  their  names  as  American  citizens. 

We  take  this  occasion  to  reiterate  to  your  excellency  the  assurance  of  our  distin- 
guished consideration,  and  we  subscribe  ourselves, 
Your  obedient  servants, 

NiCOMEDSS  ZULOAOA. 

A.  DE  J.  Paul. 
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[InclOAure  No.  7.] 
M%mst4T  Bowen  to  the  Secretary  of  State. 

[TelGgraxn.] 

Confidential.]  Apbil  5, 1902. 

I  have  had  two  conferences  with  lawyers  of  Warner  and  Qiiinlan.  Thev  daim  thef 
are  absolutely  right  in  trying  to  obtain  possession  of  asphalt  mine  undw  the  Ounipaiio 
order,  but  they  oave  caDled  their  client  not  to  try  to  take  pooDOOBion  but  to  return 
here,  owing  to  vigorous  action  of  this  legation  and  probably  oy  advice  ol  the  ¥eM- 
zuelan  Government. . 

BOWBM. 


[Incloaure  No.  8.    TranaUtioiu] 
Opinion  of  lawyers  of  Bermudez  Company, 

Article  572  of  the  code  of  civil  procedure  provides  that  an  appeal  should  be  made 
oidy  to  a  devolutionary  effect,  that  is  to  say,  to  only  one  effect. 

lliereforc  it  was  within  the  power  of  the  judge  to  order  his  decision  to  be  executed 
within  four  days  after  such  decision  had  been  rendered,  which  is  the  delay  fixed  by 
article  436  of  the  same  code,  within  which  period  the  appeal  could  have  been  given 
course,  sending  the  expediente  to  the  Cumana  court. 

The  judge  fsuled  to  ao  this,  the  delay  elapsed  and  can  not  be  opened  again  (ait. 
164  of  the  same  code)  without  having  had  his  decision  executed.  He  save  course 
to  the  appeal,  and  sent  to  the  Cumana  court  the  original  expediente,  and  by  so  doing 
made  manifest  that  his  jurisdiction  was  at  an  end.     (Art.  194  of  the  same  code:) 

The  superior  court  in  Cumana  rendered  its  decision,  but  did  not  order  it  to  be  exe- 
cuted. It  admitted  the  recourse  to  cassation  under  articles  409  and  410,  and  sent  the 
expediente  to  the  court  of  cassation  in  accordance  with  article  414,  the  courts  of  the 
State  of  Sucre  thus  freeing  themselves  from  all  jurisdiction  in  the  matter  until  the 
court  of  cassation  shall  have  decided  on  the  recourse  resorted  to. 

The  jurisdiction  which,  as  maintained  at  present,  the  judge  at  Carupano  (based 
on  art.  572)  has  assumed  is  absurd,  since  it  is  only  in  the  case  that  he  should  have 
had  his  decision  giving  possession  executed  in  due  time  that  he  would  have  had 
jurisdiction,  and  then  only  to  maintain  said  possession;  but,  in  the  present  state  of 
things,  he  has  no  jurisdiction  at  all. 

IN  GTE. — See  article  12,  covering  fundamental  principles  of  the  Venezuelan  co<le. 


The  Secretary  ofStcUe  to  Minister  Bowen. 

[Telegranul 

Department  op  State, 
Washington^  April  7,  1902. 

Inquire  into  fact  and  circumstances  of  alleged  firing  upon  New 
York  and  Bermudez  Company^s  steamer  in  San  Juan  River. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  80.]  Legation  op  the  Unfted  States, 

Caracals,  April  5,  190S. 

Sir:  I  have  the  honor  to  report  that  on  the  receipt  of  your  cable- 
gram (a  copy  of  which  is  herein  inclosed),  in  regard  to  the  alleged 
firing  upon  the  steamer  of  the  Bermudez  Company  in  the  San  Juan 
River,  I  called  upon  the  minister  for  foreign  affairs  and  asked  him 
for  an  explanation  of  the  occurrence.  He  said  that  he  had  no  knowl- 
edge of  it,  and  that  the  act  was  probably  committed  by  the  revolu- 
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tionists,  who  have  latelv  been  occupying  the  San  Juan  River  district. 
He  promised  to  do  his  best  to  cause  an  investigation  to  be  made,  but 
he  aid  not  seem  to  think  that  it  would  be  satisfactory.  I  told  him 
that  the  name  of  the  steamer  in  question  is  the  ViTdng,  and  that  the 
Venezuelan  consul  at  Port  of  Spain,  Trinidad,  had  refused  to  give  her 
the  usual  clearance  papers;  and  I  asked  him  whether  the  consul 
had  acted  under  orders  issued  by  the  Venezuelan  Government.  He 
replied,  "  No.''  I  then  asked  what  authority  the  consul  had  to  refuse 
to  issue  said  papers.  He  answered :  "  He  probably  thought  the  San 
Juan  district  was  under  the  control  of  the  revolutionists,  and  so  exer- 
cised, quite  rightfully,  his  discretion.''  I  then  said,  "If  the  revolu- 
tionists control  the  said  territory,  and  you  are  not  able  to  recover  it, 
and  your  officials  refuse  to  authorize  ships  to  clear  for  its  ports,  it 
would  seem  as  if  you  acknowledge  that  a  state  of  war  exists,  and  as  if 
you  would  have  to  take  into  consideration  the  advisability  of  con- 
ceding belligerent  rights  to  the  revolutionists,  and,  furthermore,  as  if 
we  might  have  to  come  to  an  understanding  with  the  revolutionary 
chief  in  regard  to  the  rights  which  should  be  enjoyed  by  our  citizens 
in  the  said  territory  and  such  of  our  ships  as  may  be  employed  in 
carrying  on  trade  therewith."  He  answered  very  promptly  that  his 
Government  could  control  the  said  territory  ana  that  the  consul 
would  undoubtedly  resume  issuing  clearance  papers  again  very  soon. 

I  did  not,  during  my  interview,  call  his  attention  to  the  coincidence 
that  the  Viking  had  been  refused  papers  at  the  very  time  when  it 
was  planned  to  carry  into  effect  tne  order  of  the  Carupano  court 
giving  possession  of  the  '*Felicidad"  mine  to  the  opponents  of  the 
company  owning  the  Viking  for  the  coincidence  imght  have  been, 
of  course,  purely  fortuitous.  He  might  perhaps  have  replied  that 
the  Bermudez  Company  fearful  of  losing  possession  of  its  mine,  had 
made  the  most  of  the  incident  on  the  San  Juan  River  so  as  to  secure 
the  sympathy  and  support,  at  a  critical  moment,  of  the  United 
States  Government. 

Whatever  the  facts  in  the  case  m^  be,  I  am  of  the  opinion  that 
they  might  better  be  investigated  at  rort  of  Spain,  where  the  Viking 
now  is,  and  conseouently  in  the  cablegram  (copy  of  which  is  herein 
inclosed),  which  I  nave  ]ust  sent  to  you,  I  have  ventured  to  suggest 
that -you  send  one  of  our  warships  there  for  that  purpose. 
I  have,  etc., 

Herbert  W.  Bowen. 


The  Secretary  of  State  to  Minister  Bowen, 

[Telegram.] 

April  7,  1  p.  m.  Inquire  into  fact  and  circumstances  of  alleged 
firing  upon  New  York  and  Bermudez  Company  steamer  in  San  Juan 
River. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State, 

April  5, 190i. 

Minister  for  foreign  affairs  states  that  his  Government  knows 
nothing  about  firing  upon  Bermudez  steamer  in  San  Juan  River, 
and  that  the  act  was  probably  committed  by  revolutionists.    The 
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steamer  is  at  Trinidad,  where  it  might  be  advisable  to  send  warship 
so  as  to  investigate.  Impossible  to  investigate  from  here,  as  revo- 
lutionists seem  to  be  controlling  San  Juan  River  region. 

BOWEN. 


Minister  Bmven  to  the  Secretary  of  State, 

[Telegram.] 

[Confidential.]  From  Caracas,  AprU  5, 190i. 

Minister  for  foreign  affairs  states  that  his  Government  knows  noth- 
ing about  firing  upon  Bermudez  steamer  in  San  Juan  River,  and 
that  the  act  was  probably  committed  by  revolutionists.  The  steamer 
is  at  Trinidad,  where  it  might  be  advisable  to  send  warship  so  as  to 
investigate.  Impossible  to  investigate  from  here,  as  revolutionists 
seem  to  be  controlling  for  the  present  San  Juan  River  region. 

BoWEN. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  81.]  Legation  of  the  United  States, 

Caracas,  AprU  12,  1902. 

Sir:  I  have  the  honor  to  inclose  a  copy  of  a  protest  filed  at  this 
legation  by  Mr.  Rake,  general  agent  of  the  New  York  and  Bermudez 
Asphalt  Company,  in  regard  to  the  nondeUvery  of  the  company's 
telegrams. 

I  am,  etc.,  Herbert  W.  Owen. 


[Inclosure  No.  1. — TraDslation.j 

■ 

^Jnited  States  Consular  Agency,  Carupano,  Venezuela. 

Copy  of  declaration  filed  at  United  States  consulate  at  Carupano,  as  requested  by  Mr. 
Geronimo  Vincentelli,  agent  of  the  New  York  and  Bermudez  Company,  re  debvery 

of  telegrams. 

No.  1.  Carupano,  March  17,  1902.  Mr.  J.  A.  Orisini,  consular  agent  of  the  United 
States  of  America.  Dear  Sir:  In  my  capacity  as  agent,  in  the  State  of  Sucre,  for  the 
New  York  and  Bermudez  Company,  I  have  the  honor  to  inclose  my  deposition  relating 
to  some  telepaphic  dispatches  filed  with  the  respective  officers  of  the  French  Cable 
and  National  Telegraph  of  this  city.  I  hope  you  will  be  kind  enough  to  file  the  above- 
mentioned  document  in  the  archives  of  your  office  for  future  reference,  and  at  the  same 
time  1  wish  a  certified  copy  of  said  document  to  be  handed  to  me.  I  am,  sir,  respect- 
fully, yours.     (Signed)     (ieronimo  Vincentelli. 

No.  2.  I,  Geronimo  Vincentelli,  certify  that,  acting  in  my  capacity  as  agent  forthe 
State  of  Sucre  for  the  New  York  and  Bermudez  Company,  located  at  Carupano,  I  filed 
in  Uie  respective  offices  of  the  "National  Tel^raph^'  and  the  "Compagnie  Francaiae 
des  Cables  Telegraphiques,"  the  following  messages  for  transmission  to  the  addresBea 
and  on  the  respective  dates  as  here  shown,  and  that  the  messa^  were  regularly 
accepted  for  transmission  by  the  agents  in  charge  of  the  offices  of  said  companies  here. 

National  Telegraph:  Carupano,  February  20, 1902.  J.  L.  Rake,  Conde  &  Carmelitas, 
8-3/4,  Caracas.  Judge  Escooar  by  arbitrary  decision  declared  well-founded  recusation 
against  Reyes.     (Signed)    Geronimo  Vincentelli. 

National  Telegraph:  Carupano,  February  23,  1902.  J.  L.  Rake,  Conde  &  Car- 
melitas &-3/4,  Caracas.  Doctor  Farrera  has  just  recused  Judge  Excobar,  ostensibly 
partial.     (Signed)    Geronimo  Vincentelli. 

National  Telegraph:  Carupano,  February  24,.  1902.  J.  L.  Rake,  Conde  &  Carmel- 
itas, 8-6/4,  Caracas.    Escobar  the  last  suplente,  in  his  decision  of  to-day  on  the  recusa 
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tion,  orders  that  the  president  of  the  State  should  be  informed  that  the  panel  has  been 
exhausted  in  order  that  another  should  be  appointed.  I  shall  send  by  mail  copies  and 
informe.     (Signed)    Geronimo  Vincentelli. 

French  Cable:  Carupano,  February  24,  1902.  "Alpha-Caracas.'*  Last  suplente 
recused.  Wait  for  president  of  the  State  to  appoint  a  new  panel.  (Signed)  6oron- 
imo  Vincentelli. 

No.  3.  United  States  consular  agency:  I,  the  undersigned,  consular  agent  of  the 
United  States  at  Carupano,  Venezuela,  do  hereby  certify  that  the  foregoing  signature 
is  the  true  and  genuine  signature  of  Mr.  Geronimo  Vincentelli,  and  that  it  was  made 
and  acknowledged  in  my  presence,  the  said  Geronimo  Vincentelli  being  personally 
known  to  me.  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
the  consulate  at  Carupano,  Venezuela,  this  17th  day  of  March,  1902  (l.  s.).  (Signed) 
J.  A.  Oriflini,  United  States  consular  agent. 

I,  the  iindersigned,  consular  agent  of  the  United  States  at  Canipano,  Venezuela, 
do  hereby  certify  that  the  foregoing  call  and  declaration  signed  '*  Geronimo  Vincen- 
telli/' and  the  certificate  thereto  signed  "J.  A.  Orisini,  Unitea  States  consular  agent" 
numbered  1, 2, 3),  are  the  true  and  udthful  copies  of  the  originals  filed  at  this  consulate, 
the  same  having  been  carefully  examined  by  me  and  compared  with  the  said  origi- 
nals and  found  to  agree  with  them  word  by  word  and  figure  for  figure. 

Given  under  my  hand  and  the  seal  of  the  consulate  at  Carupano  this  18th  dav  of 
March,  1902. 

(Signed)  J.  A.  Orisini, 

United  States  Consular  Agent. 

[Seal  op  United  States  consular  agency,  Carupano.] 


[Incloflure  No.  2*] 

New  York  and  Bermudez  Company, 

CaracaSf  March  5,  190t. 
To  the  Director  of  National  Telegraphs^  Caracas. 

My  Dear  Sir:  On  January  28  last  one  of  our  cablegrams  having  been  detained 
by  the  censor  at  La  Guaira,  our  Mr.  Pastor  v  Nora  called  at  your  oflice  and,  with 
assurance  to  him  that  said  cablegram  would  be  forwarded  to  its  destination,  you 
requested  of  hini  our  registered  cable  addresses.  Complying  with  pleasure  to  your 
suggestion.  I  addressed  to  you  a  letter  on  the  same  date  containing  the  above-men- 
tioned addresses,  and,  though  entirely  superfluous,  I  went  so  far  as  to  assure  you 
that  the  company  invariably  confined  its  telegrams  to  its  legitimate  business.  I 
requested,  therefore,  that  our  telegraphic  messages  should  not  be  subjected  to  unnec- 
eflsary  delays  which  are,  to  say  the  least,  inconvenient  in  the  extreme. 

Thiat  my  request — a  perfectly  legitimate  one — ^has  not  received  favorable  consid- 
eration is  evidenced  by  the  following  fact:  Three  teleerams  addressed  to  me,  written 
in  plain  Spanish,  the  text  of  which  after  undoubted  evidence  as  to  their  nature, 
sent  by  the  agent  of  the  company  at  Carupano  on  the  20th,  23d,  and  24th  of  February 
last,  and  a  cablegram  sent  by  the  same  agent  (Jeronimo  Vincentelli)  on  February 
24  to  my  cable  address  "Alpna  Caracas,'*  of  all  of  which  only  one  (tne  telegram  of 
February  23)  has  reached  me. 

It  is  not  possible  that  you  should  not  appreciate  the  enormous  dainaRe  that  is  caused 
to  the  company  which  I  represent  by  such  defects  in  a  service  which,  putting  aside 
considerations  of  great  weignt,  makes  perfectly  useless  all  telegraphic  communication. 

In  view  of  the  foregoing  facts,  I  have  this  day  addressed  a  complaint  to  the  min- 
ister of  fomento  with  all  the  consideration  and  respect  due  to  him. 
Yoiufl,  very  respectfully, 

(Signed)  J.  L.  Rakb, 

Managing  Director, 


[IncloiiireNo.3.] 

Teleorapos  Nationales,  Dirkction  General. 

Caracas,  Mardi  7, 190t 
Mr.  J.  L.  Rake,  Caracas. 

Dear  Sir:  I  beg  to  acknowledge  receipt  of  your  esteemed  favor  of  the  6th  instant. 
Although  the  minister  of  fomento  (who  has  alnadv  been  informed  of  your  letter) 
will  answer  you  directly,  I  beg  to  state  that  any  telegnnns  addressed  to  you  do  not 
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suffer  any  delay  in  their  tranflmiasion  through  the  national  lines,  and  if  those  oi  the 
20th  and  24th  of  last  February,  which  you  refer  to,  are  missing,  it  must  be  due  to  the 
constant  interruptions  caused  by  the  enemies  of  public  order. 

I  have  already  ordered  the  repetition  of  the  above-mentioned  telegrams,  and  as  soon 
as  they^come  to  my  hands  I  shall  have  pleasure  in  forwarding  them  to  you. 
I  am,  etc., 

(Signed)  £.  Vincbntx  Valabxno. 


[Indosure  No.  4.] 

New  York  and  Bermudkz  Compant, 

CaraecUj  Marth  4,  i90f . 
French  Cable  Company,  Caracas: 

On  the  24th  of  February  of  the  present  year,  our  agent  at  Carupano,  Sefiw  Jerdnisio 
Vincentelli,  filed  with  your  office  at  that  place  the  following  message,  addressed  to 
"Alpha-Caracas,"  which,  up  to  this  time,  has  not  been  delivered  to  me  undonsigned: 

'' Last  suplente  recused.    Wait  for  president  of  state  to  appoint  a  new  pan^. 

"jERdNDfO  ViNCSNTELLI." 

We  have  fre<}uently  called  your  attention  to  the  unusual  delay  in  the  delivery  of 
messages  to  which  this  company  has  repeatedly  been  subjected,  and  we  now  formaUy 
serve  notice  upon  you  that  we  propose  to  hold  your  company  liable  for  damages  result- 
ing from  these  causes. 

Yours,  etc.,  (Signed)  J.  L.  Kake,  Managing  Director. 


[Inclosuro  No.  5.] 

CoMPAoxiE  Francaise  des  Cables  Teleorapuiques, 

Caracas^  March  5,  190t, 

To  the  Managing  Director  New  York  and  Bermudez  Company,  Caracas. 

My  Dear  Sir:  Answering  your  esteemed  favor  of  yesterday,  I  have  the  honor  to 
inform  you  that  the  cablegram  in  question  was  duly  received  at  our  office  in  La  Guaira, 
but  was  lield  there  by  tlie  Grovemment  censor,  who  prohibited  its  transmission  to 
Caracas. 

Yours,  very  respectfully,  The  Chiep  op  Station. 

(Signed)  Guiatrand. 


[Inclosore  No,  6.] 
(50  centime  paper.) 


Caracas,  March  5, 190t. 


Minister  of  Fomento,  Caracas: 

Attached  hereto  we  submit  copies  of  four  messages  filed  by  our  agent  at  Carupano, 
three  of  them'  for  transmission  over  national  telegraph  lines  and  the  fourth  witn  the 
French  Cable  Company.  With  the  exception  of  the  single  message,  dated  at  Caru- 
pano, February  23,  none  of  these  messages  have  been  delivered  to  us.  The  messages 
m  question  arc  written  in  plain  Spanish  and  themselves  fumidli  positive  evidence 
that  they  relate  solely  to  the  business  of  the  company.  Owing  to  the  repeated  incon- 
venience the  company  has  suffered  through  delays  in  the  transmission  of  messagesL 
often  amounting  to  so  much  as  a  fortnight,  our  agents  in  the  east  have  been  instructea 
to  avoid  the  use  of  code  or  cipher  words,  and  the  director  of  telegraphs  has  been  noti- 
fied of  our  cable  addresses  in  order  that  the  legitimate  business  messages  of  the  com- 
panv  might  not  suffer  extraordinary  delay  through  detention  by  the  censor 

The  companv  has  patiently  endured  these  frequent  annoyances  without  making 
complaint,  and  now  regrets  to  be  compelled  to  bring  the  matter  to  your  attention 
in  the  hope  that  it  may  oe  afforded  relief.  It  is  scarcdy  necessary  to  point  out  to  you 
the  serious  consequences  that  result  to  the  company  in  ^e  conduct  of  its  business 
under  conditions  such  as  are  referred  to  above. 

Yours,  etc.,  (Signed)  J.  K  Rake, 

Managing  Diredor. 
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[Inclosure  No.  7.] 

Copy  of  official  communication  from  minister  o/fomento. 

J.  L.  Rake, 

Manager  New  York  and  Bermudez  Company  ^  Present: 

This  minister,  having  taken  into  consideration  your  petition,  dated  the  5th  instant, 
referrinff  to  some  telegrams  addressed  to  you  from  Carupano  and  which  have  not  been 
receivea  b^^  you,  has  ordered  the  director-general  of  national  telegraphs  to  make 
immediate  inquiry  into  the  matter,  and  said  ofiicial  has  informed  me  mat  it  is  possible 
the  delays  in  the  transmission  of  said  telegrams  mav  have  occurred  between  the  two 
points  owing  to  the  circumstance  that  during  the  last  fortnight  of  last  month  some 
revolutionary  guerrillas  invaded  certain  localities  through  which  the  eastern  lines 
pMB.  In  view  of  the  foregoing,  the  undersigned  has  ordered  the  repetition  of  the 
original  telegrams  addressed  to  your  company  that  may  have  been  deposited  lately 
at  Carupano,  and  has  especially  reconmienaed  to  the  director  of  national  tele^phs  to 
take  all  necesaarv  measures  in  order  that  you  may  have  no  grounds  for  complaint,  save 
in  cases  where  tne  delays  are  beyond  our  control.    God  and  Federation. 

(Signed)  Feupe  Arocha  G. 


[Inclosure  No.  8.] 
Telegrafo  national. 


Carupano,  February  i4, 190S. 


Drs.  J.  fi.  Bance  and  M.  A.  Ponce: 

Escobar  has  been  recusiKl  for  legitimate  cause;  they  now  propose  to  ask  President 
of  State  for  new  suplentes.    The  Viking  has  not  been  here  for  some  time  and  I  am  i  n 
need  of  funds. 

(Signed)  0.  Farrera. 


The  Secretary  of  State  to  Minister  Bowen. 

No.  55.]  Department  of  State, 

WashingtoTiy  April  17 y  1902, 

Sib:  I  quote  for  your  infonnation  the  following  telegram,  dated  the 
15th  instant,  from  the  honorable  Frank  Hiscock: 

''  We  are  cabled  from  Caracas  that  the  American  minister  has  inter- 
fered against  Wamer-Ouinlan  taking  possession  of  their  asphalt  prop- 
erty under  judgment  of  the  Venezuelan  courts. 

''We  had  supposed  our  (jovemment  had  left  the  contention  to 
Venezuelan  courts  and  are  j^eatly  surprised  at  action  by  our  minister 
without  giving  Wamer-Qumlan  a  hearing  at  least. 

*' Please  advise  me." 

The  Department  will  be  pleased  to  have  you  report  in  regard  to 
the  charge  made. 

I  am,  etc.,  John  Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  85.]  Legation  of  the  United  States, 

Caracas,  April  20,  1902. 

Sir:  I  have  the  honor  to  forward  some  memoranda  in  regard  to 
the  firing  upon  the  steamer  Viking.  These  documents  were  filed 
with  me  Dv  the  managing  director  of  the  New  York  and  Bermudez 
Company,  Mr.  Rake. 

I  am,  etc.,  Herbert  W.  Bowen. 

3«n«8— S.  Doc.  418.  eO-1 25 
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[Inclosure.] 

Memoranda  in  matter  of  refusal  of  Venezuelan  consul  at  Port  of  Spain  to  issue  clearance 
papers  to  the  steamship  v  iking t  of  the  Neu:  York  and  Bermudez  Cotnpany. 

April  3  frcceiviKl  4.30  p.  m.):  Cable  from  Major  Rafferty,  advising  that  the  Veneiu- 
elan  consul  had  refused  clearance  papers  to  steamship  Viking,  After  cooBulting  Ameri- 
can consul,  Port  of  Spain,  and  the  captain  of  the  U.  S.  S.  Hartford,  the  American  conaul 
dgned  papers.     Requested  us  to  notify  the  American  minister  at  Caracafl. 

April  3  (p.  m. ):  Cabled  to  Major  Ranerty,  ad\'ising  him  that  his  complaint  would  be 
brought  to  the  immediate  attention  of  the  American  minister. 

April  5  (received  11  a.  m.):  Major  Rafferty  cabled,  ad\dsing  us  that  the  steamship 
Viking  had  been  fired  upon  by  unknown  parties  in  San  Juan-Frances  rivers  at  2  o'cIock 
in  the  morning;  revolution  increasing  and  in  possession  of  Cailo  Colorado;  property 
and  lives  Guanoco  great  danger;  requesting  us  to  apply  for  protection  to  the  American 
minister  at  Caracas;  reports  U.  S.  S.  Hartford  at  Port  of  Spain. 

April  5  (sent  1.15  p.  m.):  Cabled  to  Maior  Rafferty  that  we  had  advised  American 
minister  of  Guanoco  situation;  after  consulting  with  captain  of  Hartford  to  let  us  know 
as  soon  as  possible  if  another  war  ship  was  ne^ed  at  Port  of  Spain. 

April  5  ^received  letter  of  2d  from  Port  of  Spain):  Major  Ranerty  advisee  us  that  he 
is  having  aifficulty  with  Venezuelan  consul,  who  has  refused  to  clear  the  steamship 
Viking  for  Caiio  Colorado  on  the  ground  that  the  latter  place  has  been  in  the  hands 
of  the  revolutionists.  U.  S.  S.  Hartford  2X  Port  of  Spain,  and  astlie  Viking  must  goto 
Guanoco  if  necessary  he  will  ask  protection  from  tlie  commander  of  the  Hartford. 

April  6  (letter  to  Major  Rafferty,  probably  received  by  him  on  the  morning  of  the 
10th):  Acknowledged  his  cable  of  5th  instant  and  advised  him  that  translation  of  his 
message  had  been  handed  to  the  American  minister.  We  were  uncertain  from  his 
message  whether  the  danger  at  Guanoco  was  due  to  revolutionary  disturbances  or 
not,  although  we  assume<l  that  to  be  the  case;  that  the  American  minister  dreaded  to 
send  the  Hartford  to  Guanoco  in  view  of  the  fact  that  she  was  a  training  ship  and  car- 
ried such  a  laige  urop<jrtiou  of  young  men  and  that  a  landiue  party  might  be  com- 
Selled  to  remain  tnere  for  a  long  time  until  the  revolution  had  subsided;  that  it  had 
nally  been  decided  that  he  should  consult  the  captain  of  the  Hartford  and  advise 
whetner  another  war  ship  was  necessary  at  Port  of  Sj)ain.  and  since  he  was  in  touch 
with  the  Hartford  the  captain  of  that  vessel  would  doubtless  not  hesitate  to  act  in  any 
emergency  that  might  arise.  We  suggested,  further,  in  view  of  Mr.  Bowen's  advices 
to  the  State  Department,  assuming  that  the  captain  of  the  Hartford  would  report  to 
his  Department,  together  with  our  cable  report  to  the  New  York  office,  his  proper 
relief  ought  to  be  close  at  hand. 

April  7  (10.40  a.  m.,  received  cablegram  containing  errors  in  transmission  that 
obscured  the  sense  and  were  not  able  to  determine  contents  of  message  until  repeti- 
tions were  received  6.25  p.  m.]:  Major  Rafferty  cabled  acknowledging  our  cable  of 
the  5th;  informs  us  of  his  conference  with  the  captain  of  the  Hartford  and  that  the 
Hartford  will  sail  for  St.  Croix  the  following  morning;  will  require  small  war  ship; 
captain  of  Hartford  has  instructed  American  consul,  who  has  notified  Washington  of 
Vtking  incident. 

April  7  (letter  to  Major  Rafferty.  probably  received  by  him  on  12th):  Acknowl- 
edging his  cable  of  even  date  and  advising  him  that  prior  to  rocreipt  of  repetitions 
enabling  us  to  decipher  his  messa^^e.  the  American  nuuister  had  called  and  stated 
that  he  had  received  a  communication  from  the  State  Dapartment  covering  the 
Viking  incident,  and  as  soon  as  we  translated  his  cable  we  had  laid  the  contents  l^efore 
the  American  minister;  that  in  view  of  the  great  difficulties  smrounding  cable  com- 
munication between  Port  of  Spain  and  Caracas  and  the  infrequency  of  mails  the 
American  minister  suggested  that  in  such  emergencies  it  would  seem  to  be  desirable 


says  we  correctly 

disturbances;  will  leave  to-day  for  Guanoco,  protecting  ourselves,  and  return  April 
14;  was  detained  by  Venezuelan  consul,  who  threatens  seizure  of  steamship  I'iking; 
American  warships  have  left  Port  of  Spain;  American  consul  slow  to  act. 

April  12  (sent  1.45  p.  m.):  Cable  to  Major  Rafferty  acknowledging  his  cablegram; 
have  seen  the  American  minister;  advising  him  to  make  demand  for  all  needful 
papers  of  the  Venezuelan  consul  in  the  presence  of  his  lawyer  as  witness,  making  state- 
ment of  cause  assigned  if  he  refuses;  m  case  the  American  consul  refuses  to  act,  to 
cable  New  York  for  warship. 

April  12  (Major  Rafforty's  letter  of  10th  received):  Major  Rafferty  8a;^*s  that  he  has 
discovered  that  the  Venezuelan  consul  proposed  to  send  a  gunboat  to  seize  the  steam- 
ship Viking  if  he  left  for  Guanoco  that  day;  he  points  out  the  necessity  of  going  to 
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Guaiioco  to  provision  our  men  there  and  to  attend  to  iniportant  work  under  exploita- 
tion; he  win  consult  the  American  consul  and  be  giuded  by  circumstances;  calls 
attention  to  the  gravity  of  the  situation  and  points  out  that  the  State  Department 
should  come  to  our  relief  by  affording  necessary  protection  or  permit  us  to  properly 
arm  ourselves  to  insure  our  own  protection. 

April  12  (6.25  p.  m.):  Cabled  to  Major  Rafferty  cautioning  him  to  act  within  the  law* 
advised  him  we  were  accomplishing  everything  possible  in  absence  of  his  detailea 
report. 

April  13  (received  the  following  letter  from  Major  Rafferty,  dated  April  7,  from  Port 
of  Spain): 

*'J.  L.  Rake,  Esq., 

*' Private  Bow  Iv.  390 y  Caracas y  Venezuela. 

*'Dear  Sir:  As  reported  in  my  letters  by  royal  mail,  Doctor  Ponce  and  myself 
left  here  for  Guanoco  on  the  2d  of  April. 

"It  was  on  the  same  day  that  the  consul  refused  clearance  papers  on  the  ground 
that  Caiio  Colorado  was  in  possession  of  the  revolutionists. 

**He  was  particularly  careful  to  spring  this  on  us  late  in  the  day,  after  lia\'ing  kept 
us  delaved  on  one  pretext  or  another,  and  there  is  no  doubt  in  my  mind  that  the  War- 
ner and  Quinlan  people  brought  him  his  instructions  and  that  he  was  trying  to  delay 
us  all  he  could.  As  it  was  imperative  that  Doctor  Ponce  and  I  should  go  to  Guanoco 
without  delay,  I  appealed  to  the  American  consul  at  Port  of  Spain,  who  hesitated  to  act 
until  convinced  by  the  captain  of  the  Uartford;  American  consul.  Port  of  Spain,  then 
signed  the  necessarv  papers.  The  Venezuelan  consul  is  evidently  of  wrath  at  what 
he  considers  our  lack  of  respect,  and  made  a  number  of  covert  thrifts  as  to  what  would 
happen  if  his  orders  were  disregarded;  however,  the  captain  of  the  Hartford  told  me 
to  go  ahead,  and  that  he  would  take  care  of  any  side  shows  that  might  be  tried  on  us. 

•*On  reaching  ("afto  Colorado,  we  found  Gen.  Horacio  Ducharme  in  control  of 
custom-house,  and  he  entered  and  cleared  us  as  chief  of  the  revolution. 

'•Doctor  Ponce  and  myself  reached  our  destination  on  the  evening  of  the  2d  and 
made  every  possible  arrangement  to  meet  the  Warner  and  Quinlan  people  if  they  came 
our  way,  ana  I  left  our  place  at  12  o'clock  on  the  night  of  April  3d,  well  satisfied  that 
our  people  could  h')ld  down  the  situation.  Everytning  went  well  until  we  reached 
th-*  junction  of  the  San  Juan-Frances  rivers,  when  1  was  suddenly  called  by  captain 
of  Wtingj  who  report tnl  that  we  were  being  fired  upon,  and  he  at  the  same  time 
promptly  seized  a  barker  and  fired  back.  I  do  not  know  who  the  parties  were,  but 
there  were  three  rowboata,  with  cjuite  a  number  of  men.  We  continucKl  on  oiu*  way, 
and  on  my  return  here  1  immediately  reporte<l  to  the  American  consul  and  the  cap- 
tain of  the  Hartford;  the  latter  advised  tne  American  consul  to  notify  the  American 
minister  at  Caracas,  which  he  did  by  cablegram  in  plain  words,  of  which  I  inclose  you 
a  translation  into  code.  I  also  inclose  copies  of  cables  sent  and  received  between  your 
office  and  this. 

*•  In  compliance  with  your  last  cabU»gram,  1  immediately  consulted  the  captain  of 
the  Hartford  and  forwarded  you  a  cablegram  in  accordance  with  his  advice;  he  also 
instructed  the  American  consul  to  notify  Washington  of  the  fact  that  the  Viking  waa 
fired  upon  and  that  the  manager  of  the  company  requested  the  Hartford's  protection. 

''Whether  my  action  fits  in  with  your  views  or  not  is  difficult  for  me  to  Know,  but 
the  fact  remains  that  the  coimtry  is  in  such  a  state  that  we  neinl  either  direct  protec- 
tion from  our  Government  or  proper  authority  to  defend  ourselves,  and  such  authority 
is  not  likely  to  be  eiven  from  the  only  place  where  it  could  come,  viz,  Washington. 
"Yours,  truly, 

'  (Signed)  Malcom  A.  Rafferty,  "/.  A.  C* 

April  14  (1.15  p.  m.):  Cabled  Major  Rafferty,  in  order  to  avoid  g[iving  pretence  for 
B^'izure  of  steamsnip  Viking ^  not  to  go  to  any  Venezuelan  ports  until  further  advised. 

[TransUtion  of  opinion  of  Dr.  J.  B.  Bance  in  re  Viktng  incident.] 

Caracas,  April  14,  190t, 
Mr.  J.  L.  Rakb, 

Managing  Director  New  York  and  Bermuda  Company,  Present. 

Dear  Sir:  Complying  with  your  wishes,  I  have  given  my  most  special  attention 
to  the  incident  of  the  'l^ng,  although  we  have  not  yet  the  necessary  information  as 
to  exactly  what  has  happened  which  would  serve  as  a  sure  guide  for  us  to  give  an 
opinion  in  the  matter. 
The  facts  such  as  have  been  stated  and  on  which  I  base  my  conclusions  are  as  follows: 
The  steamship  Viking  was  in  absolute  necessity  of  going  from  Port  of  Spain  to 
Cafio  Colorado  without  any  loss  of  time,  to  carry  one  of  our  attorneys,  whose  presence 
was  indispensable  there,  as  well  as  to  carry  provisions,  as  it  always  does,  for  tne  work- 
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men  and  employees  of  the  company  at  Guanoco.  The  Venezuelan  consul  at  Port 
of  Spain  refuBe<l  to  give  the  vessel  papers  without  stating  his  reasons  Ua  his  action, 
and  the  vessel,  compelled  or  it  was  for  the  urgent  necessity  of  accomplishing  its  duty, 
and  besides,  being  under  the  American  flag,  received  its  papers  from  the  American 
consul  at  that  place,  and  left  Port  of  Spain.  We  do  not  yet  Know  whether  the  steamer 
touched  at  Cailo  Colorado  or  at  some  other  port,  nor  if  the  pro\'iBions  it  carried  were 
unloaded,  but  according  to  the  information  given  to  me,  it  touched  on  the  Vene- 
zuelan coast,  and  that  on  returning  to  Port  of  Spain  was  fired  at  in  the  "  Cafio  Frances,'' 
receiving  some  gimshots  from  land,  from  whom  as  yet  unknown. 

These  are  the  tacts  which  I  take  as  certain,  save  such  change  as  further  information 
may  make. 

It  is  a  principl<:'  of  universal  legislation,  also  adopted  by  Venezuela,  that  ignorance 
of  the  establinncKl  laws  does  not  excuse  its  nonfulfillment,  and,  in  what  relates  to 
revenue  matters,  l^w  XVI,  chapter  13,  article  226,  of  the  code  of  hacienda,  offers 
a  weak  attenuation  to  that  principle;  moreover,  article  24,  chapter  1,  of  the  same  law, 
imposes  on  the  Venezuelan  consuls  in  foreign  countries  the  duty  of  informine  whoever 
desires  information  on  this  point  of  the  conUmta  of  revenue  regulations  ancisive  any 
explanations  he  may  be  asked  for  on  the  subject,  with  the  view  of  saving  the  inter- 
ested parties  from  any  damages  that  might  be  derived  from  its  nonfulfilbnent. 

The  vessel  could  not  have  left  legally  trom  Port  of  Spain  for  Oafio  Colorado  without 
papers  having  been  given  to  it  by  the  consular  ag^nt  of  Venezuela,  and  its  having 
left  without  such  papers  can  not  be  excused  by  the  absolute  necessity  that  was 
alleged,  nor  is  it  covered  by  papers  given  to  it  by  the  American  consul,  which  would 
only  serve  to  prove  that  the  steamer  was  not  on  a  smu^ling  expedition,  which  is  a 
most  important  fact:  but  the  fact  always  remains  that  Law  XVI,  article  2,  was  not 
compliwl  witli,  and,  besides,  articles  24,  3(5,  38,  47,  187,  190,  IM,  195,  and  223  of  the 
same  law  are  against  us:  also  I^w  XXI  of  the  alwve-mentioned  code,  article  1  i erases 
4,  5,  6,  9.  and  10). 

The  consul  having  refused  to  give  the  vessel  any  papers,  he  would  have  l>een  liable 
to  res}M)nsibility  for  any  <lainages  (art.  39.  Law  Avl)  if  the  captain  of  the  sK'amer 
had  confined  hiins(?lf  to  oi)taining  som<»  proof  of  such  refusal  as  well  as  of  the  impera- 
tive nec(  ssity  for  his  sailintr.  The  responsibility  of  the  consular  agent  might  have  luH-n 
used  against  the  Venezuelan  Government.  However,  the  fact  of  the  steamer  having 
left  and  returned  in  spite  of  such  a  refusal  constitutes  a  violence  that  places  us  in  a 
disadvantageous  position. 

It  is  obvious,  on  the  other  side,  that  the  steamer,  by  leaving  port  without  papers  by 
the  Venezuelan  consular  agent,  did  not  in  any  way  fatcilitate  its  trip  nor  cover  the 
possibility  of  accomplishing  the  mission,  which  was  alleged  to  be  indispensable, 
since  on  its  arrival  it  would  legally  be  liable  to  be  stopped  and  seized,  not  only  the 
steamer  itself,  but  its  cargo  also,  and  in  the  case  it  haa  touched  at  some  unopened 
port,  or  a  deserted  island,  in  which  cases  the  responsibility  incurred  would  be  still 
more  serious.  The  alleged  imperative  necessity  is  entirely  destroyed  by  these  argu- 
menti*. 

It  is  a  fact  that  the  steamer  touched  the  Venezuelan  coast  for  the  purpKwe  of  land- 
ing men  and  provisions  (I  do  not  know  whether  it  succeeded),  since  on  its  return  it 
was  fired  at  in  the  "Cafio  Frances."  It  is  therefore  unquestionable  that,  besides  the 
steamer  having  left  without  the  necessary  papers,  it  ille^ly  landed  and  returned. 

Any  damages  that  either  the  steamer  or  the  company  may  have  suffered,  on  the 
former  being  fired  at  in  the  Cafio  Frances,  can  not  be  claimed  on  solid  grounds— 
firstly,  because  it  was  illegally  navigating  Venezuelan  waters;  secondly,  because  it  is 
not  known  whether  the  attack  came  from  public  forces  or  revolutionaiv  forces,  and 
thirdly,  because  if  it  came  from  revolutionary  forces — this  is  a  point  that  has  been 
discussed  and  maintained  on  good  fijounds  by  the  Department  of  State  of  the  United 
States,  that  a  government  can  not  be  held  responsible  for  damages  caused  within  its 
territory  to  foreigners  by  a  revolutionary  party,  and  this  theory  would  surely  be 
invoked  against  the  company. 

The  Venezuelan  consul  at  Port  of  Spain  was  not  in  the  right  in  refusing  papers  to 
the  steamer  without  expressing  the  reasons  he  had  for  so  doing,  but  umortunately 
the  company  did  not  avail  itself  of  this  circumstance,  which  might  have  placed  it  in 
a  good  position  to  claim  damages. 

These  considerations,  founded  on  the  lack  of  information  that  I  have,  may  be 
changed  by  further  and  more  accurate  fatcts. 

My  impression  (or  opinion),  as  one  of  the  company's  attorneys,  is  that  the  Viking 
should  not  return  to  Venezuela;  if  it  did,  it  woula  be  seized  under  the  revenue  regu- 
lations or  laws. 

Looking  forth  to  new  developments  in  this  case,  and  awaiting  your  orders,  I  remain. 
Yours,  very  truly, 
1 ,1  J.  B.  Rance. 
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[Translation  of  modified  opinion  Dr.  J.  B.  Bance  in  re  Viktng  incident.] 

Caracas,  April  18, 190i. 
Mr.  J.  L.  Rake, 

Managing  Director  of  the  New  York  and  Bermndez  Company , 

Caracas,  Venezuela. 

Dear  Sir:  I  beg  to  confirm  in  all  its  parts  mv  letter  of  the  14th  instant,  since  it  is 
still  my  belief  that  if  the  steamship  Vilnng  touches  again  the  Venezuelan  coast  it  will 
l>e  seized  under  the  revenue  laws.  But  the  further  information  that  I  now  possees 
places  ine  in  a  position  to  add  to,  and  to  a  certain  extent  to  modify,  my  previous  impres- 
sions in  a  manner  favorable  to  our  position. 

The  new  facts  given  to  me  are  as  follows:  First,  that  the  Venezuelan  consul,  on 
refusing  to  give  the  steamship  Viking  papers  for  Caiio  Colorado  (Venezuela)  gave  as  a 
motive  for  his  refusal  the  fact  that  the  region  in  which  Caiio  Colorado  and  the  custom- 
house are  situated  was  in  the  hands  of  the  revolutionists,  and  second,  that  the  Viking 
arrived  at  the  custom-house  and  landed  there  one  of  the  company's  attorneys  and 
some  provisions  for  the  emplovees  of  the  company  and  that,  on  its  return,  it  was 
cleared  by  the  custom-house,  wnich  actually  was  in  the  hands  of  the  revolutionists. 

In  my  opinion  the  grounds  on  which  the  consul  based  his  refusal  is  not  a  legitimate 
one,  Cano  C'olorado  being,  as  it  is,  an  open  port  to  foreign  commerce.  The  port  had 
neither  been  closed  nor  olockaded,  and  foreign  vessels  are  perfectly  strange  to  the 
political  convulsions  the  country  is  goin^  through. 

These  facts  once  established,  and  taking  into  account  that  the  Viking  might  be 
seized,  the  company  would  have  a  right  to  cUiim  damages  through  diplomatic  channels, 
basing  its  claim  on  international  rules.  There  are  several  very  important  precedents  in 
our  favor  in  the  diplomatic  records,  not  only  of  the  United  States,  but  also  in  those  of 
Venezuela. 

It  is  very  important  to  obtain  and  keep  at  hand  some  evidence  proving  the  grounds 
on  which  the  Venezuelan  consul  based  his  refusal  to  let  the  Viking,  on  its  trip  or  trips, 
sail  aswell  as  carry  its  cargo.  It  is  important  to  prove  the  fact  that  it  was  given  i>aperB 
by  the  American  consul,  as  well  as  its  having  been  entered  and  cleared  by  the  insur- 
gents that  were  in  possession  of  the  custom-house  at  Cafio  Colorado. 

I  shall  have  the  pleasure  in  due  time  to  hand  you  a  full  report,  containing  precedents 
of  an  international  order,  on  which  my  opinion  is  based. 

Yours,  truly,  J.  B.  Bance. 


Th4!  Acting  Secretary  of  State  to  Minister  Bowen, 

[Tele^am.] 

Department  of  State, 
Washington,  April  81,  1902. 

The  Department's  instruction  to  you  to  object  to  illegal  disposses- 
sion of  Bermudez  Company  was  not  intended  to  imply  any  interrerence 
with  the  regular  administration  of  justice,  but  only  that  you  should 
object  if,  upon  your  knowledge  of  the  facts,  illegal  dispossession  should 
be  attempted.  If  there  appears  to  be  any  abuse  in  the  administration 
of  justice,  including  enforcement  of  judgments,  requiring  or  seeming 
to  require  action  of  tliis  Government,  you  will  report  the  facts  to  the 
Department  and  await  instructions. 

Hill,  Acting. 

The  Acting  Secretary  of  State  to  Minister  Bowen, 

[Tdegram.] 

Department  of  State, 
Washington,  April  22,  1902. 

Represented  Venezuelan  consul  Port  of  Spain,  who  refuses  clear 
Bermudez  Company's  vessel  Viking  for  Cafio  Colorado  mth  food  sup- 
plies for  employees,  declares  if  vessel  proceeds  vrith  papers  signed  by 
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the  United  States  consul  he  wilt  send  gunboat  to  seize  her  as  pirate. 
Ascertain  and  report  whether  declaration  of  Venezuelan  consul  was 
authorized  by  Venezuelan  Government. 

Hill,  Acting. 

Minister  Botoen  to  the  Secretary  of  SUOe. 

[Ttltgnxa.J 

Cabagas,  AprU  22, 1902. 
Last  eighteen  words  of  your  cable  unint«lUgible.     Attempted  dis- 
possession Bermudez  Cpmpany  abandoned  for  the  present,  as  advei^ 
saiy  of  Bennudez  Company  left  here  for  New  York  yesterday,  after 
interview  with  me. 

BOWEN. 


Minister  Bowen  to  the  Secretary  of  State. 

[TelecTom.] 

Caracas,  April  :^S,  1902. 
Id  answer  to  your  corrected  cable,  I  believe  order  of  dispossession 
was  illegal,  and  I  objected  so  vigorously  that  dispossession  was  not 
attempted.  I  think  status  should  be  maintained  until  final  judgment 
is  rendered.  Lawyer  of  adversary  of  Bermudez  Company  snowed  me 
to-day  cable  from  Washington  stating  that  you  had  instructed  me  not 
to  interfere  with  judgment.  He  claimed  order  of  dispossession  might 
now  be  enforced.  I  told  him  I  should  not  take  back  one  word  I  have 
said  to  the  Venezuelan  Government,  nor  cease  to  object  to  enforce- 
ment of  illegal  orderof  dispossession  until  I  am  peremptorily  instructed 
so  to  do  by  you. 

Bowen, 

Mimster  Bowen,  to  (he  Secretary  of  State. 

Caracas,  April  23,  1902. 
Minister  for  foreign  affairs  says  Venezuelan  code  compels  war  ships 
to  capture  as  contraband  any  snips  not  duly  cleared  by  Venezuelan 
consuls. 

Bowen. 

The  Acting  Secretary  of  State  to  Minister  Bowen. 

(Telegram.] 

Department  of  State, 
Washington,  April  25,  1902. 
This  Government  regards  the  course  of  the  Government  of  Vene- 
zuela respecting  the  ^'ilcing  as  contrary  to  international  law  and  re- 
quests that  the  Venezuelan  consul  be  directed  to  issue  clearance 
papers  or  that  those  of  the  American  consul  be  respected.  The  cir- 
cumstances require  prompt  action. 

Hill,  Ading. 
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Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  April  SO,  1902. 

Minister  for  foreign  affairs,  by  order  of  the  President,  has  filed 
with  me  a  strong  protest  against  act  of  our  consul  at  Port  of  Spain 
in  clearing  Viking  for  CafLo  Colorado,  and  characterizing  it  as  an 
interference  with  Venezuelan  commerce  and  an  infringement  on  the 
Venezuelan  sovereignty.  The  minister  states  that  this  incident  is 
serious,  and  requeste  protest  be  forwarded  to  you. 

Bowen. 


The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  May  1,  1902. 

Without  waiving  rights  already  claimed,  say  to  Venezuelan  Gov- 
ernment that  upon  representations  made  to  this  Department  the 
men  of  the  New  York  and  Bermudez  Company  are  without  food 
and  dependent  upon  the  provisions  on  board  the  Viking,  it  is  urged 
that  after  search  for  arms  and  ammimition,  the  Viking  be  cleared 
with  an  innocent  cargo  for  Cafio  Colorado  either  by  the  Venezuelan 
or  the  American  consul.     Answer  urgent. 

Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  90.]  Legation  of  the  United  States, 

Caracas,  May  2,  1902. 

Sir:  I  have  the  honor  to  confirm  and  acknowledge  cables  in  regard 
to  the  Viking  incident,  copies  of  all  of  which  vnS  be  found  on  tne 
annexed  sheets.  I  also  inclose  translations  of  the  forei^  office 
correspondence  on  the  subject  and  some  documents  furmshed  by 
Mr.  Rake,  general  manager  of  the  New  York  and  Bermudez  Company. 
I  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure  No.  1— Telegram.] 

The  Acting  Sfcrefary  of  State  to  Minister  Bowen. 

April  22,  1902. 
Represented  Venezuelan  consul.  Port  of  Spain,  who  refuBen  clear  Bermudez  Com- 
pany veeeel  Viking  for  Cafto  Colorado,  with  food  supplies  for  employees;  declares  if 
vessel  proceeds  with  papers  signed  by  United  States  (*onfiul  he  will  send  eunboat  to 
seize  her  as  pirate.  At«certain  and  report  whether  declaration  of  Venezuelan  consul 
was  authorized  by  Venezuelan  Government. 

Hill,  Acting. 


[Inclosure  No.  2— Telegram. j 

Minister  Bowen  to  the  Secretary  of  State. 

April  23, 1902. 

'   Minister  for  foreijg;n  affairs  says  Venezuelan  code  compels  warships  to  capture  as 
contraband  any  ships  not  duly  cleared  by  Venezuelan  consuls. 

BOWBN. 
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[Indosure  No.  3— Translation.] 
The  Minister  for  Foreign  Affairs  to  Minister  Bowen. 

April  26, 1902. 

Mr.  Minister:  In  accordance  with  instructions  from  the  Fireflident  oI  the  Repablic, 
I  have  to  inform  you  of  and  protest  against  an  act  committed  by  the  United  Statei 
consul  at  Port  of  Spain  as  an  interference  with  Venezuelan  commerce  and  an  inirinn- 
ment  on  the  internal  jurisdiction  of  this  Republic.  I  refer  to  the  deaiance  dt  the 
Viking  for  Cafio  Colorado,  and  which  was  mentioned  in  a  note  to  your  excellency  from 
my  predecessor  on  the  8th  of  this  month. 

The  Venezuelan  consul  in  Trinidad  having  been  obliged  to  Bospend  temponrily 
the  clearance  of  ships  for  certain  ports  on  the  coast  where  there  are  at  present  no  fiscal 
authorities,  the  United  States  consul  took  it  upon  himself  to  dear  the  ship  in  spite  of 
the  protests  of  the  Venezuelan  consul  and  of  the  exceptional  circumstances  that  had 
caused  clearance  to  be  temporarily  suspended. 

Law  XVI  of  the  Hacienda  Code  prescribes  certain  duties  to  consuls  which  can  not 
be  fulfilled  without  the  concurrent  action  of  the  fiscal  agents  in  the  Venezuelan  ports. 
So  that  the  temporary  suspension  of  consular  clearance,  made  necessary  on  account 
of  certain  internal  conditions,  and  for  certain  places  like  Caiio  Colorado,  which  is 
only  open  for  the  importation  of  its  own  consumption,  did  not,  on  account  of  the  inter- 
ference of  a  foreign  consul,  produce,  as  it  naturally  would,  a  state  of  albirs  favorable 
for  peace,  but  an  exactly  opposite  effect  to  that  which  was  sought  for  in  the  law  for 
the  saf^uard  of  general  interests. 

In  informing  your  excellency  of  this  grave  inddent  I  beg  that  you  will  notify  your 
Government  of  this  protest  against  the  action  of  the  United  States  consul  at  Port  of 
Spain. 

Accept,  etc.,  Maxiel  Formbona  Palacio. 


[Inclosuro  No.  4 — Translation.] 
The  Minister  for  Foreign  Affavrs  to  Minister  Bowen.    [ 

Caracas,  April  8,  1902. 

Mr.  Minister  :  A  little  while  before  the  interview  I  had  the  honor 
of  having  with  your  excellency  yesterday  afternoon,  I  had  received 
o^jiers  from  the  President  to  inform  ^rour  legation  that  on  the  4th  of 
the  present  month  the  steamer  Vilcmg  had  left  Port  of  Spain  for 
Guanoco  without  clearance  papers  from  the  Venezuelan  consul.  It  is 
to  be  supposed  that  the  agent  of  this  Republic  called  the  attention  of 
the  ship  to  the  fact  that  there  were  no  nscal  agents  in  Guanoco. 

In  informing  your  excellency  of  this  fact  I  must  say  to  you  that  the 
Government  reserves  to  itself  in  this  matter  any  action  provided  by 
the  fiscal  laws. 

I  renew  etc.,  J.  R.  Pachano. 


[Inclosurc  No.  5— Tdegram.] 

Minister  Bowen  to  the  Secretary  of  State. 

April  26,  1902, 

Minister  for  foreign  affaire  ha^*  filed  with  me  strong  protest  against  act  of  oui  <t>nsul 
at  Port  of  Spain  in  clearing  Vihing  for  Caiio  Colorado,  and  characterizes  it  as  an  inter- 
ference witn  Venezuelan  commerce  and  an  infringement  on  the  Venezuelan  sov- 
ereignty. The  minister  states  that  this  incident  is  serious  and  requests  piotest  be 
forwarded  you. 

Bowen. 
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[Inclosure  No.  5.] 
M.  A.  Rafferty  to  J.  L,  Rake. 

Port  op  Spain,  Trinidad,  April  16, 190t. 

Dear  Sir:  Inclosed  please  find  copies  of  the  correspondence  on  the  clearance  of 
the  steamship  Vihina,  etc. 

The  facts  are  as  follows: 

On  April  2  we  applied  for  Venezuelan  consular  cli»arance  for  the  Viking  to  proceed 
to  Caiio  Colorado. 

The  Venezuelan  consul  kept  us  waiting  on  various  pretexts  until  late  in  the  after- 
noon (he  was  closeted  most  of  the  day  with  P.  R.  Quinlan  and  his  agents).  On  the 
afternoon  of  the  2d  of  April  I  received  the  attached,  marked  ''!,"  and  immediately 
handed  it  to  the  United  States  consul,  at  the  same  time  requesting  an  American  con- 
sular clearance. 

Tlie  American  consul  hesitated,  and  in  fact  endeavored  to  find  excuses  to  avoid  giv- 
ing us  a  clearance;  but  tinall^^  finding  we  intended  calling  for  the  nartford^B  pro- 
tection, was  induced  to  act,  wmch  he  did  by  forwarding  No.  "2,"  and  after  receipt  of 
No.  "3,"  giving  us  clearance. 

In  No.  3  you  will  have  the  reply  of  the  Venezuelan  consul;  in  his  clause  No.  1  he 
lies,  and  you  will  also  note  his  concluding  paragraph.  The  Michelena  referred  to  has 
been  a  customs  officer  at  the  Cai^o  Colorado  for  alon^  time,  and  is  not  our  agent,  unless 
the  fact  that  he  usually  received  a  fee  from  us  to  induce  him  to  hurr>'  with  our  papers 
could  make  him  so. 

Noe.  4  and  5  are  my  own  and  Captain  Dalton's  reports  to  the  United  States  consul 
that  the  Viking  was  fired  at,  and  demanding  protection. 

Noe.  6  and  7  speak  for  themselves. 

On  April  10  we  again  applied  for  a  Venezuelan  clearance,  and  were  not  only  refused, 
but  threatened  by  the  Venezuelan  consul  that  if  we  took  the  Viking  into  Venezuelan 
waters  without  his  permission  he  would  have  the  l)oat  seized  as  a  pirate.  Noe.  8 
and  9  refer  to  this. 

The  United  States  consul  again  cleared  us,  and  on  the  same  day  1  received  No.  10 
from  the  Venezuelan  consul.  We  left  here  on  the  night  of  the  10th  fully  prepared 
to  protect  ourselves,  and  returned  to  Port  of  Spain  on  the  14th  without  being  inter- 
fered with. 

Yours,  truly,  »  Malcolm  A.  Rafferty. 


ninelosure  No.  7.)  I 
Mr.  Figueredo  to  Mr.  Rafferty. 

[Translation.] 

Trinidad,  Aprils,  1902. 

Taking  in  consideration  that  the  port  of  CaAo  Colorj<lo  has  been  occupied  by  the 
revolutionists,  the  traffic  between  this  island  and  the  said  port  muot  be  stopped  until 
a  new  order  from  the  National  Oovemment. 

Pleaee  advise  receipt  of  this  letter. 

Yoj^rs,  truly,.  Carlos  B.  Fkj teredo. 


[iDcloaure  No.  8.] 
Consul  Smith  to  Mr.  Figueredo. 

Port  of  Spain,  Trinidai»,  April  t,  190t. 

Sir:  I  have  the  honor  to  inform  vou: 

I  am  advised  by  Bfaj.  Malcom  A.  Rafferty,  manager  for  the  New  York  and  Ber- 
mudez  Compmnv,  that  he  made  application  for  clearance  papers  for  the  American 
vessel  Viking,  oi  New  York,  belonging  to  the  said  New  York  and  Bermudez  Company. 
Tlie  said  papers  applied  for  were  for  the  purpoee  of  entering  the  steamship  Viking  at 
Oafio  Colorado^  Venezuela,  from  where  the  steamship  Viking  was  to  proceed  to  (Jua- 
noco,  her  destination. 

I  am  further  advised  by  Major  Rafferty  that  the  papers  applied  for  have  been 
refused. 

I  have  the  further  honor  to  advise  you  that  it  is  imperative,  in  the  interests  of  the 
New  York  and  Bermudez  Company,  that  the  steamship  Viking  should  proceed  to 
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Cafio  Colorado  and  Guanoco,  as.  in  view  of  these  conditions,  I  respectfully  request 
that  you  favor  the  New  York  ana  Bermudez  Company  with  the  {Mtpen  zequested,  and 
in  the  event  of  your  not  issuing  same,  that  you  advise  me  in  writmg  your  reascms  for 
such  refusal  to  issue  said  papers. 

I  have,  etc.,  Alvin  Smith,  United  Staia  Coitmd. 


[Indosure  No.  9.] 

« 

Mr.  Figueredo  to  Consul  Smith, 
[Translation.] 

Port  of  Spain,  April  jf ,  19i>t, 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  this  date.  In  answer 
to  it  I  must  tell  you: 

I.  It  is  not  true  that  in  this  consulate  has  been  refused  the  papers  for  dis^tching 
the  Viking,  as  they  not  even  were  brought  to  the  secretary.  When  Major  Ka£Ferty 
asked  at  what  time  he  could  get  the  papers  which  he  intended  to  send,  I  answered  by 
word  and  soon  after  by  an  official  letter,  which  he  had  not  the  kindness  to  acknowledge 
receipt,  that  taking  in  consideration  that  the  revolutionists  were  in  possession  of  Cafio 
Colorado,  the  said  port  closed  to  traffic  until  new  order  from  the  Venezuelan  Govern- 
ment, the  closing  of  the  said  port  being  for  all  national  and  foreign  vesseb,  without  any 
exception. 

II.  My  honorable  colleagues  must  understand,  whose  intervention  in  this  a£fair  I 
consider  particular  and  officiously,  it  is  not  possible  that,  signed  by  a  Venezuelan 
authority,  as  I  am,  those  papers  serve  to  give  life  and  movement,  in  any  form,  to  places 
commanded  by  revolutionary  chiefs,  even  if  it  is  temporarily. 

III.  The  dispatch  of  vessels  made  by  this  consulate  to  a  port  occupied  by  the  revolu- 
tion would  be  an  act  of  immorality,  a  treason  to  the  constitutional  Government  of 
Venezuela,  as  it  would  be  a  sanction  of  the  revolt,  and  I,  neither  as  consul  for  Venezuela 
nor  in  any  form,  commit  disloyal  or  immoral  acts. 

I  think  wise  to  tell  you  that  the  collector  of  Cafio  Colorado,  appointed  by  Gen. 
Horacio  Ducharne,  is  Mr.  Michelena,  the  agent  for  the  New  York  and  Bermudez  Com- 
pany. 

I  have,  etc.,  C.  B.  Figueredo. 


'Inclosure  No.  10.1 

Mr.  Rofferty  to  Consul  Smith, 

April  4,  1902. 

f  Sir:  I^beg  to  submit  the  following  statement  to  you,  which  connects  with  the  infor- 
mation you  already  have  concerning  the  movements  of  the  New  York  and  Bermudez 
Company's  steamship  Vikinq: 

The  Venezuelan  consul,  Mr.  Carlos  B.  Figueredo,  having  refused  to  give  the  com- 
pany's vessel  clearance  for  the  Cafio  Coloradfo,  in  Venezuela,  the  matter  was  brought 
to  your  attention  and  you  cleared  the  vessel  as  United  States  consul.  The  Vihng 
proceeded  to  the  vicinity  of  the  custom-house  at  Cafio  Colorado,  stopping  at  her  cus- 
tomary anchorage,  and  fR>m  there  I  proceeded  up  the  river  to  the  custom-house. 

I  found  the  custom-house  at  Cafio  Colorado  in  possession  of  one  Horacio  Ducharne, 
whom  I  ascertained  to  be  a  revolutionary  leader,  and  he  informed  me  that  he  was 
general  in  control  of  the  whole  district  for  the  revolutionary  party  in  Venezuela. 

General  Ducharne  accepted  the  papers  provided  by  you  as  United  States  consul, 
and  at  the  same  time  gave  me  clearance  papers  for  my  return  trip  to  Trinidad. 

After  leaving  the  Venezuelan  custom-house  I  proceeded  on  board  the  steamship 
Viking  to  the  New  York  and  Bermudez  (^ompany's  dock  at  Guanoco. 

I  left  Guanoco  on  board  the  steamship  Vihing  at  11.45  p.  m.,  April  3,  the  vessel  pro- 
ceeding down  the  Guanoco  and  San  Juan  rivers  on  her  way  to  Trinidad. 

On  nearing  the  junction  of  the  Frances  and  San  Juan  rivers  I  was  suddenly  called 
from  my  berth  by  Captain  Dalton,  master  of  the  Vikingy  who  informed  me  that  we 
were  being  fired  upim.  1  reached  the  deck  in  time  to  hear  two  shots  from  some  boats 
that  were  near  iis,  and  prepared  myself  to  repel  any  further  attack. 

Attached  I  beg  to  hand  you  a  report  to  me  from  the  captain  of  the  Viking,  which  I 
have  carefully  inquired  into  and  nnd  to  be  correct  in  every  feature. 

In  conclusion  I  oeg  to  state  that  the  New  York  and  Bermudez  Company  has  on  its 
property  at  Guanoco.  Venezuela,  at  the  present  moment  6  citizens  of  the  United 
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States  and  over  100  British  subjects.  1  beg  further  to  state  that,  from  my  own  obser- 
vation, that  portion  of  the  country  embraced  by  the  eastern  portion  of  the  State  of 
Sucre  and  part  of  the  State  of  Maturin  is  entirely  without  law  or  order,  as  is  shown  by 
the  fact  of  the  New  York  and  Bermudez  Company's  vessel  (employed  only  in  the 
legitimate  business  of  the  company)  being  fired  upon,  and,  still  furtner,  that  I  consider 
the  employees  of  the  company  at  the  company's  works  at  Guanoco  are  in  danger  of 
similar  attacks  at  any  moment. 

I  would  respectfully  ask  that  you  draw  the  attention  of  the  proper  authorities  o# 
the  United  States  Government  to  this  matter,  looking  toward  proper  and  adequate 
protection  of  its  citizens  employed  by  the  New  York  and  Bermudez  Company. 
Respectfully, 

M.  A.  Rafferty, 
Manager  New  York  and  Bermudez  Company^  British  West  Indies. 


[Inclofiure  No/ll.] 
Captain  Dalton  to  Mr.  Rafferty. 

Port  of  Spain,  Trinidad,  April  4,  190t. 

Sir:  I  beg  to  submit  the  following  report  in  connection  with  the  movements  of  the 
company's  steamshij)  Viking  iot  your  attention: 

In  accordance  with  your  instructions  the  steamship  Viking  left  the  company's 
dock  at  Guanoco  at  11.45  p.  m.,  April  3.  We  proceeded  down  the  San  Juan  River 
without  any  unusual  incidents  untu  on  nearinc  the  junction  of  the  Frances  and  San 
Juan  rivers  the  ship  was  suddenly  fired  upon  from  three  boats  which  were  lying  in 
the  shadow  of  the  mangrove  trees  on  the  bank  nearest  us. 

We  were  not  hailed  or  signaled  in  any  way;  the  boats  had  no  lights  and  gave  no 
intimation  of  their  location  until  they  opened  fire  on  us. 

At  the  first  shot  I  called  you  from  your  stateroom,  at  the  same  time  picking  up^a 
rifle  that  was  in  your  room,  and  reached  the  forward  part  of  the  deck  in  time  to  hear 
the  bullet  from  tne  second  snot.  I  then  returned  the  fire  with  one  shot,  when  the  party 
attacking  us  fired  their  third  and  finid  shot,  I  firing  my  second  shot  almost  simultane- 
ously. In  accordance  with  your  instructions  I  proceeded  on  my  way  down  the  San 
Juan  River  to  the  Gulf  of  Paria  and  on  to  Port  of  Spain. 

I  have  no  knowledge  as  to  whom  the  boats  attackme  us  belong  to  or  of  whom  their 
crews  consist;  but  I  am  perfectly  satisfied  that  these  Doats  were  lying  in  ambush  to 
attack  the  Viking. 

I  beg  to  request  that  the  company  will  afford  myself  and  the  vessel  proper  protec- 
tion, as  under  the  conditions  existing  at  the  present  time  in  that  part  of  Venezuela 
in  which  I  have  to  handle  the  Viking  is  apparently  without  law  or  order,  and  I  con- 
sider that  the  company's  steamer  and  my  own  life  and  that  of  the  crew  to  be  in  danger 
at  any  moment  wnile  traveling  in  Venezuelan  waters. 

I  bieg  to  state  that  the  foregoing  statement,  as  far  as  the  attack  on  the  steamer  is 
concerned,  can  be  confirmed  by  tne  steersman  of  the  vessel. 
Reppect  fully, 

Jamf.8  Dalton, 
Captain  of  the  New  York  and  Bermvdez  Compamf*s  Steamer  ViJnng, 


[Inclosure  No.  12.] 
Mr.  Figueredo  to  the  Manager  of  the  Xew  York  and  Bermudez  Company. 

•  Translation.] 

Port  of  Spain,  Trinidad.  April  5,  1902. 

Sir:  It  in  v(»r>'  ntrange  that  up  to  the  present  moment  you  have  not  deigned  to 
answer  my  letter  of  the  2d  instant,  in  which  I  advised  you  that  the  revolutionists 
being  in  poweseion  of  the  port  of  Cafto  Colorado,  this  consulate  had  suspended  the 
dispatching  of  veupels  to  said  jwrt  until  the  Venezuelan  Government  instructs  the 
contrarv. 

By  tfiis  letter  I  come  now  to  give  the  same  advice,  and  I  wish  to  have  an  answer 
in  due  form  and  which  in  every  case  will  save  the  responsibility  of  my  Government, 
of  the  Venezuelan  Republic,  and  even  mine,  if  on  account  of  the  trips  of  vessels  belong- 
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ate  to  that  company  or  of  vessels  dispstcbed  by  said  company,  without  an  order  fnm 
thu  consulate,  the  said  veosela  or  the  intereeta  of  the  company  in  Guanoco  Buffer  any 
injury  or  damage  made  by  the  revolutioniflta. 

The  manager  of  the  company  must  know  that  of  all  that  has  happened  and  alao  d 
the  last  trip  of  the  steamer  Viking  I  have  informed  my  Oovemment,  the  "ac^" 
authority  I  acknowledge  and  before  which  1  muA  render  an  account  of  my  actiona. 

You  tmve  the  right  of  complaiot  and  protest  before  my  Goveniment,  which  you 
can  make  whenever  you  thiak  rx 
Your  servant, 


[InclMure  No,  13.] 
Mr.  Rafferly  to  Mr.  Figverrdo. 

Port  of  Spain,  Trinidad,  .April  7,  190i. 
Sib:  I  beg  to  acknowledge  t)ie  reteipt  of  your  favor  of  the  5th  of  April,  for  which 
please  accept  my  thanks. 

M&LCOM  A.  Rapperty, 
For  Nrw  York  and  Bermuda  Company. 


Ilncloaare  No.  H.] 
Mr.  Rafferly  to  Conrntl  Smith. 

April  10,  1902. 
Sir:  I  beg  to  hand  you  attached  a  report  from  the  captain  of  the  New  York  and 
Bermudez  Company's  steamer  Viixng,  Capt.  James  Daltun,  with  rcsard  to  the  action 
of  the  consul  for  the  United  States  of  Venezuela  on  our  application  for  a  clearance  for 
the  Viimg,  from  Port  of  Spain  to  Caiio  Colorado,  Venezuela. 

I  beg  to  Btat«  that  it  is  ol  the  utmost  importance  to  the  busineee  of  the  New  York 
and  B«rjnudez  Company  chat  the  Viking  should  proceed  to  Guanoco,  Venezuela 
(port  of  entr}',  Cafio  Colorado),  not  only  with  regard  to  the  regular  business  of  the 
company,  but  in  order  to  supply  provisions  to  7  citizens  of  the  United  States  of  Amer- 
ica and  over  100  British  eubjectswho  are  located  at  Guanoco.  1  beg  further  to  state 
that  the  above-mentioned  employees  of  the  company  are  at  the  present  time  in  want 


KPcnviBiot 
I  especia 


I  especially  draw  your  attention  to  Captain  Dalton's  statement  of  the  threat  of  the 
Venezuelan  consul  to  treat  the   Viking  as  a  pirate  if  she  goes  to  Venezuelan  waters, 
and  hereby  demand  the  protection  of  the  GovenunenI  of  the  Uitited  States  of  America. 
Respectfully, 

MAiroLH  A.  Bapfbrtv,  Manager. 


llQckwureNo.lS.) 

Captain  Dallon  to  Mr.  Rafferlg. 

April  10,  1W2. 

Dear  Sir;  In  accordance  with  your  instructions  to  clear  the  Viking  for  Caflo  Colo- 
rado, I  presented  mvself  at  the  olltce  of  the  consul  for  the  United  States  of  Venesu^ 
at  2  o'clock  to-day.  having  the  usual  papers,  viz,  manifest,  crew  list,  haggi^[e  list,  list 
of  passengers,  etc.,  with  me, 

I  saw  tne  consul  for  the  United  States  of  Venezuela  in  person,  and  he  conversed 
with  me  in  Enelish,  which  language  lie  speaks  fluently.  The  Venezuelan  consul 
refused  to  clear  tlie  Viking  fur  Ca6o  Colorado  on  the  ground  that  the  port  of  Caho  Colo- 
rado is  in  the  hands  of  Venezuelan  revolutionists,  but  offered  to  clear  the  vessel  for 
Pedemales. 

It  will  be  of  no  use  to  enter  the  Ftin'n^  at  Pedemales,  that  being  a  port  fax  distant 
from  the  San  Juan  River,  through  which  we  have  to  travel  to  the  New  York  and 
Bermudez  Company's  headquarterB  at  Guanoco,  and  for  which  Cnflo  Colorado  is  the 
port  of  entry. 

Furthermore,  there  is  no  port  of  entry  at  Pedemales,  the  customs  port  for  tbat  place 
being  Gairia. 
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The  consul  for  the  United  States  of  Venezuela  further  stated  that  if  the  Viking 
proceeded  to  Venezuelan  waters  without  clearance  napers  from  the'^VenezuelanJcon- 
Bul  she  would  be  treated  as  a  pirate,  and  that  it  would  be  necessary  for  him  to  send  tiie 
Venezuelan  gunboat  Miranda  after  the  Viking  and  treat  her  as  a  pirate  according  to 
Venezu^an  uiws. 

I  immediately  reported  to  the  office  of  the  company  and  was  instructed  to  report  the 
matter  to  the  consul  for  the  United  States  of  America. 

Following  out  these  instructions,  I  reported  to  the  consul  for  the  United  States  of 
America  all  the  foregoing  facts. 

Yours,  truly,  Jab.  Dauton, 

Captain  of  the  Steamship  Vtking. 


[Inclosure  No.  16.] 

Mr.  Figueredo  to  Captain  Dalton. 

[Translation.] 

Consulate  op  the  United  States  op  Venezuela, 

Trinidad,  April  10,  1902. 

Sir:  I  am  very  sorry  not  to  be  able  to  dispatch  you  for  Caflo  Colorado  by  the  same 
motive  which  prevented  me  from  signing  your  papers  the  last  time. 
I  am,  etc., 

Carlos  B.  Figueredo. 


Minister  Bowen  to  the  Secretary  of  State, 

No.  91.]  Legation  of  the  United  States, 

Caracas,  May  2, 1902, 

Sir:  I  have  the  honor  to  acknowledge  and  confirm  cables  from 
and  to  the  Department  in  regard  to  the  order  of  the  court  of  Caru- 
pano  dispossessing  the  New  York  and  Bermudez  Company  of  the 
mine  **Felicidad,  copies  of  which  will  be  found  on  the  annexed 
sheets.  I  also  inclose  the  affidavits  of  Major  Rafferty  and  Mr. 
Ganteaume  in  regard  to  the  assertions  of  the  judge  who  issued  said 
order. 

I  am,  etc.,  Herbert  W.  Bowen. 

[Indoaure  No.  1— Telegram.] 
The  Acting  Secretary  of  State  to  M%ni$ier  Bowen, 

April  21, 1902. 

The  IXeportment'B  instructions  to  you  to  object  to  illegal  disposBeasion  of  Bermu- 
dez Company  was  not  intended  to  imply  any  interference  with  the  regular  admin- 
istration of  justice,  but  only  that  you  should  object  if,  upon  your  Imowledge  of  the 
6urts,  illegal  dispossession  should  be  attempted.  If  there  appears  to  be  any  abuse 
in  the  administration  of  justice,  including  enforcement  of  judgments,  requiring  or 
seeming  to  re<^uire  action  of  this  Government,  you  will  report  the  hct»  to  the  Depart- 
ment and  await  instructions. 

Hill,  Acting, 

[Indosure  No.  2— Telegram.] 
Minister  Bowen  to  the  Secretary  of  State, 

April  22,  1902. 

Last  18  words  of  your  cablegram  unintelligible.  Attempt  to  dispossess  Bermudez 
Company  abandoned  for  the  present,  as  adversary  of  Bermudez  Company  left  here 
for  New  York  yesterday  after  mterview  with  me. 

BOWKN. 
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[Inclosure  No.  3— Telegram.] 
Minister  Bowen  to  the  Secretary  of  State^ 

April  22, 1902. 

In  answer  to  your  corrected  cable,  I  believe  order  of  diBpossession  was  illegal,  and 
I  objected  so  vigorously  that  disposaession  was  not  attempted.  I  think  Bti&ii0  quo 
should  be  maintained  until  final  judgment  is  rendered.  Lawyer  of  adveraary  (A 
Bermudez  Company  showed  me  to-iday  cable  from  Washington  stating  that  you  nad 
instructed  me  not  to  interfere  with  judgment.  He  clain^  ofder  <»  digpooBOoaion 
might  now  be  enforced.  I  told  him  I  should  not  take  back  one  word  I  have  said  to 
the  Venezuelan  Government  nor  cease  to  object  to  enforcement  of  illegal  order  (A 
dispossession  until  I  am  peremptorily  instructed  so  to  do  by  you. 

Bowen. 


[Inclosure  No.  4.] 
Affidavit  of  Malcolm  A.  Rafferty. 

Trinidad,  British  West  Indies. 

I,  Malcolm  Anstice  Rafferty,  of  Port  of  Spain,  in  the  island  of  Trinidad,  manager 
( f  the  New  York  and  Bermudez  Company,  make  oath  and  say  as  follows: 

I.  On  tho  Ist  of  April,  1902,  having  been  informed  by  the  counsel  of  the  said  com- 
pany. Dr.  Celestino  Ferrara,  that  an  order  of  possession  had  been  granted  to  Measre. 
Warner  &  Quinlau  in  respect  of  the  Felicidad  mine  claimed  by  them,  and  that  the 
said  order  was  irregular  and  '*  ultra  vires, ' '  I  requested  an  interview  with  Sefior  Ramon 
Figueroa,  the  judge  of  the  court  of  first  instance  in  Canipano. 

II.  At  the  said  interview  the  said  judge  admitted  in  my  hearing  and  in  my  presence 
that  the  order  was  irregular  and  stated  that  he  had  been  compelled  to  make  the  said 
order  under  instructions  from  his  superiors  in  office. 

Malcolm  A.  Rajterty. 

Sworn  at  the  court-house  in  the  town  of  Port  of  Spain,  in  the  island  of  Trinidad, 
this  16th  day  of  April,  1902,  before  me. 

[Notary  *a  signature.] 


[Inclosure  No.  5.] 
Affidavit  of  Henry  Peter  Ganteaume. 

Trinidad,  British  West  Indies. 

I,  Henry  Peter  Ganteaume,  of  Port  of  Spain,  in  the  island  of  Trinidad,  banister 
at  law,  make  oath  and  say  as  follows: 

I.  I  am  thoroughly  acquainted  with  the  Spanish  language. 

II.  On  the  31st  day  of  March,  1902,  1  accompanied  Malcolm  Anstice  Raffertv,  the 
manager  of  the  New  York  and  Bermudez  Company,  to  Carupano  as  his  legal  advisor. 

III.  On  the  1st  day  of  April,  1902,  I  had  a  conference  with  Dr.  Celestino  Ferrara, 
counsel  for  the  said  coinpany  in  Carupano,  and  was  informed  by  him  that  the  judge 
of  first  instance  there,  Sefior  Ramon  Figueroa,  had  granted  an  order  for  possession 
to  Messrs.  Warner  &  Quinlan  of  the  Felicidad  mine  claimed  by  them,  ana  that  the 
said  order  contained  a  direction  for  the  use  of  the  Government  forces,  if  necessary, 
to  carry  out  the  said  order. 

IV.  I  was  then  shown  a  certified  copy  of  the  said  order  which  the  said  Dr.  Celestino 
Ferrara  informed  me  was  irregular  and  ''ultra  vires. " 

V.  On  the  same  day  Malcolm  Anstice  Rafferty,  Dr.  Celestino  Ferrara,  and  I,  this 
deponent,  had  an  interview  with  the  said  judge  at  the  house  of  the  latter. 

VI.  At  that  interview  the  said  judge  admitted  the  irregularity  of  the  said  order 
and  stated  that  he  had  been  compelled  to  make  the  said  order  under  instructions 
from  his  superiors. 

Henry  P.  Ganteaume. 

Sworn  at  the  court-house  in  the  town  of  Spain,  in  the  island  of  Trinidad,  this  16th 
day  of  April,  1902,  before  me. 

[Notary's  signature.] 
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Minister  Bowen  to  th^  Secretary  of  State. 

No.  93.]  Legation  of  the  United  States, 

Caracas,  Venezuela,  May  4,  19(h2. 

Sir:  I  have  the  honor  to  report  that  on  the  receipt,  day  before  yes- 
terday, of  your  delayed  cablegram  of  the  25th  oi  April  (a  copy  of 
which  is  inclosed  herein),  I  caUed  on  the  minister  for  foreign  affairs 
and  told  him  that  my  Government  protests  against  the  views  of  the 
Venezuelan  Government  in  regard  to  the  Viking  matter,  on  the 
ground  that  th^y  are  contrary  to  international  law,  and  requests  that 
the  Venezuelan  consul  be  directed  to  give  clearance  papers  to  the 
ship  or  that  those  of  the  American  consul  be  respected. 

The  minister  replied  that  his  Government  had  protested  against 
the  act  of  the  American  consul  in  giving  papers  to  the  Vikingy  and 
that  he  is  awaiting  your  answer.  He  seemed  to  think  our  consul 
had  acted  not  only  irregularly,  but  illegally.     I  did  not  discuss  the 

auestion  with  him,  as  our  consul  in  Trinidad  is  not  under  my  juris- 
iction  or  supervision,  but  I  expressed  the  hope  and  belief  that  you 
would  give  tne  protest  your  careful  consideration  and  would  answer 
it  promptly. 

1  then  asked  him  what  objection  he  had  to  ordering  the  Venezuelan 
consul  to  furnish  the  Viking  with  clearance  papers.  He  answered 
that  his  Government  has  no  custom  officers  at  present  at  Cafto 
Colorado,  and  that  President  Castro  fears  that  if  papers  are  given  to 
the  Viking  the  supplies  she  carries  will  be  seized  by  the  revolutionists, 
and  that  the  Viking  will  thus  serve  as  an  agent  of  the  revolution.  I 
replied:  "That  view  is  erroneous.  If  the  revolutionists  seize  the 
provisions  on  the  Vikina,  they  will  be  committing  a  hostile  and 
depredator}'  act  that  will  serve  to  induce  my  Grovemment  to  take 
into  consideration  the  advisability  of  using  force  to  compel  the  revo- 
lutionists to  respect  our  flag,  and,  consequently,  your  Government, 
instead  of  losing  anything,  would  derive  a  ver}'  considerable  benefit  by 
complying  with  our  request.''  I  then  suggested  that  the  Venezuelan 
consul  be  directed  to  issue  clearance  papers  to  the  Viking,  with  the 
understanding  that  .only  provisions  be  carried  on  her  to  the  asphalt 
mines,  and  that  the  said  consul  be  instructed  to  visit  the  Viking  at 
both  the  beginning  and  the  end  of  her  round  trip  in  order  that  he 
might  satisfy  himself  that  the  said  understanding  was  being  carried 
out  in  good  faith.  I  then  hinted  that  if  the  Venezuelan  Government 
does  not  comply  ^ith  our  request  I  could  not  be  expected  to  try  to 
induce  my  Government  not  to  take  such  steps  as  it  may  deem  neces- 
sarv  to  see  that  the  men  at  the  asphalt  mine  are  properly  supplied 
witli  provisions.  The  minister  said  that  he  would  confer  with  Pres- 
ident Castro  and  let  me  know  his  decision  early  in  the  morning. 
Faithful  to  his  promise,  he  called  on  me  yesterday  morning  before 
breakfast  and  said:  '*  President  Castro  is  willing,  out  of  respect  to  vou 
and  your  Government,  to  accede  to  your  request,  and  I  will  sen(l  to 
you  to-day  a  letter  (a  translation  of  which  is  herein  inclosed)  which 
you  may  yourself  forward  to  the  Venezuelan  consul." 

I  thanWed  the  minister  and  told  him  that  I  hoped  the  arrangement 
would  prove  entirely  satisfactory  to  my  Government. 

This  morning  I  received  yaiir  two  delayed  cablegrams  (copies  cf 
which  are  herein  inclosed)  suggesting  substantially  tne  same  plan  as 
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the  one  I  had  proposed  as  above  indlraled,  and  in  answer  to  them  I 
have  just  sent  to  you  a  cablegram  (copy  of  which  is  herein  inclosed) 
stating  that  the  matter  has  b^n  arranged. 

I  am,  etc.,  H^bbebt  W.  Bowen. 


lInrl<Muni  No.  I— Tdignni,] 

Tke  Sreretary  of  Slate  to  Mmuter  Bowen. 

Apbil  36. 
This  Governmeiit  re§:ard8  the  course  of  the  VeneEuelan  Govenunent  re^Mctine 
the  diking  as  contrary  to  inlematioiial  l&w,  and  requeeta  that  the  VenecueUn  coonu 
be  directed  to  Lsaue  clearauce  papers  or  that  tboee  of  the  American  ctwaul  be  respected. 
The  circumstances  require  prompt  action. 

Hat. 


(IndMure  No.  >-TrBn*l>tton.] 

No.  466]  United  States  op  Venezuela,  Minibtrt  of  HAciKHnA, 

Dbpartmest  Of  Ci  otom-Hdvsbs  amo  Saw  Minis, 

Caraeat,  Mag  3,  I90t. 
To  the  Venezuelan  Consltl  is*  Tunidao: 

The  President  of  the  Republic,  as  a  temporary  concessioD,  and  until  the  recMdb- 
liahment  of  the  normal  trade  with  CaHo  Colontdo,  ordare  you  to  clear  the  ship  that 
is  used  for  carrying  provisions  to  a  certain  nimiber  of  workmen  that  the  American 
company  has  stationed  there.  The  clearance  of  the  ship  shall  be  done  under  your 
immediate  inspection  and  with  the  undeistanding  that  on  its  return  it  shall  tumish 
to  your  ofUcD  that  it  has  only  carried  provisions  for  the  company.  For  this  purpose 
it  is  a^^reed  that  you  shall  inspect  the  ship  at  the  beginning  and  end  ot  each  trip. 

Thi^  is  done  without  any  prejudice  to  the  protest  presented  by  the  Govemmemt 
through  the  minii'ler  of  fureien  affaiif  ii^intit  the  act  of  the  [Jnil^^  States  consul  in 
unduly  clearing  the  ship.  Said  protest  is  still  pending.  The  concession  is  a  special 
one  for  the  company. 

God  and  the  Federation. 

R.  Tbllo  UeNDorA. 


[Indoaure  No.  3.] 

The  Secretary  of  State  to  ilimtter  Bowen . 

April  30—4  p.  in. 
Adviae  Venezuelan  minister  that  the  United  States  Government  is  informed  and 
understands  that  the  port  of  Caflo  Colorado  is  in  actual  paaseaaion  and  contrd  of 
insurgents.  The  inability  of  this  Government  to  recogtiixe  any  closure  of  the  port 
by  titular  government  unsupported  by  effective  blockade  is  founded  on  precedents 
net  by  this  Government  during  civil  war  and  repeatedly  asserted  and  constantly 


Ilndoaure  No.  4.] 
Th/  Sfcrftanj  of  Stale  to  Mmitler  Botvrn. 

May  1—12  m. 

Without  waiving  ripht-  already  claimed,  say  lo  Venezuelan  Government  that  upon 

representations  made  to  this  Department  that  the  men  of  the  New  Ywk  and  Ber- 

mudez  Company  are  without  food  and  dependent  upon  the  provisions  on  board  the 

Viking,  it  is  urged  that  after  search  for  arms  and  ammunition  the  Viking  be  cleared 

with  an  innocent  cargo  for  Cailo  Colorado  either  by  the  Venezuelan  o-  ' = — 

consul.     -Answer  urgent. 
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[Incloflure  No.  5.] 

Minister  Bowcn  to  the  Secretary  of  State. 

May  4 — 6  p.  m. 

The  plan  suggested  in  your  delayed  (*aMos,  which  arrived  this  morning,  I  suggested 
two  days  ago  and  it  waa  accepted  by  the  President  yesterday  very  gracefully.  The 
Venezuelan  con.sul  will  now  issue  clearance  papers  to  the  Vilnng  and  inspect  the  ship 
before  and  after  each  trip,  so  us  to  8C»e  that  only  provisions  are  carried. 


MiniMer  Bawen  to  the  Secretary  of  State. 

No.  OS.]  Legatiox  of  the  United  States, 

CaracaSj  Venezuela,  May  18,  1902. 
Hon.  John  Hay, 

Secretary  of  State,  Wdshington,  D.  C. 

Sir:  In  answer  to  your  instructions,  Xo.  55,  of  April  17  last,  direct- 
in^r  nie  to  report  in  regard  to  the  charjje  preferred  against  me  by  the 
Hon.  Frank  Iliscock,  I  have  the  honor  to  inform  you  that  when  I 
heard  the  Warner-Quinlan  company  had  secured  an  order  from  the 
court  of  first  instance  at  Carupano  authorizing;  the  company  to  take 
possessicm  of  the  FeUcidad  mine,  I  ur^ed  the  \  enezuelan  Government 
to  rescind  the  order  on  the  ground  that  the  case  had  been  appealed 
from  the  lower  court  at  Caruj)ant)  to  the  superior  court  at  Cumana, 
and  thence  brought  to  Caracas  for  a  final  decision  by  the  court  of 
cassation.  It  seemed  to  me  that  a  petty  court  had  no  right,  after  the 
case  had  been  taken  away  from  it  on  appeal,  to  ignore  the  fact  of 
appeal  and  transfer  millions  of  dollars  wortli  of  property  of  American 
citizens  l)v  a  simple  stroke  of  the  pen.  The  Venezuelan  Government 
answered  that  it  could  not  interfere  with  the  procedure  of  the  courts. 
No  further  correspondence  has  taken  j)lace  between  the  Venezuelan 
Government  and  me  on  the  sulyect,  and  at  no  time  have  I  made  any 
direct  re(juest  of  the  courts.  It  was  the  Wamer-Qiiinlan  company 
itself,  througli  its  attorneys  here,  who  prevented  the  order  from  being 
executed.  The  attorneys  called  on  me  the  very  day  the  Venezuelan 
Government  iu)tified  me  of  its  refusal  to  interfere,  and  I  gave  them  a 
long  and  pati(»nt  hearing,  and  1  explained  to  them  very  carefully  why 
I  believed  the  order  should  be  rescinded.  The  following  morning  1 
called  on  the  senior  attorney,  and  he  then  informed  me  that  after  nis 
interview  with  me  the  previous  day  he  had  cabled  to  Mr.  Quinlan  not 
to  execute  the  order  and  to  return  to  Caracas. 

I  cimsider  that  mv  action  was  perfectly  fair  and  just,  and  I  believe 
that  the  course  ot  the  Warner-Quinlan  company's  attorneys  in 
recalling  Mr.  Quinlan  was  in  every  respect  highly  commendable  and 
legal. 

I  am,  etc.,  Herbert  W.  Bowex. 

Charge  Russell  to  the  Secretary  of  State, 

No.  230.]  Legation  of  the  United  States, 

Caracas,  December  6,  1903. 

Sir:  At  the  request  of  Mr.  George  W.  Crichfield  I  have  the  honor 
to  forward  to  you  an  affidavit  sworn  to  by  him. 

On  the  27th  of  November  Mr.  Crichfield  came  to  me  and  said  that 
he  wanted  to  go  to  Maracaibo  to  look  after  his  business  interests, 

3Cr>CS— S.  Doc.  413.  GO-1 26 
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and  supposed  the  authorities  would  try  and  detain  him  on  account 
of  an  order  of  the  court  in  Caracas.  Mr.  Crichfield  went  to  La 
Guaira  on  the  afternoon  of  the  27th,  intending  to  take  the  steamer 
of  the  30th  for  Maracaibo.  On  the  morning  of  the  30th  I  was  noti- 
fied that  the  collector  of  the  port  in  La  Guaira  would  not  allow  Mr. 
Crichfield  to  embark.  I  went  to  the  foreign  office  and  told  the 
minister  that  the  order  of  the  court,  as  I  understood  it,  prohibited 
Mr.  Crichfield  from  leaving  Venezuela;  that  he  did  not  intend  to 
leave  Venezuela,  but  was  going  to  Maracaibo.  The  minister  imme- 
diately began  an  investigation,  and  called  Mr.  Crichfield's  lawyer. 
The  result  of  the  conference  was  that  the  foreign  minister  said  that 
the  authorities  were  not  detaining  Mr.  Crichfield,  but,  as  the  steamer 
on  which  he  was  going  to  Maracaibo  touched  at  Curacao  en  route, 
the  law  required  a  bond  for  the  amount  of  'the  suit  pendinjg,  $8,000. 
Mr.  Crichfield  absolutely  refuses  to  ^ve  bond,  and  there  the  matter 
rests.  I  know^  nothing  but  Mr.  Cnchfield's  statement  of  the  case 
pending  in  the  court,  but  he  has  the  best  lawyer  in  Caracas,  and  the 
restraining  order  of  the  judge  is  in  accordance  with  the  law. 
I  am,  etc., 

William  W.  Russell. 


[Inclosure  with  dispatch  No.  230  from  Chargd  Russell.] 

Caracas,  Venezuela,  December  3^  1903. 

George  W.  Crichfield,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says:  That 
he  is  a  natural-bom  citizen  of  the  United  States,  and  a  citizen  of  the  State  of  New 
Jersey:  that  he  is  general  manager  of  the  United  States  and  Venezuela  Company,  at 
No.  1  Broadway,  New  York;  that  he  holds  the  power  of  attorney  of  said  company  in 
Venezuela;  that  said  company  owns  in  the  State  of  Zulia,  Venezuela,  an  asphalt  mine 
known  as  Inciarte,  a  railroad  27  miles  long  from  said  asphalt  mine  to  the  banks  of  ihe 
Rio  Limoro,  a  large  refinery  and  other  works  on  the  banks  of  said  river,  and  that  affiant 
personally  supervised  the  construction  of  said  railroad  and  all  such  works  of  the 
company. 

Affiant  further  states  that  he  has  been  held  since  the  23d  of  October  of  the  present 
year,  and  is  still  being  held  by  the  authorities  of  Venezuela  against  his  will  and  m  spite 
of  his  protest,  and  that  he  has  been  prohibited  by  said  authorities  from  leaving  the 
country  or  from  going  to  Maracaibo  to  attend  to  his  business,  greatly  to  his  personal 
damage  and  to  the  damage  of  his  company. 

Affiant  further  states  that  the  basis  or  cause  for  eucla  detention,  and  the  only  basis 
or  cause  so  far  as  he  knows  or  has  ever  heard,  is  an  order  given  by  the  judge  of  tne  first 
instance  in  Caracas,  on  the  23d  of  October,  1903,  upon  the  petition  or  demand  of  one 
Cesare  Urdaneta,  a  Venezuelan,  residins:  in  Caracas,  wherein  said  Urdaneta  claimed 
that  the  affiant  owes  to  him,  Urdaneta,  the  sum  of  $8,000  for  commission  alleged  to  be 
due  him  for  the  sale  of  an  asphalt  mine  named  La  Paz,  situated  in  the  juristliction  of 
Maracaibo. 

Affiant  further  states  that  said  suit  of  Urdaneta  is  utterly  without  foundation  in  law 
or  equity:  that  this  affiant  does  not  and  never  did  owe  Urdaneta  $8,000,  or  any  other 
sum:  that  said  sum  was  onlv  to  be  paid  in  the  event  affiant  purcha8e<l  the  said  asphalt 
mine,  La  Pa/,  and  tliat  sudi  purchat^e  was  never  made. 

Affiant  furtlicr  states  that  at  the  request  of  Urdaneta,  and  upon  his  representations 
that  La  Paz  wa.<*  a  large  and  valuable  mine,  with  good  title,  he,  affiant,  took  an  option 
on  said  mine,  in  the  year  1900,  but  that  upon  examination,  said  mine  pn)ved  to  be 
worthless,  and  its  pietended  titles  of  no  legal  value,  and  tliat  he,  affiant,  declined  to 
exercL^e  his  option  to  purchase  said  mine  for  said  reasons. 

Affiant  furtner  states  that  his  agreement  with  Urdaneta  was  clear  and  explicit; 
that  he,  affiant,  would  pay  $8,000  to  said  Urdaneta  only  in  the  event  that  he,  affiant, 

gurcha'^ed  said  mine,  and  after  the  title  to  said  mine  had  been  legally  transferred  to 
im,  affiant,  and  in  no  other  event. 

Affiant  further  states  that  notwithstanding  these  facts,  said  Urdaneta  has  under- 
taken, by  threats,  intimidation,  and  otherwise  to  collect  from  Uiis  affiant  such  sum 
of  $8,000,  and  that  he  has  instituted  suit  against  this  affiant  for  said  amount.  ^ 
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Affiant  further  states  that  said  judge  of  the  first  instance  issued  a  peremptory  order 
restraining  this  affiant  from  leaving  tne  country,  which,  in  e£fect,  has  been  construed 
to  prevent  affiant  from  going  to  Maracaibo;  that  said  order  was  made  without  hearing 
the  answer  of  this  affiant,  or  giving  him  any  opportunity  to  answer,  and  that  said  order 
was  made  without  requiring  said  Urdaneta  to  give  any  bond  to  indemnify  this  affiant 
for  any  da'mages  whicn  he  might  unjustly  and  unlawfully  suffer  by  reason  of  such  order. 

Affiant  further  states  that  he  has  produced  the  follow^ing  proofs  before  the  judge 
of  the  first  instance:  (a)  A  certificate  from  the  registro  publico,  of  Maracaibo,  where 
the  titles  of  said  mine.  La  Paz,  are  registered,  declaring  that  the  titles  of  saia  mines 
stand  in  the  names  of  the  original  owner?,  and  that  no  sale  thereof  had  ever  been  made 
to  this  affiant  according  to  the  records  of  his  office;  (b)  a  letter  from  said  Urdaneta 
wherein  he  stated  that  they  had  made  a  conditional  contract  (option)  with  affiant, 
with  reference  to  said  La  Paz;  (c)  affiant's  power  of  attorney  of  the  United  States  ana 
Venezuela  Company;  (d)  the  records  of  the  department  of  fomento,  showing  that 
affiant  has  never  purchased  said  mine. 

Affiant  further  states  that  said  Urdaneta  has  produced  absolutely  no  proof  whatever 
which  shows  or  pn^tends  to  show  that  affiant  owes  or  ever  has  owed  to  him,  Urdaneta, 
$8,000,  or  any  other  sum  w^hatever;  that  said  Urdaneta  has  not  even  made  a  prima 
facie  case,  and  that  said  Urdaneta^s  contention  is  absolutely  and  wholly  without 
merit. 

Affiant  further  states  that  he  has  petitioned  the  said  judge  of  the  first  instance  to 
rescind  and  revoke  said  order  detaining  this  affiant,  and  prohibiting  him,  affiant,  from 
lea^•ing  this  country,  but  witljout  avail. 

Affiant  further  states  that  said  Urdaneta  is  a  wholly  irresponsible  and  dangerous 
man;  that  he,  Urdaneta,  has  made  threats  against  the  life  of  this  affiant:  that  he, 
affiant,  believes  that  said  Urdaneta  is  likely  to  attempt  to  aflsassinate  him,  this  affiant, 
and  that  he,  the  affiant,  is  being  held  by  the  order  of  the  court  and  prohibited  from 
lea\'ing  the  country,  although  by  remaining  here  he  is  exposed  to  grave  personal 
damages,  unless  he,  affiant,  will  pay  $8,000,  wnich  he  does  not  and  never  did  owe.  In 
conse<|uence  when»of  affiant  has  suffered  and  is  suffering  serious  damages  not  only  to 
his  business,  but  likewise  to  his  health. 

Afliant  therefore  claims  and  demands  the  sum  of  $50,000  from  the  Government  of 
Venezuela  in  paym<»nt  of  the  damages  which  he  has  already  sustained  by  reason  of  such 
detention,  and  reserves  the  right  to  file  additional  claims  for  all  further  damages  which 
may  be  caused  him,  either  in  his  business,  or  in  his  health,  growing  out  of  the  present 
affair,  or  of  anything  directly  or  indirectly  connected  therewith,  or  any  further  deten- 
tion after  this  date. 

And  affiant  would  respectfully  petition  the  Government  of  the  United  States  of 
America,  through  the  American  legation  in  Caracas,  to  present  his  just  claim  for  dam- 
ages to  the  Government  of  Venezuela,  and  demand  payment  thereof,  and  take  such 
further  action  as  it  may  deem  necessary  and  proper  in  relation  thereto. 

George  W.  Crichfield. 

Legation  of  the  United  States, 
CaracaSf  Venezuekif  December  6, 1903, 

Sworn  to  before  me  this  day  and  year  above  written. 

William  W.  Russell, 
United  States  Chargi  d'Affairh  ad  interim. 


TJie  Acting  Secretary  of  State  to  Chargi  RusaeU. 

No.  161.]  Department  op  State, 

^^■a8h^ngton,  December  11  j  190S. 

Sm:  The  President,  at  the  reauest  of  Senator  Hiscock,  counsel  for 
the  Warner  and  Quinlan  Asphalt  Company,  directs  me  to  send  you 
the  statement  inclosed  herewith. 

You  will  please  furnish  the  lawyers  of  both  parties  to  the  asphalt 
controversy  with  copies  thereof. 

I  am,  etc.,  Francis  B.  Loomis, 

Acting  Secretary. 
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[Inclomm.] 

Statement. 

• 

The  President  deBires  that  the  Venezuelan  Government  shall  not  dispoasefls  the 
New  York  and  Bermudez  Company  by  force,  that  the  judicial  proceedings  oe  allowed 
to  take  their  course,  that  when  the  case  is  finally  decided  by  the  court  of  last  resort 
either  party,  the  Wamer-Quinlan  Company  or  the  Bermudez  Company,  if  believing 
there  has  l>een  a  denial  of  justice,  shall  nave  the  right  to  present  to  the  Department  of 
State  a  complete  copy  of  the  judicial  proceedings  and  make  its  complaint  of  a  final 
denial  of  justice;  that  in  the  meantime  there  should  be  suspension  of  proceedings  in 
execution  of  final  judgment,  and  that  if  the  Department  shall  find  on  examination  of 
the  record  that  there  has  been  a  final  denial  of  justice  the  whole  matter  shall  be  sub- 
mitted to  international  arbitration.  But  if  there  shall  be  found  to  be  no  denial  of 
justice  the  execution  of  the  judgment  shall  have  its  course. 

Mr.  Bowen  has  been  carefully  instructed  to  pursue  an  absolutely  impartial  course 
between  the  different  claimants. 


Mr.  RuaseU  to  Mr,  Hay, 

No.  234.]  Legation  of  the  United  States, 

Caracas,  December  IS,  1903, 

Sir:  I  have  the  honor  to  inclose  a  copy  of  a  protest  filed  with  me 
by  Mr.  George  W.  Crichfield  against  his  being  required  to  give  a  bond 
in  a  civil  suit  instituted  against  him  in  a  local  court. 

Mr.  Crichfield  has  given  a  bond  and  left  this  morning  for  La  Guaira, 
where  he  will  embark  to-morrow  for  Maracaibo. 

I  am,  etc., 

William  W.  Russell. 


[IncloBuru  to  No.  234.] 
Mr.  Crichfield  to  Mr.  Ruisell. 

Caracas,  Venezuela,  December  7,  190S. 

Dear  Sir:  The  judge  of  the  first  instance  in  Caracas  to-day  denied  ni^'  application 
to  have  set  a^ide  and  rescindcnl  his  onler  of  October  23,  holding  me  in  Venezuela 
and  restraining  me  from  going  alK>ut  my  l)iiaine8rt,  in  the  suit  of  Cesare  Urdaneta. 

The  judge  fixed  a  bond  of  $9,000,  and  stated  tliat  upon  my  giWng  a  bond  in  said 
amount,  signed  by  Rivas,  Fensohn  &  Co.,  he  would  permit  me  to  leave. 

I  am  thon^ughly  satisfied  tliat  unless  1  give  such  oond  I  stand  in  great  dan^r  of 
losing  my  life  here.     Under  th<>  order  of  said  judge  I  would  be  held  here  indefinitely. 

I  protest  against  having  Xo  give  such  }x)n(l,  and  I  consider  it  a  colossal  outrage.  I 
repeat  what  I  have  heretofore  stated  to  you,  under  oath,  that  the  suit  of  the  said  Urdaneta 
is  absolutely  without  merit  in  law  or  in  (M^uity.  It  is  nothing  more  or  less  than  an 
outrag(M)us  attempt  at  extortion  and  l)lackmail. 

I  therefore  pnitest,  earn(*slly  and  strenuously,  against  having  to  give  such  bond, 
and  I  only  give  it  under  compulsion,  and.  as  I  firmly  believe,  for  the  purpose  of  avoid- 
ing being  assaasinateil,  to  which  I  would  be  constantly  exposed  by  remaining  under 
the  restraining  order  of  the  judge  of  the  first  instance. 

I  further  believe  that  as  soon  as  1  give  such  bond  tliat  it  is  tlie  intention  of  the  judge 
of  the  first  instance  to  declare  said  bond  forfeited  and  to  collect  the  same  from  my 
bondsmen,  notwithstanding  that  tlie  unquestioned  pnx)f  is  already  in  the  hands  of 
said  judge  to  the  effect  that  I  do  not  and  never  did  owe  said  Urdaneta  $8,000,  or  any 
other  sum. 

Therefore,  as  I  am  compelled  l>y  superior  force  to  give  such  bond,  or  othcrwiac  be 
held  liere  for  months  or  years  or  perhaps  lose  my  life,  I  would  earnestly  petition  the 
Government  of  the  United  States,  through  you,  to  take  such  steps  as  it  may  deem  fit 
and  proper  to  prevent  the  judge  of  the  first  instance  from  canceling  said  bond  or  col- 
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lecting  the  amount  thereof  from  my  bondsmen.  I  would  further  petition  the  Gov- 
ernment of  the  United  States  that  it  may  intervene  for  the  purpose  of  seeing  that 
justice  is  done  to  me  in  this  case. 

Respectfully,  etc.,  Georob  W.  Crichfibld. 

Legation  of  the  United  States, 

Caracas^  December  8^  190S. 

Sworn  to  before  me  and  deposited  the  day  and  year  above  written. 

[seal.]  William  W.  Russell, 

United  States  Chargi  (T  Affaires  ad  inUrim. 


Charge  RusaeU  to  the  Secretary  of  State, 

No.  236.]  Legation  op  the  United  States, 

Caracas f  December  20, 190S. 

Sir  :  I  have  the  honor  to  inform  you  that  the  Federal  court  here  has 
taken  up  the  case  of  Warner  &  Quinlan  agamst  the  New  York  and 
Bermudez  Asphalt  Company  for  the  possession  of  the  mine  '  'Felici- 
dad/'  and  a  decision  will  be  reached  about  January  20. 
I  am,  etc., 

William  W.  Russell. 


The  Acting  Secretary  of  State  to  Charge  RusaeU, 

No.  162.]  Department  op  State, 

Washington,  December  SI,  190S. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  230,  of  the  6th 
instant,  in  relation  to  the  claim  of  George  W.  Crichfield  against  the 
Government  of  Venezuela. 

In  reply  I  have  to  say  that  there  is  no  ground  for  the  interference  of 
this  Government.  The  proceedings  in  this  case,  which  you  indicate 
is  in  accordance  with  the  law,  appears  to  be  similar  to  the  practice 
which  obtains  in  some  of  the  States  by  which  a  defendant  is  com- 
pelled to  give  security  to  abide  the  decision  of  the  court. 

You  may,  however,  urge  a  prompt  disposition  of  the  suit  which  is 
pending  against  CrichfielcFin  tfie  courts. 

I  am,  etc.,  Alvey  A.  Adee, 

Actvng  Secretary. 

The  Acting  Secretary  of  State  to  Minister  Bowen, 

No.  163.]  Department  op  State, 

Washington,  December  29, 190S. 


Sir:  I  have  to  acknowledge  the  receipt  of  Mr.  Russell's  No.  234, 
of  the  13th  instant,  forwarding  copy  of  tne  protest  of  Mr.  George  W. 
Crichfield  against  oeing  required  to  give  bond  in  a  civil  suit  in  a 
Venezuelan  court. 

The  Department's  No.  162,  of  the  21st  instant,  gives  its  views  in 
regard  to  this  case. 

1  ou  will  observe  the  further  proceedings  with  a  view  to  seeing 
that  no  injustice  is  done  Mr.  Crichfield. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 
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Chargi  RuaseU  to  the  Secretary  of  State. 

No.  239.]  Legation  of  the  United  States, 

Cara^MSf  January  S,  190^. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  jomt  No.  161, 
of  December  11,  mclosin^  a  statement  which  the  Pre&ddent,  at  the 
request  of  Senator  HiscocK,  counsel  for  the  Warner  &  (^linlan  Asphalt 
Company,  had  directed  jou  to  send  to  me,  and  to  say  that,  in  accord- 
ance witn  your  instructions,  I  furnished  copies  thereof  to  the  lawyers 
of  .both  parties  to  the  asphalt  controversy. 
I  am,  etc., 

William  W.  Russell. 


Minister  Bowen  to  the  Secretary  of  State. 

No.  241.]  Legation  of  the  Unitbd  States, 

Caracas,  January  S,  1904' 

Sm:  I  have  the  honor  to  inform  you  that  on  the  7th  instant  I  sent 
to  the  lawers  here  of  the  Wamer-Quinlan  Asphalt  Company  and  of 
the  New  York  and  Bermudez  Company  copies  of  the  statement  which 
the  President,  at  the  request  of  Senator  Hiscock,  counsel  of  the 
Wamer-Quinlan  Company,  ordered  to  be  delivered  to  them. 

On  the  same  day  I  received  a  letter  from  the  lawyer  of  the  Wamer- 
Quinlan  Company  stating  that  neither  as  a  Venezuelan  nor  as  a  lawyer 
can  he  accept  any  of  the  propositions  contained  in  the  statement, 
and  rejecting  the  mdication  that  the  execution  of  the  court's  decision 
must  be  delayed  until  an  appeal  from  it  to  the  United  States  Gov- 
ernment shall  have  been  duly  settled.  I  did  not  answer  the  lawyer's 
letter,  but  I  respectfully  suggest  that  you  communicate  to  Senator 
Hiscock  his  remarks  in  order  that  the  Senator  may  instruct  him  that 
the  statement  was  sent  at  his  (the  Senator's)  request  and  that  there- 
fore the  Wamer-Quinlan  Company  and  its  lawyers  are  bound  to 
support  it  loyally  and  to  make  no  request  of  the  Venezuelan  Gov- 
ernment for  execution  inconsistent  with  the  terms  thereof. 
I  am,  etc., 

Herbert  W.  Bowen. 


Minister  Bowen  to  the  Secretary  of  State, 

[Telegram.] 

Caracas,  January  28,  1904- 
(Received  February  4,  1904 — 5.55  p.  m.) 

Unanimous  verdict  rendered  to-day  in  favor  of  New  York  and 
Bermudez  Company. 

Bowen. 


WBONGS  DONE  AMERICAN   CITIZENS   BY   VENEZUELA.  407 

Minister  Bowen  to  the  Secretary  of  State, 

No.  253.]  Legation  of  the  United  States, 

Caracas,  Venezuela,  February  6,  1904- 

Sir:  I  have  the  honor  to  inclose  herewith  a  translation  of  the  deci- 
sion handed  down  bv  the  hiorh  federal  court  of  Venezuela  in  the 
asphalt  question. 

I  am,  etc.,  Herbert  W.  Bowen. 


[Inclosure.] 


United  States  of  Venezuela,  kiph  federal  court y  JioU  of  original  and  sole  jurisdiction,  Patrick 
R.  Quintan  and  Charles  M.  Warner  versus  The  New  York  and  Bermudez  Company, 

Final  decision  handed  down  by  the  high  federal  court  of  Venezuela  in  the  above 
action: 

[Specially  translated  for  the  VenezueLan  Herald.] 

United  Statee  of  Venezuela — ^in  their  name — the  hall  of  sole  instance  of  the  federal 

couft. 

The  court  has  viewed  the  proceedings,  has  heard  the  oral  addressee  and  seen  the 
written  conclusions  of  the  parties. 

On  the  16th  of  February,  1901,  Drs.  Jos^  de  Jestis  Paill  and  Nicomedes  Zuloaga, 
lawyers,  the  constituted  attomevs  of  Patrick  R.  Quinlan  and  his  tenant  in  common, 
Charles  M.  Warner,  residents  of  Syracuse,  State  of  New  York,  in  the  United  States  of 
North  America,  brought  an  action  against  the  New  York  and  Bermudez  Company,  to 
compel  it  to  admit  the  validity  of  the  title  of  an  asphalt  mine  called  "  Felicidad,**  the 
property  of  their  constituents,  and  in  case  the  defendant  company  should  not  admit 
this,  that  the  federal  court  should  declare  the  validity  of  the  said  title,  in  confonnity 
with  it^  legal  attributions  and  as  a  final  judgment  in  the  suit  which  they  were  insti- 
tuting. 

The  plaintiffs  based  their  action  on  the  following  grounds:  1.  That  the  said  mine, 
the  property  of  Quinlan  &  Warner,  is  situated  in  the  parish  of  Union,  district  Benitez, 
in  the  State  of  Bermudez,  to  the  east  of  the  place  calWi  Usirina,  in  the  gulf  of  Paria, 
is  bounded  on  all  sides  bjr  ^ald  lands  and  consists  of  283  hectares  which  were  granted 
to  Messrs.  Antonio  Bianchi,  Antonio  Cervoni,  Jos^'  Francisco  Micheli,  and  Mateo  Guerra 
Marcano,  on  the  30th  of  Noveml)er,  1897.  2.  That  the  said  mine  was  held  by  Messrs. 
Quinlan  &  Warner  under  conveyance  thereof  made  to  them  by  the  original  owners,  of 
which  conveyance  the  minister  of  fomento  was  notified.  3.  That  Messrs.  Warner  A 
Quinlan  purposed  to  work  the  said  mine,  but  that  the  New  York  and  Bermudez  Com- 
pany pretenus  that  the  title  of  the  "  Felicidad  "  is  not  valid,  alleging  that  the  said  mine 
IS  comprised  within  another  mining  concession,  grante<l  to  it  in  the  name  of  its  secre- 
tary, Ambrose  H.  Camer,  in  the  year  1888,  and  that  by  \'irtue  of  a  contract  made  by  the 
National  Government  with  Horacio  R.  Hamilton  in  the  year  1883,  of  which  the  New 
York  and  Bermudez  Company  is  assignee,  the  National  Government  could  not  grant 
the  mining  concession  ''  Felicidad." 

The  plaintiffs  annexed  to  the  demand  Certified  copies  of  the  title  of  mines,  which 
the  New  York  and  Bennudez  Company  had  obtained,  and  also  of  the  title  and  plan 
of  the  wild  lands  which  were  gran  tea  to  it  for  the  working  of  its  mine,  which  documents 
were  marked  with  the  letters  C.  1),  and  E;  and  they  also  annexed  the  title  and  plan 
of  the  mine  '*  Felicidad."  and  also  a  superposition  or  transfer  of  the  plan  of  the  mine 
of  the  New  York  and  Bennudez  Company,  to  the  plan  of  the  mine  "Felicidad,** 
marked  with  the  letter  F.  They  also  annexed  No.  8105.  of  the  Official  Gazette,  in 
which  the  g<jvemmental  resolution  of  the  10th  of  December,  1900.  ap{>ears.  which  con- 
tains the  interpretation  that  the  National  Government  gives  to  the  Hamilton  contract, 
with  regard  to  the  extent  of  his  conc'essions.  and  likewise  added  two  certified  copies, 
marked  with  the  letters  G  an<l  II.  of  the  petition  and  protest  of  the  director  of  the  New 
York  and  Bennudez  Companv  relative  to  its  pretensions  which  occasion  the  action. 

Cognizance  havdng  been  taken  of  the  action  at  the  iiolitical  sitting  [folio  19].  it  was 
ordered  that  it  should  go  before  the  hall  of  first  and  sole  instance,  who  in  tuni  sent  the 
matter  tm  U)  the  judge  of  substantiation,  who  is  the  president  of  this  court. 

On  the  16th  of  March,  1JK)1.  Doctors  Zuroaga  and  Paiil  amended  their  action  at  the 
'^here  it  says  ''alleging  that  the  mine    Felicidad'  is  compri.*»e<l  within  another 
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mining  concession,  granted  to  the  said  New  York  and  Bermudez  Company  in  the  name 
of  its  secretary,  A.  Howard  Camer,  in  the  year  1888  "  by  saying  "alleging  that  the  mine 
'  Felicidad '  is  comprised  within  another  mining  concession  mnted  to  Howard  Ouner, 
secretary  of  the  New  York  and  Bermudez  Company  in  1888,  and  transferred  by  the 
said  A.  Howard  Camer  and  his  wife,  Ida  A.  Camer,  to  the  said  company  by  a  document 
recorded  at  Caracas  under  No.  32,  at  folio  33  of  the  first  protocol,  volume  2,  for  the 
fourth  quarter  of  1983,  as  appears  from  the  certified  copy  which  they  annexed. 

On  the  18th  of  March,  1901,  the  president  of  the  feKleral  court,  as  ]udge  of  substan- 
tiation, ordered  that  the  New  York  and  Bermudez  Company  should  be  sunmioned  and 
Ahould  appear  to  answer  the  action  brought  agadnst  it,  and  on  endeavoring  to  effect 
service  oi  the  summons,  it  appearing  that  the  defendant  company  was  absent  from  the 
Republic,  the  said  judee  ot  substantiation,  at  the  reauest  of  the  plaintiff  lawyers, 
ordered  Mr.  Henry  Wilmrd  Bean  to  be  summoned,  as  tne  constituted  attorney  o!  the 
New  York  and  Bermudez  Company,  and  at  the  hearing  of  the  28th  of  March,  1901,  at 
the  appointed  hour,  Mr.  Bean  appeared,  and  stated  that  ne  was  the  constituted  attorney 
of  the*  New  York  and  Bermudez  Company  and  that  he  appointed  as  his  substitutes 
Doctors  Jos4  Loreto  Arismendi  and  Carlos  Leon  to  represent  tne  company  in  this  suit,  and 
it  was  therefore  ordered  that  the  said  company  should  be  summoned  anew  in  the  per- 
sons of  the  said  Doctoiis  Arismendi  and  Leon,  who  on  the  17th  of  April,  1901,  appeared 
and  took  the  dilatory  exceptions  that  the  court  was  incompetent,  that  the  plamtifb' 
constituted  attorneys  were  illegally  appointed  as  their  powers  were  wanting  in  the 
requisite  formalities  and  were  therefore  "null,  and  the  exception  that  the  necessary 


entirety  the  exceptions  taken  and  the  defendants  represcntati 
evidence  should  ne  taken  on  the  exceptions  within  the  legal  period,  the  plaintiffs 
opposed  the  motion  on  the  ground  that  the  exceptions  taken  were  merely  matters  of 
law.  By  minute  of  the  23cl  of  April.  1901,  the  court  of  substantiation  decided  that  the 
point  was  not  one  of  mere  law,  and  therefore  declared  the  i«»pue  open  to  evidence  during 
the  le^l  period . 

By  judgment  of  tlie  25th  of  May,  1901,  the  court  of  8ul>8tantiation  decided  the  issue, 
disallowing  the  exceptions  that  me  "court  was  incompetent,  and  that  the  plaintiffs' 
attorneys  were  illegally  appointed,  but  allowing  the  exception  for  want  of  the  nect^ssary 
security  in  onler  to  prweefl  to  judgment,  and  lixed  the  amount  of  the  security  in 
100,000  bolivars. 

By  instmment  in  writing  dated  the  28th  of  May,  1901 .  which  appeared  at  folio  140 
of  the  first  part  of  the  proceedings,  the  defendants]  constituted  attorneys  alleged  that 
the  president  of  the  court  had  not  power  ta  decide,  himself  alone,  the  exceptions 
taken:  and  for  that  reason,  and  reserving  the  right  to  appeal  from  his  decision  of  the 
27th  of  May,  in  so  far  as  it  disallows  the  exception  of  illegality  in  the  appointment  of  the 
plaintiffs'  constituted  attorneys,  they  asked  the  substantiating  judge  to  revoke  that 
decision,  thereby  restoring  the  proceedings  to  a  condition  for  beginning  the  hearinff 
before  the  full  court,  or  revising  the  judgment  radically,  to  declare  that  the  fedeiui 
court  had  no  jurisdiction  whatsoever  to  take  cognizance  of  the  action  instituted  against 
the  New  York  and  Bermudez  Company.  This  pretension  of  the  defendants  was  dis- 
allowed by  the  substantiating  judg:e,  by  minute  of  the  31st  of  May,  1901  (folios  145  to 

147,  first  part).    This  decision  having  been  appealed  against  by  Dr.  Carlos  Leon  (folio 

148,  first  part)  one  of  the  constituted  attorneys  of  the  defendant,  the  appeal  was  heard, 
the  pn>ceeding8  being  suspended,  not  only  with  respect  to  the  essence  of  the  motion 
mentioned,  but  also  with  respect  to  the  exception  ol  illegalitv  in  the  appointment  of 
the  plaintiffs'  constituted  attorneys  (reverse  side  of  folio  2  and  folio  3,  second  part). 

The  proceedings  having  been  sent  to  the  hall  of  sole  instance  of  the  federal  court, 
the  vice-president  appointed  for  considering  the  appeal  the  sitting  of  the  fourth  day 
after  receiving  it.  and  the  hearing  having  begun  on  the  18th  of  June,  1901  (reverse  side 
of  folio  5,  Berond  part).  Dr.  Jop^'*  L<>retn  Arismendi.  one  of  the  lawyers  of  the  defendant 
appeared,  and  by  an  affidavit  wliich  he  filed  with  the  pn)ceedinp',  date<l  the  25lh  day 
of  June,  1JK)1  (reverse  side  «>t  folio  9,  senrnd  part),  w»t  out  textually  "that  Mr.  Emili6  J. 
Maury,  as  appt^ars  l)y  th(»  Official  Gazette,  is  the  <on(vs!«ionar>'  of  various  asphalt  mines 
Rituate<l  in  the  juriwlictiim  of  the  former  State  of  B<»rmudez:  that  the  New  Y<^rk  and 
Bemnidez  ('om])any  contends  that  all  the  titles  which  the  National  Government  has 
^nted  for  asphalt  mines  in  tlial  region  of  the  Republic  ar«^  void,  having  been  issued 
in  contravention  of  the  Hamilton  c<mtract  of  which  the  said  com|>any  is  the  aftpignee; 
and  that  inasmuch  as  Gen.  Jacinto  U.  Pachano,  oiu*  of  the  judges  in  the  caus<»,  was  Mr. 
Maury's  father-in-law.  he  therefore  o})jectcd  to  him.  By  minute  of  the  2r)th  of  June, 
1901  iuAio  11.  sec(m<l  part  j.  the  hall  declared  the  objection  to  General  Pachano  inad- 
inissii)lc.  it  havinu;  be<m  taken  after  the  time  allowed  by  law. 

On  the  10th  July.  1901.  as  appears  from  the  •manifestation  made  to  the  court 
by  Dr.  Henry  Willanf  Mean  hibverse  an«l  reverse  sides  of  fi:lio  23.  second  part)  as 
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the  general  constituted  attorney  of  the  New  York  and  Bermudez  Company,  Drs. 
Manuel  Clemente  Urbaneja  and  Claudio  Bruzual  Serra  entered  upon  the  representa- 
tion and  defense  of  the  said  company  and  on  the  7th  of  August,  1901,  objected  in 
writing  (folios  34  to  reverse  side  of  folio  37,  second  part),  relying  on  the  reasons  therein 
set  forth,  to  all  the  members  of  the  court,  who  by  judgment  of  the  14th  of  August, 
1901  (folios  41  to  reverse  side  of  50,  second  part),  oeclared  the  said  objection  inad- 
missible and  at  the  same  time  confirmed  in  their  entirety  the  deci<dons  appealed 
a^nst,  that  is  to  say,  the  decisions  passed  by  the  president  of  the  court  on  the  excep- 
tions taken  by  the  lawyers  of  the  New  York  and  Uermudez  Company. 

As  the  final  rasult  of  all  the  objections  which  have  been  enumerated,  those  only 
were  allowed  which  referred  to  the  giving  of  the  security  demanded  by  the  lawyers  of 
the  defendant  and  decreed  and  fixed  by  the  iud^e  of  substantiation,  which  was  at 
last  arranged  and  given  for  the  sum  of  100,000  bolivars  by  Mr.  Pedro  Salas,  a  resident 
of  this  city. 

The  first,  and  what  may  be  called  a  very  laborious  stage  of  this  suit  having  been 
thus  concluded.  Dr.  Manuel  Clcmento  Urbaneja,  one  of  the  new  constituted  attor- 
neys of  the  defendent,  pn)ceeded  to  answer  the  merits  of  the  action.  This  took  ]>lace 
on  the  27th  of  September,  1901  (folios  75  to  79,  second  part).  As  essential  points  of 
that  answer  the  defendant  contradicted  the  action  in  all  its  parts  on  the  ground  that 
the  action  bnmght  against  it  is  contrarj*^  to  law,  as  no  obligation  existed  between  the 

Sartiiv.  It  qualitiea  the  title  of  the  mine  Felicidad  as  inellicacious,  as  it  suffers  from 
efects  whicn  rendered  it  completely  null.  It  alleged  that  such  mine  Felicidad  is 
in  fact  nothing  but  a  part  or  portion  of  the  asphalt  laKe  which  the  Xew  York  and  Ber- 
mudez Company  has  legally  possesseil  and  exploited  durine  the  past  fourteen  years, 
allc>^ing  to  the  effect  that  in  the  parish  of  Union,  in  the  district  of  Benitez,  m  the 
State  of  Sucre,  there  is  no  other  known  asphalt  mine,  except  the  asphalt  lake  which 
the  Bermudez  is  exploiting;  pleaded  limitaticm  in  support  of  the  title  of  the  Ber- 
mudez: rallied  as  i)reemptor>''  excc'ptions  the  incompetence  of  the  Federal  court  to 
intervene  in  this  suit,  and  that  the  i)n)moters  of  the  action  were  the  wrong  persons  to 
bring  it,  Charles  Warner  and  Patrick  R.  Quinlan  being  distinct  persons  from  the  linn 
**\Varner-Quinlan  Asphalt  Company."  a  company  constituted  by  the  promoters  of 
the  acticm  for  the  i)uriK)se  of  exploring  and  exploiting  asphalt  mines  in  Venezuela, 
as  a  consecjui'nce  of  what  they  themselvt^s  declare  in  the  power  of  attorney  which 
they  executed  to  Mr.  Patrick  Sullivan  and  which  the  latter  transferred  by  way  of 
8ub.^titution  to  the  plaintiff  lawyers  Zuloaga  and  Padl;  and  finally  the  defendants 
aske(l  in  their  written  answer  for  extra  time  for  putting  in  their  evidence,  in  order  to 
obtain  the  testim<my  of  Count  Orsi  <le  Mombello,  n^iclent  of  Turin,  in  the  Kingdom 
of  Italy:  for  the  j)urpose  of  pnjving  the  affirmative  interrr)gatories  which  they  would 
put  to  M(^*sHrs.  Warner  and  Quinlan,  rt»sidents  of  Syracuse,  State  of  New  York.  United 
otates  of  America,  and  for  the  testimony  of  Mr.  Ambrose  II.  Camer,  rt»sident  at  Kia- 
sin^m,  Bavaria,  (lermanv.  Doctor  Urbaneja  put  in  together  with  his  answer  written 
testimony  taken  })efore  the  parish  judge,  in  order  to  pn)ve  the  residence  in  Turin  of 
Mr.  Orsi  de  Mombello.  The  answer  being  terminatwl,  the  sul)stanting  judge  advised 
the  parties  to  come  to  an  amicable  armngement,  and  as  this  did  not  take  place,  he 
declared  the  hearing  terminattnl,  and  reser\ed  his  decisicm  with  respect  to  the  request 
for  extra  time  to  put  in  evidence  made  bv  the  defendants  until  after  the  evidence 
should  have  been  called  for  (reverse  side  o?  folio  82  to  reverse  side  of  folio  83,  seccmd 
part). 

When  the  cause  was  ripe  for  the  taking  of  evidence  Iwth  parties  put  in,  in  due  time, 
all  that  they  believed  ex|)edient  for  the  defense  and  proof  of  their  respective  rights,  the 
extra  time  having  been  grantwl  which  had  been  requestcKl  for  that  which  had  to  V>e 
taken  outside  of  the  t<mlory  of  the  Republic,  for  which  purjMW*  the  pn)per  warrants, 
letters  reouisitional,  and  requests  were  issued  as  w(»ll  as  for  that  which  had  to  be  taken 
outside  oi  this  c-apital,  in  other  di.'^tricts  of  the  Repui)lic.  as  for  that  which  ha<l  to  be 
taken  in  various  foreign  count ri«*s.  As  evidence  to  be  tak(>n  abroad  th<'  ])laiiitiffB 
ref|uested  that  Dr.  JesiiH  MuAoz  Trbar,  engineer  of  the  Bepu))li<'.  who  was  in  Porto 
Rico,  should  make  his  declaration  n  g-arding  the  i)articulars  of  th<'  interrogatory  which 
they  put  in.  and  that  P.  S.  Onborn.  captain  of  the  mercantile  navy  of  tin*  Unit<Ki 
State's,  should  make  his  <leclarations  in  New  York,  whore  h«*  was  n^siding:  an<l  the 
defendant  aski*<l  that  Col.  J(js<'*  Orsi  de  Momb<>ll(»  should  make  his  declaration  at  Turin, 
Kingdom  of  Ituly:  that  Mr.  Ambrose  H.  Camer  should  make  his  declaration  in  Ger- 
many, and  that  the  plaintiffs  Charles  M.  Warner  and  Patrick  R.  Quinlan  should 
answ«'r  in  New  York  the  intcrrj)gatori«'.'<  ad<in'sse<l  to  them:  all  whi<'h  renuisitions  for 
«*videnc«'  wrrr  duly  coinj)lied  with,  with  tlie  exception  of  the  t<*stimony  of  Mr.  Ambn>se 
li.  Carner.  wliifh  Wiis  alnindone<l  by  tin*  party  requtvting  the  .'^ame. 

The  evidence  having  been  taken,  and  tn<*  <*xpert  work  and  <H*ular  inspections  asked 
for  having  been  done  and  made,  and  the  motions  with  regard  to  inadmissibilitv  of 
witn<*ss«'s  and  other  motions  wliich  were  niad(»  in  the  course  of  the  time  allowed  for 
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putting  in  the  evidence  having  been  resolved  and  decided,  and  the  defendant  having 
abandoned  the  testimony  of  seventy-six  of  the  eighty-six  witnesses  who,  according 
to  the  instrument  in  wnting  in  which  he  enumerated  his  proofs,  dated  the  lOth  ol 
October,  1901,  should  have  declared  in  various  parts  of  the  State  of  Sucre,  in  the  former 
State  of  Bermudez:  the  taking  of  evidence  in  the  cause  was  terminated,  and  thereupon 
Dr.  Juan  Bautista  Bance,  who  from  the  24th  of  September,  1901,  had  entered  upon  the 
representation  of  the  New  York  and  Bermudez  Company  (reverse  side  of  folio  89, 
second  part),  by  writing  of  the  19th  of  June,  1902  (folio  352,  reverse  side,  fourth  part), 
requested  the  court  to  send  on  the  proceedings  to  the  full  hall  in  order  that  the  state- 
'  ment  of  the  case  should  begin  in  accordance  with  the  law;  and  conseauentlv,  the  pro- 
ceedings having  gone  on  to  the  full  hall,  the  president  by  order  of  tiie  26tli  of  June, 
1902  (folio  353,  reverse  side,  fourth  part),  fixed  for  hearing  the  cause  the  seasion  d  the 
eighth  office  dav.  At  this  stage  one  of  the  judges,  Dr.  Antonio  Maria  Flanchart, 
withdrew  himself  by  writing  of  the  27th  of  June,  1902  (folio  354,  fourth  part),  from 
taking  cognizance  of  the  cause,  on  account  of  hia  having  expressed  his  opinion.  The 
withdrawal  having  been  allowed  by  order  of  the  2d  of  July,  1902  (folio  355,  fourth  part), 
and  a  ballot  having  been  effected  for  ascertaining  who  shoidd  replace  him,  Dr.  Jos6 
Santiago  Rodriguez  proved  to  be  elected,  but  did  not  accept  (reverse  side  of  folio  355 
to  folio  357,  fourth  part),  and  a  new  ballot  having  been  taken  Dr.  Carlos  Jimenez 
ReboUedo  was  elected  and  he  accepted  the  charge  (folio  359,  and  reverse  side,  fourth 
part^. 

The  hall  having  been  thus  completed,  the  statement  of  the  cause  begeui  on  the  11th 
of  August,  1902  (folio  359,  reverse  side,  fourth  partV  and  terminated  on  the  23d  of 
December,  1903,  and  as  a  legal  vacation  ought  to  begin  the  next  day,  the  24th  of 
December,  until  the  6th  of  January  of  the  present  year,  1904,  the  third  sitting  after 
the  termination  of  the  vacation  was  fixed  for  the  final  addresses  of  the  parties.  It  is 
expedient  to  remark  that  if  the  statement  of  this  case  has  been  prolonged  for  so  great 
a  time  it  was  due  less  to  the  voluminousnoss  of  the  proceeding  than  to  the  inter- 
ruptions which  have  taken  place  owing  to  the  death  or  resignation  of  some  members 
of  the  court,  which,  by  giving  occasion  to  the  entry  of  new  judges,  made  it  necessary 
to  retrace  tlie  statement  which  was  already  begun.  That  delay  was  further  length- 
ened in  part  by  the  legal  vacations  which  came  on  and  the  objection  raised  by  Dr. 
Nicomedfes  Zuloaga,  trie  constituted  lawyer  of  Warner  and  Quinlan,  against  Dr. 
Guillermo  Tell  Villegas  Pulido,  who  had  come  to  occupy  the  post  of  president,  which 
became  vacant  by  the  death  of  Gen.  Jacint<j  R.  Pachauo,  wliich  took  place  on  the  17th 
of  July,  1903. 

Toward  the  end  of  November,  1903,  and  when  the  statement  of  this  case  was  drawing 
to  a  close,  tlie  meml)er  Dr.  Guillermo  Tell  Villegas  Pulido  separated  himself  frt>m  the 
court,  by  resignation,  and  this  circumstance  gave  rise  to  a  new  interruption,  which 
continued  until  the  hall  was  completed  by  the  entrance  of  the  cojudge  Dr.  Eduardo 
Peres  Benitez,  when  the  view  was  fixed  anew,  by  order  of  the  4th  of  December,  1903. 

In  the  course  of  the  suit,  and  up  to  the  final  addresses,  the  parties  have  produced 
and  put  in  as  means  of  proving  their  respective  contentions,  as  each  side  underetands 
the  matter,  the  following  documents:  1.  Plan  of  the  asphalt  lake  and  lands,  the  prop- 
erty of  the  New  York  and  Bermudez  Company,  made  by  the  engineer,  J.  Orsi  ae 
Mombello.  dated  at  Barcelona  the  23d  of  October.  1888.  2.  Plan  of  the  asphalt  mine 
called  Felicidad,  made  by  Pedro  Vicente  Felce,  public  land  surveyor,  dated  at 
Guarimien  the  12th  of  September,  1897.  3.  Plan  of  the  asphalt  mine  "Venezuela" 
made  by  Heriberto  Imery.  public  land  surveyor,  dated  at  Canipano.  the  17th  of 
October.  1900.  4.  Plan  of  the  mining  concessions  New  York  and  Bermudez  Comjiany 
and  the  ''Felicidad"  and  denunciation  of  the  **  Venezuela"  made  by  the  engineer 
and  technical  inspector  of  mines  of  the  Republic,  Dr.  Tomas  C.  I^lamozas.  dated 
at  Caracas  the  22a  of  August,  1900.  5.  Plan  of  the  mining  concession  "New  York 
and  Bermudez  Company"  and  the  ** Felicidad."  made  by  Dr.  Gennan  Jimenez, 
engineer,  dated  at  Caracas  the  5th  of  Novemb?r.  1900.  Doctor  Jimenez  was  one  of 
the  members  who.  as  representative  of  the  Bermudez.  formed  part  of  the  commission 
of  three  engineers  whom  the  Government  by  executive  resolution,  dated  the  Ifith  of 
September,  resolved  to  send  to  the  site  of  the  minev'*  in  dispute  in  order  to  fix  their 
rJ?spective  situations.  6.  Plans  of  the  asphalt  mines  situated  to  the  southeast  (►f  the 
village  of  (luuriquen  made  by  Dr.  Jesus  ^lufioz  Tebar,  engineer,  who  pn.)ceetle<i  as  a 
memher  of  the  coiiiiniK'^ioii  already  named  and  iis  representative  of  the  *'Feli('ida<i.'' 
The  correctness  of  the  plans  «»f  Doctors  Jimenez  amiMufioz  Tebar  is  certified  by  Dr. 
Luis  Julio  Blanco,  en^neer,  who  as  the  rc])resentative  of  the  Government,  formed 
piirt  of  the  said  conimission.  7.  Plan  which  is  a  su|>erim  posit  ion  of  th<.>se  made  by 
Doctors  J/lamozas.  Jenienez.  Mufioz  Tebar  and  Laml  Surveyor  Felce. 

As  all  the  most  notable  details  (»f  this  suit  have  been  now  enumerated  in  the  most 
minute  manner,  since  many  of  them  are  (mly  simple  details  which  do  not  affect  the 
merits  of  the  case,  this  high  court  now  enters  upon  the  stage  of  invest igati<m  and 
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deductions  which  should  naturally  concur,  together  with  the  circumstances  and 
data  of  the  proceedinc^s  in  the  formation  of  that  legal  criterion,  which  should  prevail 
in  definitely  solving  this  controversy,  and  it  is  to  be  observed  that  in  order  to  proceed 
with  the  greatest  certainty  possible  in  the  endeavor  to  arrive  at  the  end  inaicated, 
it  is  necessary,  in  the  present  case,  to  take  into  account  all  the  antecedents  and  judicial 
facts,  which  are  more  or  less  intimately  related,  directly  and  indirectly,  with  the 
contentions  which  are  being  discussed. 

At  the  head  of  those  judicial  facts  which  can  be  considered  classic  and  primordial, 
for  its  importance  in  this  suit,  stands  the  contract  entered  into  between  the  National 
Government  of  the  United  States  of  Venezuela  and  Mr.  Horacio  R.  Hamilton,  on  the 
16th  of  September,  1883,  augmented  by  an  article  on  the  19th  of  October  of  the  said 
year,  and  further  augmented  by  three  articles  on  the  30th  of  May,  1884,  and  approved 
by  the  National  Congress  by  a  law  passed  on  the  6th  of  June  of  the  said  year  1884. 
Afterwards,  Mr.  Hamilton,  m  exercise  of  the  power  granted  to  him  by  article  10  of 
the  said  contract,  transferred  and  granted  the  same  to  the  corporation  or  company 
**New  York  and  Bermudez  Company"  which,  on  becoming  the  assignee  of  the  said 
contract,  became  thereby  substituted  in  all  the  rights  and  obligations  acquired  and 
contracted  by  the  grantor.  This  contract  therefore  became  and  continues  to  be  the 
sole  primitive  and  principal  source  from  which  emanated,  so  to  say,  the  exclusive 
right  for  the  assi^ee  company  to  explore,  exploit,  and  export  all  the  natural  products 
of  the  forests  existing  in  unreclaimed  lands  of  the  former  State  of  Bermudez,  in  the 
terms  of  article  1  of  the  contract,  and  in  the  identical  way,  it  acquired,  in  the  tenor 
of  article  2,  the  right  to  exploit  the  asphalt  in  all  the  territory  of  the  State,  but  only 
for  the  term  of  twenty-five  years  fixea  by  article  8  of  the  contract  in  question,  and 
without  the  National  'Government  being  able  within  the  lapse  of  that  time,  to  grant 
like  concessions  as  regards  the  State  of  Bermudez  to  any  other  person. 

The  idea  has  been  thrown  out  that  the  Hamilton  contract  only  granted  to  the  con- 
tractor, or  those  claiming  under  him,  a  simple  right  of  preference  in  the  discoveries 
which  they  should  make  of  mines  or  other  products  on  the  lands  comprised  in  the 
contract.  Such  an  interpretation  can  not  be  rationally  sustained,  because  in  whatever 
way  things  are  a)n8idered  iil  the  case  b(»fore  us,  th<»  result  will  always  be  that  the 
Hamilton  contract  is  clothed  with  all  the  forms  and  engenders  all  the  consequences 
of  a  i)rivilt»ge  grant(»d  to  the  contractor  and  to  his  assigns  m  order  that  they  alone,  dur- 
ingtne  prescribed  time,  might  be  able  to  exploit  the  asphalt  and  other  natural  products 
which  should  bo  found  in  the  territory  covered  by  the  contract,  exception  beine 
made  of  the  old  section  of  Barcelona  so  far  as  rc*gards  the  exploitation  of  wood.**.  Ana 
the  contract  is  in  full  force,  since  even  although  the  National  Government,  ))y  and  of 
its<»lf,  })y  resolution  of  the  ministrv  of  fomento,  dated  the  4th  of  January.  1898, 
declared  iti?  termination,  owing  to  the  cessionary  compwiny  not  having  executed  the 
obligations  which  it  had  contracted  to  perform,  the  said  resolution,  on  the  petition 
of  Dr.  Carlo**  L<»on,  the  constitutini  attorney  of  the  New  York  and  Bermudez  Company^ 
was  (leclar<»d  null  and  void,  a^  an  act  of  usurp<»d  authority,  by  the  then  federal  high 
court,  by  its  dt'cision  of  the  23d  of  August,  1898,  and  amscHjuently  the  Hamilton 
contract  retained  all  its  legal  effect.  It  must  be  olxservcKi  that  this  resolution  of  the 
ministry  of  fomento  was  preceded  by  a  petition,  which  Dr.  Arturo  Ayala,  acting  as 
constituted  attorney  of  Messrs,  Mat<H)  Guerra  Marcano,  Antonio  Bianchi,  Jos^  Fran- 
cisco Micheli,  and  Antonio  Cervoni,  the  original  cessionari<»fl  of  the  **  Felicidad"  mine, 
addressed  to  the  ministry  of  fomento,  under  date  the  3d  of  January,  1S98,  praying 
that  the  Hamilton  a)n tract  should  be  declar(»d  terminaUnl  lK»causi»  neither  tne  con- 
tractor nor  his  assigns  had  complied  with  the  obligation  which,  among  others,  he  had 
entered  into  of  canalizini;  one  or  more  rivers  of  the  State  of  Bermudez,  commencing 
by  the  Caiio  Colorado  anclGuarapiche.  *  The  like  pro<rcK»ding  on  the  part  of  the  consti- 
tuted attorney  of  the  orijnnal  cessionaries  of  the  mine  "Felicidad''  cl<»arly  demon- 
Btrate<l  that  tlie  latter  considered  the  existence  of  the  Hamilton  contract  as  an  insuper- 
able ol)stacle  to  the  legitimate  and  perf(»ct  acquirement  and  the  peaceful  exploitaticm 
of  their  mining  concessions  and  likewise  also  of  any  other  conc«'s*sion  which  might 
have  been  or  might  be  granted  them  in  contravention  of  the  stipulations  of  the  Ham- 
ilton cfjntract. 

On  the  17th  of  July,  IfKK),  as  appears  from  the  Official  (Jazette.  No.  8105.  i>iit  in  evi- 
dence by  the  constituted  att<irneys  of  the  "Felicida<l."  Mr.  Ambrose  il.  Carner, 
acting  as  direcrtor  <»f  tin*  Nrw  York  and  Bennudez  Company.  ha<l  re<*ourse  to  the  iiiin- 
i8tr\'  of  foin<*nto  asking  that  the  definitive  title  of  th(»  mine  "  FVlicidad,''  granted  by 
th«*  National  Government  on  the  30th  of  NovciuImt.  1897.  shouM  b«*  declan-d  null, 
and  alsf)  raising  ol)jection  to  the  granting  of  the  definitive  title  of  another  asphalt 
mine  c-alled  "Venezuela."  Tli<»  New  York  and  Bermudez  Company  alleged,  as  the 
ground  for  its  ix»tition.  that  lM>th  mines  were  situat(><l  within  the  limits  of  the  mining 
conc«*ssion  anrl  the  belt  of  land  of  which  it  was  the  owner,  by  virtue  (»f  a  title  granted 
on  the  7th  and  14th  of  December,  1888,  and  allc»ged,  in  the  same  way,  that  the  contract 
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made  by  the  National  Government  with  Mr.  Hamilton,  of  which  contract  the  com- 
pany is  assignee,  conceded  to  it  the  exclusive  right  to  exploit  asphalt  in  the  old  State 
of  Bermudez. 

By  resolution  of  the  18th  of  December,  the  minister  of  fomento  refused  the  petition 
of  the  New  York  and  Bermudez  Company,  adducing  therefor,  among  other  reasoiifl: 

1.  That  the  contract  made  by  the  National  Grovemment  with  Mr.  Horacio  R.  Ham- 
ilton does  not  concede  to  the  cessionary  company  the  exclusive  right  to  exploit  the 
asphalt  existing  in  the  old  State  of  Bermudez,  because  no  such  monopoly  was  stipu- 
lated in  the  contract,  and  monopolies  can  not  bo  presumed; 

2.  That  according  to  the  plans  made  by  the  commission  of  engineers  whom  the  Gov- 
ernment resolved  to  send  to  the  site,  the  situation  of  the  mine  in  question,  was  distinct, 
inasmuch  as  there  was  a  difference  in  their  respective  distances  from  the  village  of 
Guariquen; 

3.  Tnat  even  in  case  there  wore  perfect  agreement  between  the  real  situation  of 
the  asphalt  lake  which  the  Bermudez  exploits,  and  the  title  granted  in  its  favor,  it 
<x)uld  nevertheless  raise  no  objection  to  tne  rights  of  third  parties,  because  no  boun- 
daries we're  set  out  in  the  title  deed;  and 

4.  That  in  order  that  the  Hamilton  contract  should  confer  the  monopoly  for  the 
exploitation  of  asphalt  in  the  old  State  of  Bermudez  it  would  have  been  necessary 
to  previously  repeal  the  law  of  mines  then  in  force. 

It  has  been  desired  to  attach  great  importance  to  this  resolution  of  the  ministry  of 
fomento  for  the  purposes  of  this  suit,  the  fact  being  that  it  is  only  a  simple  adminis- 
trative decision  of  equal  V9.\\ic  with  the  resolution  of  the  same  ministry  dated  the  4th 
of  January,  1898,  which  sought  to  declare  the  termination  of  the  Hamilton  contract, 
and  this  is  so  because,  even  admitting  that  the  said  contract  collided  with  the  national 
constitution  and  the  law  of  mines,  or  that  it  oug[ht  to  be  rescinded  on  account  of  the  con- 
tractor and  those  claiming  under  him  not  having  fulfilled  their  obligations,  such  cir- 
cumstances in  no  way  alter  the  nature  or  the  judicial  effects  of  the  contract,  inasmuch 
as  that  collision  or  that  recission  are  not  legally  declared  by  the  competent  authority. 
It  is  therefore  understooci  that  the  New  York  and  Bermudez  Company  has  had  perfect 
right  to  nay,  whether  in  their  petition  to  the  ministry  of  fomento  dated  the  17lh  of 
July,  1900,  or  in  the  written  onjection  taken  by  Dr.  Jos^  Loreto  Arismendi  against 
Gen.  Jacinto  R.  Pachano,  or  in  various  parts  of  the  procecKlingR,  and  even  in  the  last 
verbal  addresses  of  its  defense,  that  in  accordance  with  the  terms  of  the  Hamilton 
contract,  of  which  it  is  cessionary,  the  National  Government  liad  no  power  to  grant 
titles  to  mines  in  the  old  State  of  Bermudez  to  any  other  person  or  corporation  in 
contravention  of  the  terms  of  the  contract. 

In  consideration  whereof,  and 

•1.  Whereas  by  virtue  of  article  2  of  the  contract  made  by  the  National  Government 
with  Mr.  Horacio  R.  Hamilton  on  the  15th  of  September,  1883,  of  which  the  New  York 
and  Bermudez  Company  is  cessionary,  the  said  company  acquired  the  exclusive  right 
to  exploit  the  asphalt  existing  throughout  the  old  State  of  Bermudez; 

2.  And  whereas  the  New  \  ork  and  Bermudez  Company  has  the  right  to  continue 
that  exploitati(m  until  the  expiration  of  the  term  of  twenty-five  years  fixed  by  article 
8  of  the  contract  of  which  it  is  cessionary; 

3.  And  whereas  in  accordance  with  the  expressed  tenor  of  said  article  8  already 
mentioned,  the  National  Government  could  not  give  the  title  of  the  mine  "  Felicidad/' 
nor  grant  in  the  old  State  of  Bermudez  mining  concessions  of  asphalt  to  any  other  per- 
son or  corporation,  in  contravention  of  the  terms  of  the  contract; 

4.  And  whereas  the  Hamilton  ctmtract  having  acquired  the  character  of  a  law  of  the 
Republic  bv  receiving  the  approval  of  the  National  Congress,  that  contract  created 
for  twenty-five  years  a  spe<ial  situation  for  the  exploitation  of  the  asphalt  and  other 
natural  products  existing  in  the  old  State  of  Bermudez,  or,  in  other  words,  the  New 
York  and  Bermudez  (  oiupanv  alone  had  the  right  U)  make  that  exploitation  in  a  gen- 
eral manner  in  the  tenns  of  tlie  contract  and  during  the  time  pre8cril)ed; 

5.  And  whoreaa  the  title  of  the  niin(» '  *  Felicidad"  was  granted  on  the  30th  of  Novem- 
ber, 1897.  and  twenty-fimr  days  thereafter,  that  is  to  say,  on  the  ,3d  of  January.  1898, 
the  original  c<)UC(  ssionaires  of  the  said  mine,  (Vrsoni.  Bianchi,  Micheli.  and'Guerra 
Marcan«>,  had  recoursr*  through  their  <*onstituted  attorney  to  the  ministry  of  fomento 
pra\nng  that  llu*  Hamilton  contract  should  he  dedanMl  tf'rminated,  a  circumstance 
which,  as  already  hinted,  showed  thai  the  sai<l  roncessionain»8  felt  the  assurance  that 
the  existence  and  validitv  «)f  the  mine  "Felicidad''  could  not  b<»  maintained  while 
the  stipulations  of  the  itamilton  contract,  of  which  the  N«»w  York  and  Bermudez 
Company  is  crssionary,  were  in  force,  and  in  this  way  making  the  fact  explainable, 
that  the  concrHsionain  s  Hianrhi.  Corvoni.  Micheli.  and  Guerra  Marcano,  on  trans- 
ferring and  .s(41ingthe  mine  "Felicida<l"  to  Messrs.  Warner  and  Quinlan.  (ieclared  in 
th(»  (\oi'd  of  sah',  which  has  l)een  put  in  evidence,  that  they  made  the  sale*  at  the  risk 
of  the  ])urchas<'rs  and  without  any  rcsi^msilnlity. 
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6.  And  whereas  with  respect  to  the  exception  of  incompetency  of  the  court,  taken 
as  a  peremptory  exception  by  the  constituted  attorneys  of  the  defendants,  in  their 
answer  to  the  action,  this  hall  holds  the  same  opinion  which  led  it  to  confirm  the 
decision  appealed  against  by  the  substanting  judge  who  disallowed  the  same  when 
it  was  raisecl  as  a  dilatory  exception. 

7.  And  whereas  as  to  the  exception  also  taken  as  peremptory  by  the  defendants, 
that  the  plaintiffs  Warner  &  Quinlan  were  but  the  persons  who  should  have  sued,  as 
they  must  be  cfjnsidered  distinct  persons  from  the  company  "Warner,  Quinlan  Asphalt 
Company/'  this  court  is  of  opinion  that  there  is  no  object  in  deciding  theri^on  after  the 
reasons  which  have  just  been  8i.*t  forth. 

8.  And  whereas  the  question  of  investigating  whether,  according  to  the  testimony 
of  the  witnesses  and  the  documents  of  title  and  the  plans  put  in,  tlie  mine  "Felici- 
dad"  and  the  asphalt  lake  which  tlie  Bermudez  is  exploiting  are  two  distinct  things 
or  whether  one  is  part  of  the  other,  has  no  essential  importance,  since  whatever  be  tlie 
situation  what  has  just  l)een  said  remains  intact,  namely,  that  in  the  t<?rritory  of  the 
old  State  of  Bermudez  no  mining  concessions  of  asphalt  can  be  riven  while  the  right 
remains  in  force  for  the  general  exploitation  of  asphalt  which,  in  Uiat  territory,  belongs 
to  the  New  York  and  Bermudez  Company  under  the  Hamilton  contract. 

9.  And  whereas  in  addition  to  tlie  groimds  expressed,  the  title  of  the  Felicidad 
suffers  from  defects  which  vitiate  it.  and  which  are  recorded  in  the  proceedings, 
owing  to  the  rec^uisite  prescriptions  and  solemnities  not  having  l>een  complied  wiu, 
under  pain  of  nullity,  proviaed  bv  the  Code  of  Mines,  defects  which,  pursuant  to 
article  1279  of  the  Civil  Code,  which  says:  "The  defects  of  an  act  which  is  absolutely 
void  tor  want  of  solemnities  <*an  not  be  made  to  disappear  by  any  confirmatory  act 
except  those  solemnities  are  observed."  can  not  be  amended. 

For  the  reascjiis  expressed,  a<i ministering  judgment  in  the  name  of  the  United 
States  of  Venezuela,  and  by  authority  of  the  law.  this  action  is  dismissed,  without 
anv  special  order  as  to  costs. 

(liven  at  tlie  office  of  the  hall  of  sole  instance  of  the  P>deral  court,  at  the  capitol 
in  Caracas,  this  28th  dav  of  the  month  of  January,  1904,  year  ninety-third  of  the  Inde- 
pendence and  forty-fiftti  of  the  Federation. 

Manuel  M.  Iturbe.  President. 

P.  IIkrmoso  TELLERfA.  Viee- Preside  fit. 

AxToxio  Z.\rra(;a.  Reader. 

E.  G6mez  R.,  Chancellor. 

E.  Gonzalez  IIerrera.  }feinber. 

S.  Terrero  Atienza.  Member. 

L.  Perez  Bustamante.  Member. 

E.  Balza  Da  VILA.  Member. 

P.  Mata  Illar.  Member. 

Editardo  P^rez  BENfTEZ.  Co- Judge. 

Raimundo  I.  Andueza,  Secretary. 

At  to-ilay's  .<»itting.  at  11.05  a.  m.,  the  preceding  judgment  was  published  with  due 
legal  formality. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  June  7^,  190^. 
(Received  June  17,  1904—12.52  p.  m.) 

Manajrer  Bermudez  Company  informs  me  Venezuelan  Govern- 
ment threatens  suit  unless  company  pay  SI 0,000, ()()()  to  the  Vene- 
zuelan Government.  I  advised  him  pav  nothinj^,  defend  riji:hts  in 
courts,  puhlish  facts;  company\s  policy  should  be  honest  and  fearless. 

BOWEX. 


Mr.  Bowen  to  Mr.  liny. 

No.  300,  Ccmfidential.]        Legatk)X  of  the  United  States. 

Caracas,  Venezuela,  J un$ 

Sir:  I  have  the  honor  to  inform  you  that  Presid 
decided  to  make  the  New  York  and  Bermudez  Comp 
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enormous  sum  of  money  or  to  seize  its  asphalt  lake.  His  intention 
first  became  apparent  when  the  newpapers  of  Caracas,  a  short  time 
ago,  began  to  attack  the  company.  Tne  manager  of  the  company, 
familiar  with  Venezuelan  metnods,  inquired  of  the  minister  of  the 
interior  what  was  wanted  of  the  company.  He  was  told  50,000,000 
bolivars.  The  newspapers  then  stopped  their  fusilade,  in  order  that 
the  manager  might  ponder  the  situation  coolly  and  carefully.  Finally 
he  asked  my  advice.  I  urged  him  to  refuse  to  be  blackmailed,  to 
defend  his  company  in  the  courts,  and  to  publish  the  facts  in  the 
case  to  the  world.  It  seems  that  President  Castro  threatens  that  if 
the  money  is  not  paid  an  action  will  be  brought  in  the  courts  to  dis- 
possess the  company,  and  evidence  will  be  forthcoming  proving  that 
the  company  aided  the  Matos  revolution,  and  is  using  Vnds  For  its 
railway  that  do  not  belong  to  it.  An  American  by  the  name  of  Gar- 
ner, who  was  formerly  employed  by  the  companv  and  then  dis- 
charged after  he  had  made  nimself  obnoxious,  has  1t>een  here  lately, 
and  has  supplied  President  Castro  with  information  about  the  assist- 
ance the  company  gave  to  Matos  and  about  the  title  to  the  railway 
lands.  Gamer's  objects  are  evidently  revenge  and  profit.  The 
President  also  has  probably  some  letters  that  were  written  by  the 
companv's  agent  in  Trinidad  to  the  revolutionary  leader,  Ducnarm, 
who,  when  the  revolution  was  suppressed,  became  friendly  with 
President  Castro,  and  now  holds  a  very  remunerative  position.  I 
told  the  manager  that  if  tlie  case  goes  to  the  courts  no  worse  punish- 
ment can  be  inflicted  on  the  company  for  aiding  Matos  than  can  be 
imposed  on  the  thousands  of  others  that  supported  the  hapless  chief, 
and  that  if  the  Hamilton  concession  can  not  be  shown  to  cover  the 
railway  lands  the  law  of  prescription  must  be  respected. 

President  Castro,  in  order  to  complete  liis  work  of  intimidation, 
has  stated  lately  that  he  has  been  assured  that  the  Department  ol 
State  in  Washington  will  not  interfere  in  this  controversy.  The  idea 
of  making  that  statement  was  probably  suggested  to  liim  by  the 

gresence  here  of  a  Mr.  Solomon,  an  active  coadjutor  of  the  man 
arner,  and  duly  accredited  representative  of  the  INew  York  Tribune, 
which,  of  course,  is  known  here  to  be  verj'^  close  to  the  Administra- 
tion at  Washington.  The  company,  I  beheve,  has  decided  not  to 
pay  the  50,000,000  bolivars,  but  I  am  not  sure  it  will  refrain  from 
aying  some  smaller  sum.  It  should  not  paj"  a  cent.  It  is  now  time 
or  our  American  companies  in  Venezuela  and  in  all  other  republics 
of  South  and  Central  America  to  change  their  pohcy.  I  have  never 
known  one  of  them  to  conduct  its  relations  ^-itn  this  Government  in 
an  honest  way.  The  larger  the  company  the  larger  has  been  its 
bribes  and  the  more  it  has  submitted  to  blackmail.  If  the  books  of 
the  New  York  and  Bermudez  Company  and  of  the  W^amer-Quinlan 
Company  could  be  inspected  I  believe  they  would  show  an  appalhng 
amount  of  corniption,  but  the  fault  is  not  wholly  theirs.  It  is  onlv 
after  they  have  invested  their  capital  here  that  our  companies  learn 
that  the  general  policy  of  the  Venezuelan  authorities  toward  all 
foreigners  is  one  of  deception,  intimidation,  and  spoHation.  They 
feel  tliey  must  protect  their  own,  and  they  are  in  doubt  whether  the 
Government  of  the  United  States  will  protect  them  opportunely.  If 
our  citizens  alone  were  molested  we  might  afford  to  oe  patient,  but 
complaints  and  reports  are  constantly  being  sent  by  my  colleagues 
here   to   their  respective  governments.     As  those  complaints   and 
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reports  accumulate  the  danger  of  foreign  complications  increases. 
To  that  danger  Venezuela  is  almost  indifferent,  for  she  believes  that 
when  a  crisis  is  reached  her  sovereigntv  and  territory  will  be  kept 
intact  by  the  United  States,  and  that  she  will  soon  be  free  again  to 
exploit  roreigners.  There  can  be  no  doubt  that  the  effect  of  that 
belief  is  very  demoralizing  to  Venezuela.  *  *  * 
I  am,  etc., 

Herbert  W.  Bowen. 


TTie  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  210.]  Department  of  State, 

Washington,  July  19,  1904- 

Sir:  Your  confidential  dispatch.  No.  300^  dated  June  25  last,  has 
been  received  and  read  with  mterest. 

The  Department  desires  to  be  kept  fully  informed  respecting  the 
demands  of  the  Venezuelan  Government  upon  the  New  York  and 
Bermudez  Asphalt  Company  for  50,000,000  bolivars. 
I  am,  etc., 

Francis  B.  Loomis, 

Acting  Secretary. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegr&m.] 

Confidential.]  Caracas,  via  Haiti,  July  23,  1904- 

(Received  12.40  p.  m.) 

Venezuelan  Government  placed  embargo  at  the  opening  Bermuda 
Ldke  yesterday,  and  appointed  Camer  custodian,  as  Bemmda  Com- 
pany refused  submit  to  blackmail.  Pressure  should  be  brought  to 
bear  hy  our  war  ships  at  La  Guaira,  and  custom-house  should  be 
seized  if  necessary.  1  have  not  made  protest,  but  await  your  instruc- 
tions, which  I  hope  will  be  in  the  nature  of  an  ultimatum. 

Bowen. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  July  24,  1904- 
(Received  July  26,  1904—10.10  a.  m.) 

Venezuelan  war  vessel  Bolivar  started  yesterday  with  Camer 
on  board,  obtain  possession  of  Bermuda  Lake.  We  should  have 
fleet  here  prepared  to  seize  La  Guaira  and  Puerto  Cabello,  and  get 
full  satisfaction  for  Bermuda  Comj)any,  and  for  other  foreign  cor- 
porations Venezuelan  Government  is  attacking.  Prompt  and  ener- 
getic action  necessar\'. 

Bowen. 
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Mr.  Bowen  to  Mr,  Hay. 

No.  309,  Confidential.  J  American  X^eoation, 

Caracas,  Venezuda,  July  24, 1904. 
Sir:  I  have  the  honor  to  inclose  herewith  a  copy  of  my  cable- 

fam  to  Tou  of  the  22d  instant  relative  to  the  embargo  of  die  New 
ork  and  Bermudez  asphalt  lake,  a  copy  of  the  libel,  and  a  copy  of 
the  protest  of  the  manager  of  the  New  York  and  Bermudez  Company. 
The  proceedings  were  ex  parte.  Yesterday  the  Venezuelan  gunboat 
Bolivar  left  La  Guaira  with  the  man  Gamer  on  board  to  take  posses- 
sion of  the  asphalt  lake.  I  think  an  American  fleet  should  be  sent 
to  La  Guaira  at  once.  If  the  asphalt  lake  is  not  returned  to  the 
American  owners  within  twenty-four  hours  after  the  arrival  of  the 
fleet  at  La  Guaira,  I  advise  that  the  custom-house  be  seized  there 
and  also  the  one  at  Puerto  Cabello,  and  that  both  of  them  be  held 
until  full  satisfaction  shall  have  been  obtained  by  us,  and  agreements 
made  that  will  put  a  stop  once  and  for  all  to  the  illegal  attacks  of 
President  Castro  on  foreign  corporations  established  m  Venezuela. 
Since  I  sent  my  said  cablegram  to  you  he  has  demanded  12,000,000 
bolivars  of  the  British  railway  company  at  Puerto  Cabello,  and  the 
transfer  to  liim  of  the  British  Central  Railway  for  the  ridiculous  sum 
of  1,000.000  bolivars;  and  he  has  begun  proceedings  to  blackmail 
the  British  company  that  owns  tlie  railway  from  Caracas  to  La 
Guaira.  He  is  annoying  the  Germans.  I  understan<l,  at  Ciudad 
Bolivar,  ami  the  onlj-  wealthy  Italian  landowner  in  Venezuela  has 
been  notified  not  to  cut  any  wood  on  his  property  nor  raise  any  crops. 
He  is  also  attacking  the  French  Cable  Company,  and  some  time 
ago  he  demanded  the  recall  of  the  French  minister,  who  hail  done 
nothing  except  protect  French  interests  with  due  eneigv,  and  who, 
consequently,  will  be  retained  here  by  the  French  Government. 
Moreover,  President  Castro  is  oppressing  his  own  people  to  such  an 
extent  that  another  revolution  is  talked  of  as  a  certainty  in  the 
near  future.  In  fact  there  has  already  been  some  fighting  in  Coro. 
Some  think  that  President  Castro  is  anxious  for  foreign  complica- 
tions, so  as  to  keep  his  o^vn  people  from  rising  against  him,  while 
others  believe  that  he  wishes  to  ally  himself  closely  with  Colombia 
and  make  trouble  in  Panama. 

I  am,  etc., 

Herbert  \V.  Bowen, 


Mr.  Bourn  lo  Sicrdiiry  nf  Stale. 


Jri.v  22,  IWM. 

Tlie  Venezuelan  Government  pIoce<l  embargo  tm  Bomniilez  Lake  yerierday,  and 
appnintC'l  Camer  rnrtoiiian.  aa  Hermuda  Company  iefii«;<l  to  suhmit  to  blackmail. 

Prpssiirp  flioiiUi  Im!  broni-lil  to  \tear  by  our  waisliipB  at  I-a  (lunira,  and  Ihe  ruMom- 
hoiifH;  MlicmUl  be  soiueii,  if  necessary. 

1  ha\Q  nol  innilo  |)nitpst,  but  await  ycinr  inritrucl ions,  which  1  ho[>e  will  be  in  tlie 
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[Inclosure  to  No.  300. 
Mr.  Wright  to  Mr.  Bowen. 

Caracas,  Venezuela,  July  22,  1904- 

Sir:  The  undersigned,  managing  director  of  the  New  York  and  Bermudez  Company, 
and  owner  of  10  shares  of  the  capital  stock  thereof,  respectfully  appears  before  you 
and  most  solemnly  and  sincerel]^  protests  against  the  Government  of  Venezuela,  the 
federal  court  and  court  of  cassation  of  Venezuela,  the  attorney-general  of  Venezuela, 
the  minister  of  internal  affairs  of  Venezuela,  and  any  and  all  other  i>er8ons  concerned, 
for  their  unjustifiable,  inequitable,  and  illegal  ex  parte  actions  in  placing  an  em- 
bargo on  the  property  of  this  company  and  appointing  a  custodian  thereof  dunngliti^ 
tion,  without  having  served  any  writ,  summons,  or  not  it  e  on  said  company  or  its 
reprebentatives  of  such  intended  action ;  and  for  not  giving  said  company  any  oppor- 
tunity to  appear  in  court  and  contest  such  action;  and  particularly  for  the  appointment 
of  A.  H.  Camer  as  custodian,  said  Camer  not  being  a  stockholder  of  record  in  the  New 
York  and  Bermudez  Company,  and  if  said  Camer  holds  any  stock  of  said  Company 
by  assignment  it  beais  on  its  face  the  proof  that  said  assignment  is  of  no  value  until 
registered  on  the  books  of  the  company,  said  Camer  being,  moreover,  notoriously 
antagonistic  to  said  company. 

It  appears  that  this  summary  action  has  been  taken  on  the  ground  that  the  Hamilton 
contract  is  a  contract  of  rental  and  the  Grovemmentof  Venezuela  has  so  averred  in  its 
demand;  but  a  mere  inspection  of  the  contract  itself  shows  that  this  is  not  tiie  case, 
and  it  being  therefore  a  question  of  law  and  interpretation  of  a  contract,  the  question 
should  have  been  tried  in  open  court  before  any  such  summary  action  was  taken. 

As  a  stockholder  in  said  company,  and  as  the  legally  appointed  representative  of  all 
the  stockholders  and  bondholders  of  said  company,  I  call  upon  you  in  the  name  of  iJ^e 
New  York  and  Bermudez  Companv  to  demand  of  the  Venezuelan  Government  that 
it  refrain  from  anv  interference  with  the  property  of  this  company  in  Venezuela,  and 
failing  this  to  call  upon  the  Government  of  the  United  States  of  America  to  prevent 
Dv  whatever  means  it  deems  suitable,  this  unjust,  inequitable,  and  illegal  spoliation 
of  the  property  of  this  American  corporation. 

So  far  as  the  underedgned  has  any  official  knowledge,  no  suit  has  yet  been  brought 
against  this  company  in  the  premises. 

Caracas,  U  a.  m.,  July  22,  1904. 

Robert  K.  Wright, 
Managing  Director ^  Neiv  York  and  Bermudez  Company. 


[Inclosure  to  No.  309.] 
Mr.  Bowen  to  Secretary  of  State. 
[Cablegram  sent  July  24, 1904.] 

Venezuelan  war  vessel  Bolivar  started  yesterday  with  Camer  on  board  to  obtain 
possession  of  Bermudez  Lake.  We  should  have  fleet  here  prepared  to  seize  LaGuaira 
and  Puerto  Cabello  and  get  full  satisfaction  for  Bermudez  Company  and  for  other 
foreign  corporations  Venezuelan  Government  is  attacking.  Prompt  and  energetic 
action  necessary. 

Bowen. 


[Inclosure  to  No.  Sd^TranslatioD  ] 

Citizen  judge  of  first  instance  of  the  federal  and  cassation  court:  I,  Dr.  F.  Arroyo 
Parejo,  attorney-general  of  the  nation,  acting  in  this  character,  before  vou,  with  due 
respect,  .^how:  Mr.  Horace  H.  Hamilton  made  a  contract  of  lease  with  the  minister  of 
f  omen  to,  duly  authorized  by  the  President  of  the  Republic,  for  the  purpose  of  explor* 
ing  and  exploiting  the  natural  products  existing  on  tnc  wild  lands  of  the  former  State 
of  Bermudez,  andalso  for  the  purpose  of  taking  therefrom  woods  for  building,  furniture 
making,  and  othere  useful  for  industry,  and  resins,  plants,  and  aromatic  seeds.  The 
right  was  also  granted  to  the  contractor  to  exploit  the  asphalt  deposits  which  are- 
situated  within  the  territory  of  the  said  State.  (Articles  1  and  2.)  Tne  said  contract, 
which  is  dated  the  15th  day  of  September,  1883,  was  added  to  on  the  19th  day  of 
October  of  the  same  year  with  the  object  of  fixing  the  duties  which  the  contractor 
should  pay  for  the  several  kinds  of  wood  which  he  might  take  and  export.     By  &. 

36568— S.  Doc.  413,  60-1 27 


418  WBOKQS  DONE  AMEBIOAK  0ITIZBK8  BY  VBNBZUSL^ 

second  additioual  claiuie.  which  is  dated  tlie  30th  day^of^May  of^the^following  year, 
Hamilton  entered  into  the  obligation  to  canalize  one  or  more  rivera  of  the  State  of 
Bermudez,  commencing  with  the  Cailo  Colorado  and  Guarapiche  as  ^  as  Maturin,  for 
the  purpose  of  facilitating  importation  and  exportation.  The  Government  granted 
various  other  concessions  to  the  contractor  at  dinerent  dates,  as  can  be  observed  from 
the  text  of  the  contract  itself,  which  is  inserted  in  the  Official  Gazette,^No.  8259,  which 
I  produce.  Both  the  contract  in  question  and  its  annexes  were  approved  by  the 
National  Congress  on  the  6th  day  of  June,  1884.  Hamilton  afterwards  assigned  all  his 
rights  and  obligations  under  tHe  said  concession  referred  to  to  the  New  York  and 
Bermudez  Company,  an  incori)oratcd  company,  established  in  New  York,  United 
States  of  North  America,  which  assigmnent  was  accepted  by  the  Government  of  the 
Republic  through  iJie  cliannel  of  the  miuii^try  of  fomento  and  after  the  favorable 
report  of  the  department  of  territ4)rial  wealth  of  the  said  ministry,  on^the^9th  day  of 
JDecember  of  the  year  last  mentioned. 

Twenty-one  years  have  elapsed  since  the  above-mentioned  company  entered  upon 
the  enjoyment  of  the  Hamilton  concession,  and  during  this  long[  period  of  time,  not- 
withstanding that  the  said  concession  is  one  of  the  most  extensive  and  favored  that 
has  been  granted  by  the  Government  of  Venezuela,  the  said  company  has  restricted 
itself  solely  and  exclusively  to  the  exploitation  of  an  asphalt  lake  discovered  within 
the  territory  of  the  State  of  Bermudez,  neglecting  entirely  to  fulfill  the  other  obliga- 
tions stipulated  in  the  contract.  There  is  no  doubt  that  the  company  has  thought  that 
the  exclusive  exploitation  of  the  asplialt,  which  offers  greater  facilities  and  produces 
more  enticing  returns  than  that  of  other  natural  products,  was  a  convenient  way  of 
executing  the  contract;  but  this  singular  judgment  can  not  be  shared  by  the  Govern- 
ment, who  sees  one  of  the  most  productive  branches  of  the  national  w^th  rendered 
unprofitable,  to  the  evident  damage  of  the  public  interests.  As  a  matter  of  fact,  the 
exploitation  of  the  natural  products  of  the  State  of  Bermudez,  other  than  asphalt,  has 
remained  stationary  for  upward  of  twenty  years,  and  the  Government  finds  it  impos- 
sible to  activate  it,  on  account  of  its  obligation  toward  the  company.  Such  a  situa- 
tion has  become  unbearable.  The  New  York  and  Bermudez  Company  can  not  pret 
tend  that  the  exploitation  of  the  natural  products  to  which  the  contract  relates  was 
simply  a  right  wnich  it  could  renounce  at  its  own  will.  A  like  interpretation  would 
be  absurd,  because  it  would  adjudge  to  one  of  the  parties  all  the  advantages  and 
impose  all  the  burdens  on  the  otlnT.  It  is  wt^ll  known  that  every  right  is  the  correla- 
tive of  an  obligation,  and  in  the  case  in  question  the  clauses  of  thecontra(!t  8howck»arly 
that  by  the  concessions  which  the  Govennnent  made  to  the  original  contractor  they 
purposed  to  obtain  immediate  beiielits  in  n»turn,  such  as  were  those  of  fostering  the 
progress  of  the  State  of  Bermudez  by  all  the  means  which  are  developed  by  a  great 
enterprise;  of  canalizing  its  rivers  and  adapting  them  to  navigation,  and,  lastly,  of 
receiving  the  duties  which  wen^  expressly  fixed  for  the  exportation  of  natural  prod- 
ucts. The  company  renden^l  those  objects  nugatory  by  its  proceedings;  and  it  has 
ignored  its  obligations  and  matle  it  impossible  to  continue  the  contract.  Furthenuore, 
wie  exploitation  of  the  asphalt  itsen,  the  only  natural  product  which  the  company 
exports,  is  carried  on  on  so  small  a  scale,  as  will  be  proved  in  the  suit,  that  the  profits 
which  the  Government  derives  then*froni  are  so  insignificant  as  to  l)e  ludicn)us. 

On  the  other  hand,  the  New  York  and  Bermudez  Company  has  not,  in  compliance 
with  its  obligation,  canalizwl  anv  of  tlio  rivers  of  th(»  State  of  Bennudez,  an  improve- 
ment which  was  expressly  agrc(»<I  ui)on  in  the  contract  made  with  Mr.  Horace  R.  Ham- 
ilton; and  as  in  spite  of  the  steps  taken  by  the  (Tovemment  to  obtain  of  the  ct)mpany 
the  strict  fuUillnieiit  of  tlu*  contra<"t,  it  has  not  been  able  to  succee<l  in  effecting  an 
amicable  arrangement,  I  have  receivc^l  precise  in.««t  met  ions  to  sue,  as  I  in  fact  do,  with 
all  leg-al  formality,  and  relying  on  article  1 137  of  the  civil  code,  the  New  Y'ork  and  Ber- 
mudez <\)mpany,  an  incorporated  rompany,  established  in  Philadelphia,  and  domi- 
ciled in  this  city,  in  the  person  of  its  representative,  Mr.  Robert  Kemp  Wright,  adult 
and  a  resident,  to  the  end  that  he  consent  to  the  diss(jlution  of  the  contract  made  by  the 
minister  of  fomento  with  Mr.  Ilonice  R.  Hamilton  cm  the  19th  of  October.  1883, 
a|>pn)ved  by  the  National  Congress  nn  the  ilih  (»f  June,  1884.  and  of  which  it  is  c<'Spion- 
aire:  that  it  pay  tlie  nation  for  the  ilainages  which  have  been  caused  to  the  latter  by 
the  failun*  to  execute  the  said  r(mtra«'t,  accordinjo;  to  the  ju.«^t  finding  of  aj)praisers.  anS 
calculated  in  accordance  with  the  bases  establishtn^l  bv  the  first  additional  article; 
and  that  it  also  pay  the  expense.»<  ocrasioned  by  these  judicial  proceedings.  And  as  to 
the  ccmtract  made  with  Mr.  Horace  R.  Hamilton,  it  is  a  cent  met  of  lease,  the  subject- 
matter  <»f  which  is  the  enjoynient  of  all  the  natund  products  existing  on  the  wild  lands 
of  the  former  State  of  Bermudez:  and  tn)m  the  instniment  of  pnK)f  and  telegram  which 
I  annex  it  is  cU?arly  demonstrate<l  that  the  les.'^ee  has  omitted  to  make  improvements 
which  bv  the  contract  it  is  Ixmnd  t«»  make,  such  as  the  canalization  of  the  rivers  of  said 
State,     in  conformity  to  the%»venth  ])iirtieular  of  article  37,S  of  the  Cmle  of  Civil  Pro- 
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cedure,  I  move  for  a  decree  of  sequestration  of  the  mine  which  the  company  exploits 
at  the  place  called  Guanoco,  in  the  jurisdiction  of  the  State  of  Bermudez,  together  with 
all  the  apparatus  and  appurtenances  of  the  exploitation,  to  answer  the  results  of  this 
suit.  In  accordance  with  the  said  mentioned  article  I  move  that  the  person  whom  I 
shall  in  due  time  designate  be  appointed  receiver.  I  consequently  pray  the  citizen 
judge  to  admit  the  present  action,  substantiate  it  in  accordance  with  law,  and  give  a 
definitive  judgment  for  the  plaintiff,  together  with  the  costs,  and  to  make  the  other 
legal  orders.  It  is  justice. 
Caracas,  twentieth  of  July,  one  thousand  nine  hundred  and  four 

F.  Arroyo  Parejo. 

(This  signature  is  over  a  stamp  of  1  bolivar.  There  is  a  seal  which  says  "United 
States  of  Venezuela,  Office  of  the  Attorney-General  of  the  Nation.") 

The  8ub8<*riber,  the  secretary  of  the  chamber  of  resolutions  of  the  tribunal  of  the 
first  instance  of  the  federal  and  cassation  coiut,  certifies  the  correctness  of  the  pre- 
ceding copy. 

Caracas,  twenty-firnt  of  July,  one  thousand  nine  hundred  and  four. 

Juvenal  Anzola. 

(The  signature  ''Juvenal  Anzola"  is  written  across  two  Venezuelan  postage  stamps 
of  the  value  of  1  bolivar  each. — Translator.) 

Federal  and  cassation  court.    Tribunal   of   first   instance.    Twenty-first  of   July, 

one  thoiLsand  nine  hundred  and  four.     94  and  46. 

Mr.  Robert  Kemp  Wright,  resident  of  this  city,  representative  of  the  New  York  and 
Bennudez  Company,  shall  appear  b<»fore  this  tribunal  on  the  tenth  court  day  at  9 
o'clock  in  the  morning,  after  having  been  cited,  to  answer  this  action.  He  shall 
give  the  porter  a  receipt  for  this  copy. 

J.  Y.  Arnal. 

(The  preceding  copy  is  engn)srted  on  five  sheets  of  Venezuelan  sealed  paper  of  the 
seventh  class  of  the  value  of  1  lx>livar  each. — Translator.) 


[Inclosurc  to  No.  309.— Translation.] 

Citizen  PregiderU  of  the  Federal  and  Cassation  Court  in  Yovr  Character  as  Judge  of  First 
Instance: 

I,  Robert  Kemp  Wright,  managing  director  in  Venezuela  of  the  ^'New  York  and 
Bermudez  Company,"  before  you  respectfully  show: 

I  have  unexpectedly  learned  that  there  is  an  action  in  your  court  with  reference  to 
the  contract  made  by  the  Government  with  Mr.  Horace  R.  Hamilton,  of  which  the 
company  I  represent  is  cessionaire,  which  action  was  instituted  by  the  attorney- 
general  of  the  nation  in  the  latter' s  name,  and  he  asks,  furthermore,  the  sequestration 
of  the  mine  or  asphslt  lake  and  its  appurtenances  which  the  company  owns  and 
exploits  in  the  municipality  of  Union  (Guariquen)  in  the  district  of  Benitez,  State  of 
Bermudez;  and  I  have  learned — with  surprise — that  the  said  sequestration  was 
decreed  yesterday,  Mr.  Ambrose  H.  Camer  being  appointed  receiver. 

I  say  with  surprise,  because,  although  I  have  not  yet  resA  the  decree  for  sequestra- 
tion, the  action  and  the  petition  for  sequestration  induce  me  to  believe  that  the  latter 
is  based  on  No.  7  of  article  373  of  the  code  of  civil  procedure,  and  this  being  so,  it 
can  not  be  more  contrary  to  law. 

As  a  matter  of  fact,  the  plaintiff  found  himself  obliged  to  pervert  the  nature  of  the 
contract  in  question,  setting  it  forth  purely  and  simply  as  a  contract  of  lease;  and  he 
did  this  with  the  deliberate  purpose  of  bringing  the  petition  for  sequestration  within 
the  scope  of  said  No.  7,  article  373,  of  the  ccSe  of  civu  procedure.  In  order  to  under- 
stand tnis,  it  suffices  to  read  the  declaration  and  the  contract;  the  latter  has  no  char- 
acteristic whatsoever  of  a  lease,  and  now  that  the  pretension  of  the  plaintiff  is  seen  to 
be  such,  it  will  be  of  the  utmost  importance  to  the  suit  to  elucidate  this  point. 

It  is  absolutely  necessary  that  the  precautionary  measure  of  sequestration  in  the 
case  of  a  lease,  when  it  is  requisite,  should  l>e  grounded  on  a  contract  that  is  undis- 
putably  a  lease — that  is  to  say,  that  it  has  been  accepted  by  the  parties  as  a  lease. 
To  Bup}>ose  anything  else  would  be  to  establish  the  possibility  of  anyone  whomsoever 
bringing  forth  a  contract  of  emph\'touBis.  vivum  vadium,  sale,  lean  in  kind  on  security, 
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etc.,  calling  it  a  lease,  and  for  him  to  obtain  a  sequestration,  based  on  the  cmpricioas 
denomination  which  he  has  given  to  the  said  pact. 

Article  368  of  the  said  code  of  procedure  says  that  the  judge  may  grant  the  seciue^- 
tration  in  the  cases  provided  for  oy  the  law.  That  is  ho  say,  it  liee  within  the  discre- 
tion of  the  judge  to  grant  it  or  not  as  should  seem  expedient  to  him,  havinj^  reemrd  to 
what  is  most  equitable  and  rational,  in  deference  to  justice  and  impartialit]^  Qurt.  18 
of  the  said  code).  And,  indeed,  citizen  judge,  no  one  will  fail  to  note  the  immense 
loss  and  damage  that  will  be  suffered  by  the  company  through  the  sequestratKm 
ordered,  nor  will  any  one  of  a  serene  mind  think  that  the  necessi^  for  such  a  measure 
is  justified  even  if  it  were  in  accordance  with  law,  which  is  denied. 

As  there  is  no  appeal  from  the  order  to  which  1  refer  and  it  is  therefore  revocable 
(art.l75,  civil  procedure),  I  pray  you  for  the  reasons  stated  to  review  and  reverse  the 
same  as  a  matter  of  justice. 

Caracas,  July,  one  thousand  nine  hundred  and  four. 

Signed  over  a  stamp  of  1  bolivar. 

(Signed)  Robert  Kemp  Wright. 

Received  by  the  court  July  22,  1904,  4.45  p.  m. 

J.  Y.  Arnal. 


The  ActiTig  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State,. 
Washington  J  July  26  y  1904, 

Represented  to  Department  that  Venezuelan  Government  has 
brought  suit  against  the  New  York  and  Bermudez  Company,  and  has 
proceeded  without  any  law  authorizing  it  to  dispossess  company  of 
asphalt  lake.  Advise  Venezuelan  Government  that  if  facts  are  as 
represented  the  United  States  Government  earnestly  protests  against 
such  action.  Advise  Department  in  what  court  suit  is  brought,  w^ho 
is  plaintiflF,  and  communicate  substance  of  complaint  and  of  the  orders 
and  decree  of  court  so  far  as  given  and  the  law  statute  or  precedents, 
if  any,  upon  which  suit  is  based.  Respectfully  request  Venezuelan 
Government  to  furnish  this  information.  Say  that  if  the  Venezuelan 
Government  would  defer  seizure  of  the  company's  property  until  the 
matter  can  be  fully  investigated  by  the  Department,  the  United 
States  Government  would  be  pleased,  and  confidently  hopes  this  may 
be  done. 

Adee. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  July  30,  190^. 

(Received  8.30  p.  m.) 

I  protested  yesterday  as  instructed.  PlaintiflF  is  Venezuelan 
Nation.  Complaint  charges  failure  to  canal  rivers  and  exploit 
products  other  than  asphalt,  and  asks  for  embargo  and  custoaian. 
The  court  granted  embargo  and  appointed  as  custodian  Carner,  who 
started  for  the  lake  on  Venezuelan  war  vessel  before  complaint  served 
on  defendant.  Statute  authorizes  embargo  in  case  of  lease;  this  is 
not  lease  but  concession.  Lake  seized  on  27th  and  Carner  put  in 
possession.  So  I  can  not  ask  Venezuelan  Government  to  defer 
seizure.  Copies  complaint  and  company^s  protest  will  reach  you 
August  2  and  decree  two  wrecks  later.     Answer  to  complaint  must  be 
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made  August  2  and  proofs  furnished  by  company  August  12.  Haste 
made  to  avoid  inteirerence.  Suits  not  yet  brought  against  British 
railways. 

BOWEN. 


The  Acting  Secretary  of  State  to  Minister  Bowen. ' 

Department  of  State, 
Washington,  August  1,  190J^. 

In  view  of  your  telegram  of  30th  ultimo,  formally  protest  both 
orally  and  in  writing  against  summary  proceedings  of  Venezuelan 
Government  dispossessing  New  York  and  Bermudez  Company  of  its 
property  without  any  hearing  and  directly  in  Government's  interest, 
anci  notify  Government  of  ^ave  concern  with  which  United  States 
Government  will  regard  any  illegal  action  against  American  company. 

LOOMIS. 


Mr,  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  3,  1904- 
(Received  August  4,  1904 — 12.50  p.  m.) 

I  have  protested  orally  and  in  A^Titing,  as  instructed.  Probably 
only  eflFect  will  be  to  prevent  Venezuelan  uovernment  from  attacking 
other  foreign  corporations  for  the  present.  It  has  come  to  my  knowP 
edge  that  the  object  of  the  Venezuelan  President  is  to  recover  from 
foreigners  the  amount  must  pay  to  them  on  their  claims. 
fj^  Bowen. 

The  Acting  Secretary  of  State  to  Minister  Bowen, 

No.  213.1  Department  of  State, 

Washington,  August  5,  1904, 

Sir:  I  inclose  copy  of  a  letter  from  Messrs.  NicoU,  Anable  &  Lind- 
say, requesting  that  instructions  should  be  sent  to  you  to  confer  with 
the  counsel  of  the  New  York  and  Bermudez  Company  on  the  condition 
of  its  affairs. 

The  writers  were  advised  that  instructions  were  unnecessary  and 
you  would  undoubtedly  confer  with  the  counsel  when  he  should  call 
on  you. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 

Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  5,  1904- 
(Received  3.43  p.  m.,  6th.) 

Manager  Bermudez  Company  informed  me  to-night  his  superin- 
tendent, American  citizen,  is  held  prisoner  at  the  lake  and  closely 
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guarded  by  Venezuelan  soldiers.  I  shall  protest  to-morrow  mommg 
and  request  immediate  release,  stating  I  do  so  while  awaiting  in- 
structions. 

Bo  WEN. 


Mr.  Bowen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  August  6,  1904- 

(Received  3.47  p.  m.) 

Later  news  of  superintendent  announces  his  release. 

Bowen. 


Mr.  Bowen  to  Mr.  Hay. 

No.  310,  Confidential.]  American  Legation, 

Caraca^y  VenezveUiy  August  7,  1904- 

Sir:  I  have  the  honor  to  inclose  herewith  copies  of  the  cable- 
grams that  have  passed  between  Washington  and  this  legation  since 
the  last  mail,  copies  of  the  law  papers  Handed  to  me  by  the  man- 
ager of  the  asphalt  company,  and  copies  of  my  correspondence  with 
the  foreign  office  here  in  regard  to  the  controversy  in  which  the  said 
company  is  engaged  with  the  Venezuelan  Government. 

The  manager  of  the  company  has  informed  me  that  the  asphalt 
lake  was  seized  by  Carner  and  about  100  Venezuelan  soldiers;  that 
the  company ^s  safe  was  blowTi  open;  that  the  American  superin- 
tendent at  the  lake  was  made  a  prisoner,  but  was  finally  released ; 
that  two  Venezuelan  gunboats  are  at  hand  to  prevent  the  lake  from 
being  retaken;  that  the  company's  British  workmen  are  forced  at 
the  point  of  the  bayonet  to  remain  at  the  lake  and  to  work,  and  that 
Carner  has  engaged  a  ship  to  carry  asphalt  to  the  rivals  of  the  com- 
pany in  the  United  States. 

President  Castro  has  now  reached  a  point  where  he  will  only  yield 
to  force.  *  *  *  Three  days  ago  he  told  a  friend  of  mine  that 
within  six  months  he  will  dispossess  the  French  Cable  Company  of 
its  property  here,  and  that  he  will  make  the  foreigners  resident  in 
Venezuela  pay  all  the  money  he  needs  to  satisfy  the  awards  of  the 
.Commissions  that  recently  sat  here.  *  *  *  The  prevailing  opin- 
ion in  the  corps  is  that  the  Government  of  the  United  States  will  be 
called  upon,  after  the  November  elections,  to  make  President  Castro 
fulfill  his  obligations  to  foreigners  and  to  conduct  his  Government 
on  civilized  principles.  J  have  endeavored  in  my  correspondence 
with  his  foreign  office  to  leave  our  controversy  with  him  where  it 
mav  be  resumed  easilv  whenever  you  desire. 
I  am,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  310— Cablegram  received  12  m.,  July  29,  1904.] 
Mr.  Adee  to  Mr.  Botven. 

Advise  Venezuelan  Government  that  if  facts  are  as  represented  the  United  States 
earnestly  protests.    More  to-morrow. 

Adsb. 
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[Indosure  to  No.  310.] 

t 

Mr,  Bowen  to  Mr.  Sanabria. 

American  Legation, 
CcaracaSy  Veneziida,  Jvly  f9, 1904> 

Mr.  Minister:  If  it  is  true  that  the  Venezuelan  Government  demanded  50,000,000 
bolivars  of  the  New  York  and  Bennudez  Company;  that,  when  payment  of  that  sum 
was  refused  by  the  said  company,  the  Venezuelan  Government  induced,  by  ex  parte 
proceedings,  the  federal  court  and  court  of  cassation  to  place  an  embai^  on  the  prop- 
erty of  the  said  company,  and  that  a  custodian  has  been  appointed  and  sent  to  taice 
po^ssion  of  the  said  property  of  the  said  company.  I  hereby,  in  conformity  to  instruc- 
tions I  have  just  received  from  Washington,  have  the  honor  to  inform  you  that  the 
Government  of  the  United  States  of  America  earnestly  protests  against  all  said  actions 
and  proceedings. 

I  gladly,  etc.,  Bowen.    I 


[Indosure  to  No«  310— Cablf^am  received  July  29, 1904.] 

Mr,  Adee  to  Mr.  Bouin. 

K«/pn^*'nted  to  Department  that  Venezuelan  Government  has  brought  suit  against 
New  York  and  Bermudez  Company  and  has  proceeded  without  any  law  authorizing  it 
to  (li.><pa««ess  companv  of  asphalt  lake.  Advise  Venezuelan  Government  that  if  facte 
are  iis  representee!  tfie  Unitecl  Stat(^  (lovernnient  earnestly  protests  against  such 
action.  AdN^se  Dej)artment,  in  case  suit  is  brc>ught.  who  is  plaintiff,  and  communi- 
cate substance  of  complaint  and  of  the  order?  and  d<*cree  of  the  court  so  far  as  given 
and  the  law  stiitute  ufwn  which  suit,  if  any,  it-  biu*ed.  Request  Venezuelan  Govern- 
ment t()  funiish  this  information.  Say  that  if  the  Venezuelan  Government  would 
defer  seizure  of  the  companv  s  property  until  the  matter  shall  have  been  fully  inveeti- 
gatfni  by  the  Department  tlie  United  Stat«'s  (iov«*mment  would  be  pl(»as(»d  and  con- 
fidently hopes  this  will  be  done. 

Adbb. 


[Indosure  to  No.  310— CaMefrrHin.] 
}fr.  Bowen  to  Secri  tary  of  State. 

July  30,  1904—8  a.  m. 

I  pn)te8ted  yesterday  as  instructed.  Plaintiff  is  Venezuela  nation.  Complaint 
charges  failure  to  canalize  rivers,  and  exploit  products  other  than  asphalt,  ana  asks 
for  embargo  and  custodian.  The  court  grantea  embargo  and  appointed  as  custodian 
Camer,  who  started  for  the  lake  on  Venezuela  war  vessel  before  complaint  was  served 
on  the  defendant.  Statute  authorizes  embargo  in  case  of  lease.  This  is  not  lease, 
but  a  concession.  Lake  was  seized  on  the  27tn,  and  Camer  was  put  in  possession,  so 
I  can  not  ask  the  Venezuelan  Government  to  defer  seizure.  Copies  complaint  and 
company's  pn)te8ts  will  reach  you  August  2  and  decree  two  weeks  later.  Answer  to 
complaint  must  be  made  August  2,  and  proofs  furnished  by  company  August  12. 
Haste  made  to  avoid  interference.     Suits  not  yet  brought  against  Britisn  railwajrs. 

Bowen. 


[Incloture  to  No.  310— CHUegram.] 
Mr.  Bowen  to  Secretanj  of  State. 

July  30,  1904. 

French  minister  tells  me  he  is  instructed  not  to  crnnmunicate  with  Venezuelan 
Government,  as  Venezuelan  Government  propose<l  France  eJiould  fix  the  amount  to 
be  paid  on  old  claims,  and  that  French  Cable  Company  here  should  be  made  to  pav 
that  amount.  All  the  other  European  legations,  especially  Great  Britain,  angry  witn 
Venezuelan  Government. 

BOWBN. 
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[Inclosure  to  No.  310— Cablegram  received  August  2, 1904, 3  p.  m.] 

Mr.  Loomis  to  Mr.  Botven. 

In  view  of  your  telegram  of  the  30th  ultimo,  formally  protest  boUi  orally  and  in 
writing  against  summary  proceedings  of  Venezuelan  Government  in  dispoeBeeeing 
New  York  and  Bermudez  Companv  of  its  property  without  any  hearing  and  directly 
in  Government's  interest,  and  noti^  Government  of  ^ve  concern  with  which  United 
States  Government  will  regard  any  illegal  action  against  American  company. 

Loomis. 


[Inclosure  to  No.  310.] 
J/r.  Bawen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela^  AugtiMt  J,  1904. 

Mr.  Minister.  In  conformity  to  the  instructions  which  I  communicated  orally  to 
your  excellency  yesterday  afternoon,  I  now  have  the  honor  to  protest  fonnally  and  in 
writing  against  the  summary  proceedings  of  the  Venezuelan  Government  in  dispossees- 
ing,  directljr  in  its  own  interests,  the  New  York  and  Bermudez  Company  of  its  property 
without  giving  to  the  said  company  any  hearing  whatsoever,  and  to  mform  you  tli^ 
the  Government  of  the  United  States  of  America  will  regard  with  grave  concern  any 
iUegal  attempt  to  deprive  the  said  company  of  its  property  and  rights. 
I  gladly,  etc., 

Herbert  W.  Bowen. 


[Inclosure  to  No.  310— Cablegram.] 
Mr.  Bowen  to  Secretary  of  State. 

Augusts,  1904. 

I  have  prote8tt<l  orally  and  in  writing  as  instructed.  Probably  only  effect  will  be  to 
prevent  tne  Venezuelan  Government  from  attacking  other  foreign  corporations  for  the 
present.  It  has  come  to  my  knowledge  that  the  object  of  the  Venezuelan  Presiilent 
I?  to  recover  from  foreiemers  the  amount  he  must  pay  to  them  on  their  claims. 

Bowen. 


[Iaclo5ure  to  No.  310— TranRlation.] 
Mr.  Sanabria  to  Mr,  Bowen. 

Caracas,  August  2y  1904. 

Mr.  Minister:  With  due  attention  the  Federal  Executive  has  considered  j'our 
excellency's  note,  dated  July  29  last,  in  regard  to  a  legal  matter  in  which  the  New 
York  and  Bermudez  Company  is  interested. 

As  the  protest  which  your  excellency  makes  in  the  note  in  question  is  founded 
on  facts  01  a  hyix>thetical  nature,  and  presents  as  conclusions  premises  which  are  of 
the  same  character,  the  Government,  in  repl>[,  can  not  attribute  to  it  any  foundation 
except  that  which  is  set  forth  in  the  communication  which  your  excellency  has  been 
pleased  to  send  to  me. 

If,  on  the  one  hand,  it  has  l)een  a  matter  of  surprise,  in  view  of  the  cordial  relations 
existing  between  the  two  nations,  that  on  the  present  occasion  a  previous  explana- 
tion w^as  not  given,  the  Venezuelan  Government,  on  the  other  hand,  could  not  but 
be  surprised  that  to  a  sphere  so  foreign  as  that  of  diplomacy  a  matter  could  be  carried 
that  is  within  the  exclusive  jurisdiction  of  competent  courts,  in  which,  it  is  funda- 
mentally permissible  to  state,  the  interested  parties  have  the  most  complete  liberty 
of  causing  to  be  enforced  whatever  means  of  defense  the  municipal  law  of  this  nation 
sanctions. 

I  gladly,  etc.,  Gustavo  J.  Sanabria. 
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[Inclosure  to  No.  310.] 
J/r.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas y  Venezuela,  August  3 j  1904. 

Mr.  Minister:  In  answer  to  your  excellency's  note  of  yesterday's  date,  which  was 
brought  to  this  legation  late  this  afternoon,  I  have  the  honor  to  confirm  your  assertion 
that  the  protest  I  sent  to  your  excellency  on  the  29th  of  July  last  was  hypothetical  in 
nature.  Doubtless  it  was  made  so  because  the  news  of  the  summary  action  of  the 
Venezuelan  Government  in  dispossessing  the  New  York  and  Bermudez  Company 
seemed  incredible  to  my  Government,  and  also  because  it  was  believed  that,  even  if 
the  report  were  true,  a  hypothetical  protest  would  induce  the  Government  of  Vene- 
zuela to  make  a  plain  and  frank  declaration  of  its  willingness  to  annul  the  decree  of 
dispossession,  or  to  grant  a  hearing  to  the  New  York  and  Bermudez  Company  before 
enforcing  the  decree.  By  pursuing:  that  course  the  Venezuelan  Government  would 
have  given  to  the  Government  at  Washington  pleasing  proof  of  the  significance  which 
it  attaches  to  the  phrase  * '  cordial  relations, "  courteously  employed  in  your  excellency's 
note. 

As  no  such  declaration  as  that  was  made  by  the  Government  of  Venezuela  within 
the  time  an  answer  was  expected,  the  American  Government  instructed- me  to  send 
to  your  excellency  a  formal  protest,  and  I  did  so  this  morning. 

The  proceedings  dispossessing  the  American  company  of  its  property,  having  been 
ex  parte,  constitute  a  distinct  denial  of  justice,  ana,  consequently,  the  Government 
of  tne  United  States  of  America  may  very  properly  take  such  steps  as  may  be  requisite 
to  afford  the  American  company  whatever  protection  it  should  nave. 
I  gladly,  etc.. 

Herbert  W.  Bowen. 


[Inclosure  to  No.  310— Cabl^ram.] 
Mr.  Bowen  to  Secretary  of  State. 

August  5,  1904 — 6  p.  m. 

Manager  Bermudez  company  informed  me  to-night  his  superintendent,  American 
citizen,  is  held  prisoner  at  the  lake  and  closely  gu^xied  by  Venezuelan  soldiers.  I 
shall  protest  to-morrow,  and  request  immediate  release,  stating  I  do  so  while  awaiting 
instructions. 

Bowen. 


[Inclosore  with  No.  310— Cablegram.] 
Mr.  Bowen  to  Secretary  of  State. 

August  5,  1904—7.30  p.  m. 

Later  news  of  8u(>erintendent  announces  his  release . 

Bowen. 


[Inclosure  to  No.  310— Translation .] 
Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  August  6,  1904- 

Mr.  Minister:  The  note  of  the  3d  instant  has  been  received  in  this  office,  in  which 
your  excellency  undertakes  to  protest  against  the  summary  proceeding  to  which  in 
your  opinion  the  New  York  and  Bermudez  Company  has  been  subjected  by  the 
Government  of  Venezuela,  with  the  object  of  dispossessing  it  of  its  property  without 
giving  a  hearing  to  the  said  company. 

I  avail  myself  of  this  opportunity  to  inform  your  excellency  that  the  views  which 
you  express  in  said  note  can  not  be  accepted  by  the  Venezuelan  Government,  inas- 
much as  what  happened  in  the  case  instituted  against  the  said  company  is  altogether 
consonant  with  the  rules  of  procedure  perfectly  well  known  and  applied  with  absolute 
rectitude  by  the  court  whicii  was  called  upon  to  take  cognizance  of  the  matter. 
I  renew,  et<\, 

Gustavo  J.  Sanabria. 
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[Inclosure  to  No.  310— Translation.] 
Mr.  Sanabria  to  Mr.  Botoen. 

Caracab,  Atigtut  6,  2904- 

Mb.  Minister:  1  have  seen  in  your  excellency's  note  of  the  3d  instant  that  the 
American  lection  is  not  vet  in  possession  of  the  information  needed  to  duly  under- 


stand the  suit  begun  by  tne  Venezuelan  Government  against  the  New  York  and 
mudez  Company. 

Indeed,  your  excellency  speaks  in  it  of  a  summary  proceeding  instituted  apdofli 
the  company  in  reference  to,  and  the  dispossessing  of  certain  property  belongmg  to 
it.    That  Ib  not  the  case. 

In  conformity  to  article  1137  of  the  civil  code,  the  attorney-general  of  the  nation, 
in  its  name,  has  requested  the  federal  and  cassation  court  to  render  a  decision  on  the 
contract  made  between  the  Government  of  the  Republic  and  Mr.  H.  R.  Hamilton,  of 
which  contract  the  said  company  Ib  the  cessionaire. 

The  reasons  alleged  as  the  bases  of  the  action  are  expressed  with  perfect  cleamees 
in  the  libel,  which  was  publi^ed  in  the  local  newspaper,  which  I  have  the  honor  to 
send  you  herewith. 

The  term  dispossession,  which  your  excellency  applies  to  the  decree  of  sequestra- 
tion of  an  asphsdt  mine,  of  which  alone  the  company  is  in  possession,  cui  not  poesiblv 
be  accepted,  because  said  measure  is  perfectly  consonant  with  our  civil  code,  which 
in  turn  is  in  harmony  with  the  most  adVanced  principles  of  universal  legislation.  The 
measure  Ib  provided  for  in  title  3,  section  1.  book  2  of  the  code  of  civil  procedure,  is  of 
a  precautionary  and  transitory  nature,  and.  when  it  Ib  put  into  execution,  the  law 
orders  that  a  hearing  be  opened  during  which  it  Ib  permitted  to  the  party  whose  inter- 
ests are  adversely  anectea  to  justify  his  opposition  and  to  obtain  an  annulment.  More- 
over, oven  in  case  the  provisional  decision  be  confirmed,  not  even  then  can  it  be  claimed 
that  there  has  been  a  dispossession,  inasmuch  as  it  does  not  establish  irrevocable 
rights,  which  only  an  executed  judgment  can  establish. 

The  procedure  being  prescribed  by  law,  and  having  to  be  observed  in  these  cases, 
it  is  not  in  the  power  of  the  President  to  annul  the  decree,  based  on  the  petition  of  the 
representative  of  the  State,  nor  to  make  any  declaration  which  might  embarrass  the 
free  action  of  the  courts,  in  view  of  the  fact  that  to  them  alone  is  assigned  the  duty 
of  deciding  any  petition  which  in  respect  to  the  question  at  issue  the  New  York  and 
Bermudez  Company  mieht  make. 

I  deem  it  apposite  sdso  to  observe  that  the  New  York  and  Bermudez  Company 
could  have  prevented  the  execution  of  sequestration  by  making  use  of  the  relief 
accorded  by  article  369  of  the  code  of  ci\'il  procedure. « 

From  what  I  have  herein  set  forth  it  is  evident  that  notice  to  the  company  was  not 
necessary  in  order  that  the  sequestration  should  be  instituted  and  concluded  legally, 
and  consequently  the  proceedings  can  not  be  denominated  ex  parte.  Therefore,  as 
the  court  has  not  refused  to  hear  the  defendant,  and  did  not  depart  in  the  Ic^ast  from 
the  rules  of  procedure  which  the  law  prescribes,  it  is  nc»t  possible  to  speak  of  a  denial 
of  justice;  and,  inasmuch  as  the  case  in  question  has  clearly  definecf  bounds  within 
which  it  should  be  discussed,  the  attention  of  the  Federal  Executive  has  been  called 
to  the  final  part  of  the  note  I  am  answering,  in  which  mention  is  made  of  the  measured 
which  the  Government  of  the  United  States  might  take  to  offer  to  the  American 
company  whatever  protection  it  should  have. 

As  such  declarations  are  not  acceptable,  as  they  not  only  derogate  from  the  good 
name  of  the  State,  but  involve  a  menace  directed  against  its  sovereignty  and  inde- 
pendence, I  feel  obliged  to  protest  against  them  in  the  most  formal  manner.  hm* 

As  to  the  surprise  which  through  me  the  Executive  expressed  in  my  note  of  the  2d 
instant,  I  am  sure  that  the  explanations  which  I  am  pleased  to  have  set  forth  in  this 
note  will  justify  in  your  excellency's  mind  the  impression  which  the  contents  of  the 
protest  of  the  29th  of  thLs  last  month  caused  him. 

I  gladly,  etc.,  Gustavo  J.  Sanabria. 

[Inclosure  to  No.  310.] 
Mr.  bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas  J  Veneziula,  August  7,  1904. 

Mr.  Minister:  Your  excellency's  note  of  the  6th  instant,  containing  a  clear  exposi- 
tion of  the  law  of  Venezuela  applicable  to  the  controversy  in  regard  to  the  property  ot 

oTo  have  obtained  the  relief  afforded  by  this  article  the  companv  would  have  had 
to  deposit  with  the  court  50,000,000  bolivars,  or  about  $10,000,000; 
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the^Kew  York  and  Bermudez  Company,  unfortunately  do«e  not  change  the  main  fact 
in  Uie  oee,  and  that  is  that  tlie  property  of  tlie  company  u  no  longer  ui  its  poeseesion, 
but  iH  in  that  of  Venezuelan  eoldiem  aud  of  a  ciuUK^an  aoijoiuted  by  the  Venezuelan 
Government  by  virtue  of  a  decree  obtained,  as  your  excellency  states,  by  the  attorney- 
^neral  of  Venezuela  from  a  court  that  did  not  grant  the  company  a  hearing  before 
unuinc  the  decree,  the  object  of  which  wae  to  transfer  the  possesHioii  of  the  property 
from  the  comnany  to  the  Venezuelan  Government.  The  question  as  to  whether  or  not 
the  Venezuelan  Government  intends  to  retain  permanent  poeseeeion  uf  the  property 
does  not  alter  the  fact  that  the  company  waa  diHpowessed  of  it»  property  without  a 
hearing,  and  dii<tinctly  in  the  interest  of  the  Venezuelan  Government. 

Such  being  the  case,  my  Government  could  not  refrain  from  concluding  that  there 
had  been  a  denial  of  juKtice  to  the  American  company,  that  proper  protection  should 
be  given  to  it,  and  that  an  earnest  protest  should  be  made  to  the  Venezuelan  Govern- 


As  yot, 
I  shall  PI 


ir  excellency '9  note  upholds  views  quite  contrary  to  those  I  have  expressed, 
end  it,  together  with  your  excellency's  answer  to  the  protest,  by  to-night's 
poet  Ui  Washington,  where  I  am  sure  they  will  receive  the  attention  they  merit. 
I  gladly,  etc.. 

Hgrbkiit  W.  Bowbn. 


Cititen  pretidmt  of  the  federal  and  ixuation  court, 

in  your  character  at  judge  o/firtt  irulance: 

1.  Robert  Kemp  Wright,  managing  director  in  Venezuela  of  the  New  York  and 
Bermudez  Company,  beiore  you  very  respectfully  show: 

I  have  unexpectedly  learned  that  there  is  an  action  in  your  court  with  reference  to 
the  contract  made  by  the  Government  with  Mr.  Horace  R.  Hamilton,  of  which  the 
company  I  represent  is  ceasionaire,  which  action  was  instituted  by  the  attorney- 
general  of  the  nation  in  the  tatter's  name,  and  he  asks  furthermore  the  sequestration 
of  the  mine  or  ajiphalt  lake  and  its  appurtenances  which  the  company  owns  and 
exploits  in  the  municipalily  of  Union  (Guariquen),  in  the  district  of  Benitez,  State 
of  Bermudez;  and  I  have  learned,  with  surprise,  that  the  said  sequestration  waa 
decreed  yesterday,  Mr.  Ambrose  II.  Carner  beii^;  appointed  receivi'r. 

I  nay  with  surprise,  berauHe.  although  1  have  nut  yet  read  the  decree  for  seauestration, 
the  action  and  the  petition  for  sequestration  induce  mo  to  believe  that  tne  latter  ia 
based  on  No.  7  of  article  373  of  the  code  of  civil  procedure,  and.  this  being  so,  it  can 
not  Im?  more  contrary  to  law. 

As  a  matter  of  fact,  the  plaintifT  found  himself  obliged  to  pervert  the  nature  of  the 
contract  in  questum,  setting  it  forth  purely  and  simply  as  a  contract  of  lease,  and  be  did 


scope  ol 

this,  it  suffices  to  read  the  declaration  and  the  contract:  the  latter  has  no  characteristic 
whatsoever  of  a  lease,  and  now  that  the  pretensioa  uf  the  plaintiff  i»  >^>en  to  be  such  it 
will  be  of  the  utmost  importance  to  the  suit  t«  elucidate  this  point. 

It  is  absolutely  nei'estwry  that  the  precautionary  measure  of  sequestration  in  the 
case  uf  a  lease,  whi'n  It  is  requisite,  should  be  grounded  on  a  contract  that  is  undis- 
pufaWy  a  leaw'-thal  is  to  sav.  that  it  has  been  accepted  by  the  parties  as  a  lease. 
To  suppose  anything  else  would  be  to  establish  the  possibility  of  anyone  whomsoever 
bringing  forward  a  cimtract  of  emphyteusis,  vivum  vadium,  sale,  loan  in  kind  on 
security,  etc..  callini;  it  a  Icace.  and  for  him  to  obtain  a  sequestration,  based  on  the 
capricious  denominatiim  which  he  has  given  to  the  said  pact. 

Article  368  of  the  said  code  of  procedure  says  that  the  judge  may  grant  the  se<iue8- 
tration  in  the  cases  provided  for  by  the  law.  That  is  to  say,  it  lies  within  the  discre- 
tion of  the  judge  to  grant  it  <ir  not  as  should  seem  expedient  to  him.  having  regard  to 
what  Is  most  equitable  and  rational,  in  deference  to  justice  and  impartiality  (article 
18  of  the  »aid  code).  And  indeed.  Citizen  Judge,  no  one  will  fail  to  note  the  unmense 
losH  and  damage  that  will  be  suffered  by  the  company  through  the  scqueetration 
onlered.  nor  will  anyone  of  a  serene  mind  think  that  the  necessity  for  such  a  measure 
Is  jnsi  Hied,  even  If  it  were  in  accordance  with  law.  which  is  denied. 

As  there  in  no  appeal  from  the  order  Ui  which  I  refer  and  it  is  therefore  revocable 
tarticle  175  civil  pnK-cdure),  I  pray  you  for  the  reasons  staled  to  review  and  reverse 
the  mme  ac  a  matter  i>f  jiu-tlce. 

Caracas,  July  1,  1904. 

Robert  Kbmf  Wnmtrr. 

(Signed  over  a  stamp  of  1  bolivar. 

Received  by  the  court  July  22,  1904,  4.46  p.  m. 

J,  Y,  Arnal. 
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[Inclosure  to  No.  310.] 

Citizen  Pres^ident  of  the  Federal  and  Cassation  Court  as  Judge  cf  First  Instance: 

I,  Robert  K.  Wright,  of  full  age,  citizen  of  the  United  States  of  North  America, 
residing  in  this  c*apital,  as  managing  director  in  Venezuela  of  the  New  York  and  Ber- 
mudez  Company,  m  the  name  thereof,  y)efore  you,  with  the  utmost  respect,  show: 

1  contradict,  in  all  its  parts  and  in  the  most  decided  and  absolute  manner,  the  action 
instituted  by  the  citizen  attorney-general  of  the  nation  in  the  ni^c  of  the  latter  against 
the  company  which  I  represent;  and  1  contradict  it  both  with  respect  to  the  facts  set 
forth  in  the  declaration,  the  greater  part  of  which  are  not  true,  and  with  respect  to  the 
right  which  is  professed  to  l>e  deduced  therefrom. 

1  base  my  contradiction  on  the  following  gn.>und8: 

First.  The  contract  to  which  the  action  refers,  made  by  the  National  Executive  of 
Venezuela,  through  the  channel  of  the  citizen  minister  of  fomento,  with  Mr.  Horace  R. 
Hamilton,  approved  by  the  National  Congress  on  the  6th  of  June,  1884,  is  not  a  contract 
of  lease,  as  the  plaintiff  pretends,  impefliHl  thereto  by  his  purpose  of  obtaining  the 
sequestration  for  which  ne  prayed  in  the  flnal  part  of  his  aeclaration  and  to  which 
case  7,  aritcle  373,  of  the  ccxle  of  civil  procedure  is  confined.  Neither  did  the  con- 
tracting parties  ever  intend  to  make  a  lease  when  they  executed  that  contract  nor  has 
either  of  the  contracting  parties  considen^  or  held  it  to  be  a  lease,  nor  can  the  stipula- 
tions of  the  said  compact  oe  adapted  to  the  rules  and  consequences  of  a  lease,  either  in 
form  or  in  matter. 

Second.  On  carefully  considerine  the  said  contract,  in  the  hypothesis  that  the  omis- 
sions were  true  which  the  plaintiff  attributes  to  the  New  York  and  Bermudez  Com- 
pany, as  the  concessionaire — which  it  is — of  Hamiltcm,  it  is  seen  without  difficulty  and 
beyond  the  shadow  of  a  doubt,  that  the  rights  granted  to  Hamilton  (rights  which  the 
plaintiff  desires  to  convert  into  obligations)  are  all,  except  that  of  exploration,  not  only 
discretionary  and  consequently  may  be  renounced  by  nim  and  those  claiming  under 
him,  but  it  is  also  doubtful  and  hypothetical,  they  l>eing  conditional,  whether  any  of 
them,  except  exploration,  can  be  exercised ;  and  this  is  due  to  the  very  nature  of  things, 
for  neither  of  the  two  contracting  parties  could  aflirm,  at  the  moment  of  making  the  con- 
tract, that  Hamilton  would  find  exploitable  natural  products,  and  much  less  that  on 
finding  them  it  would  y>e  convenient  or  advantageous  to  him  to  exploit  them. 

Third.  The  argument  of  the  plaintiff,  who  says  this  interpretation  is  absurd  and 
affirms  that  it  adjudges  all  the  advantages  to  one  of  the  parties  and  imposes  all  the  bur- 
dens on  the  other,  has  no  value  against  what  has  been  said ;  and  it  has  no  value  for  three 
principal  reasons:  (I)  Because  that  is  not  an  interpretation,  but  the  ciear  and  simple 
expression  of  the  clauses  of  the  contract  which  prove  it  of  themselves;  (2)  because  the 
plaintiff  forms  his  opinion  not  from  the  moment  of  making  the  contract,  as  is  obligatory, 
when  the  resultfl  thereof  were  perfectly  unc^ertain  for  both  of  them,  but  from  the  present 
moment  when  the  other  party  to  the  contract  has,  by  his  lalwr,  derived  advantages 
which  were  unknown  liefore,  the  ownership  of  which  is  now  being  unjustly  disputed 
with  him,  and  (3)  l>ecause  it  would  not  be  the  only  instance  of  analogous  concessions 
made  bv  the  nati(m. 

Fourtli.  The  assertion  that  all  the  advantage's  would  be  to  one  party  and  to  the  other 
all  the  burdens  would  prove  to  be  no  truer  in  any  case:  but  even  if  this  wen*  so — which 
has  l>een  denitHl — it  is  no  reason  for  considering  that  the  perfect  juridical  claim  created 
by  that  compact  has  been  vitiated  by  this  cin'umstance.  If  one  of  the  contracting 
parties  derives  greattT  pn)fit8  from  the  transaction  than  the  other,  he  owes  it  without 
doubt  to  his  greater  formght  and  diligence  when  making  the  contract,  to  the  greater 
extent  of  his  labor  and  sacrifices  in  managing  and  exploiting  the  business,  an<i  to  a 
situation  which  has  ]>een  favored  by  that  uncertainty  to  which  the  parties  were  subject 
when  contracting:  surely  not  one  of  these  reasons  and  causes  for  advantage  can  pmve 
to  be  cen8ural)le  even  under  th(»  severest  criticism. 

Fifth.  Firstly,  Hamilton,  from  whom  the  company  derives,  and  aften^'ards  the 
company,  have  most  carefully  and  perftH*tly  executed  not  only  the  principal  obli- 
gations (^nterini  into  in  that  contract,  but  each  and  every  one  of  them,  in  strict  ctim- 
pliance  with  articles  1077  and  1111  of  the  civil  code  in  force  at  the  date  of  the  contract 
(concordant  with  1104  and  1 138  of  the  present  code).  That  p<»rfect  exwution  of  all  its 
obligations  is  fully  pn>vfHl  by  the  express  official  declaration  of  the  Federal  Exw^utive 
power  of  Venezuela,  as  is  seon  princi])ally  in  the  resolution  issue<l  through  the  hon- 
orable channel  of  the  ministry*  of  foniento,  department  of  territorial  w(*alth.  on  the 
23d  day  of  July.  nKX),  relative' to  the  use  wliich  the  company  could  make  of  its  rights 
acquircnl  ini(h'r  the  contract  in  cpn'stion  and  to  th<*  company's  rights  of  pn>fen»nce  in 
the  denunciations  of  mines  and  wild  lands:  as  is  also  seen  fn)m  the  C(»rtificate  issuiKi 
on  the  same  date  by  the  citizen  minister  of  fomento  on  the  petition  of  the  company 
re])reHented  by  Mr.  A.  H.  Carner  (now  nn'eiver  in  the  sequ castration),  which  n»si>lution 
and  certificate  were  puy)lished  in  the  OtHcial  Gazette  No.  798t>of  Wednestlay.  the  26th 
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of  July,  1900;  ae  is  aleo  soon  from  many  other  official  documents  which  will  be  duly 
produced,  and  as  appears  from  the  facts  that  have  taken  place. 

Sixth.  In  the  hypothesis  set  up  by  the  plaintiff  and  obligations  left  unexecuted 
by  the  company  are  those  of  canalizing  one  or  more  rivers  and  exploiting  woods, 
resins,  plants,  and  aromatic  seeds  and  other  natural  products  except  the  asphalt, 
which  he  affirms  has  been  exploited:  but  as  even  in  that  hypothesis  it  is  found  that 
those  works  and  exploitation,  according  to  the  contract,  are  not  subject  to  any  term 
for  their  commencement  ^-ithin  the  period  of  the  said  contract,  and  as  from  their 
nature  those  works  and  exploitations  require  time  for  their. execution,  they  can  not 
be  considered  obli^tions  that  are  due  and  the  execution  of  which  is  demandable, 
until  after  the  judicial  authority  should  have  fixed  a  tenn  for  them  and  that  term 
should  have  elapsed  (article  1118  of  the  civil  code  then  in  force  c^oncordant  viith  1145 
of  the  present  code),  this  being  a  reason  which  of  itself  suffices  for  dismissing  the  action 
which  has  l)een  instituted. 

Seventh.  But  with  respect  to  those  ver>'  works  and  exploitations  the  plaintiff  con- 
siders the  company  to  have  omitted  thejn,  no  doubt  because  finding  them  without  a 
time  limit  he  tnought  their  performance  demandable  immediately  alter  the  signing  of 
the  contract  (article  1118  of  the  civil  code  then  in  force  concordant  with  1145  of  the 
present  code);  but  as  all  those  suppositious  obligations  would  be  personal,  engender- 
ing personal  actions,  and  the  plaintiff  says  that  twenty-one  years  have  transpir^  since 
they  accrued,  the  company  formally  pleads  the  limitation  enacted  by  article  1909  of 
the  civil  code  then  in  force  and  by  article  1964  of  the  present  civil  code. 

Eighth.  The  suppositious  obligation  to  canalize  one  or  more  rivers,  on  which 
attention  has  been  fixed,  as  it  is  the  only  pretext  for  the  sequestration  which  has  been 
decreed,  never  existed  legally  either  for  Hamilton  or  for  the  company;  if  it  had  existed 
it  would  be  found  that  it  was  an  alternative  obligation  to  canalize  one  or  more  rivers 
or  to  construct  a  railroad,  and  that  it  was  executed  by  the  construction  of  the  railroad 
that  the  company  made  and  which  has  existed  there  for  many  yearn  and  is  to-day  under 
the  decreed  sequestration  (articles  1 122  and  1 123  of  the  civil  code  then  in  force  agreeing 
with  1149  and  1150  of  the  present  code);  but  even  supposing  that  it  had  existed  as  a 
simple  obligation,  it  would  be  found  that  it  had  lx.'en  executed  as  far  as  possible,  and 
beyond  that  no  obligation  is  conceived  to  extend. 

Ainth.  On  the  other  hand  the  company  most  solemnly  states  that  the  asphalt  lake 
and  lands  and  other  appurtenances  which  it  holds  in  Guanaco,  municipality  of  Union 
(Quariquen),  district  of  Bonitez,  in  the  State  of  Bermudez,  and  which  have  l)een  seques- 
trated, do  not  belong  to  it  y)y  virtue  of  the  so-called  Hamilton  contract,  which  is  the 
subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were  legally  granted  to 
it  by  the  National  Executive  power  of  Venezuela  on  the  7th  and  14 th  of  December, 
1388,  both  protocolized  in  the  subaltern  registration  office  of  the  district  of  Bonitez 
(El  Pilar)  on  the  11th  day  of  December,  1890.  the  first  protocol  of  the  fourth  (quarter 
of  that  year,  on  folios  100,  101,  and  102,  under  Nos.  61  and  62;  and  although  it  is  true 
that  the  remote  occasion  of  those  titles  was  the  contract  now  under  discussion,  it  is 
not  lees  true  that  they  also  have  their  immediate  juridical  causes  which  are  proper 
and  peculiar  to  them;  these  l)eing  titles  which  have  never  been  discussed  and  are 
not  susceptible  of  discussion  in  the  present  suit. 

Tenth.  Furthermore,  the  implicit  rescissory  condition  to  which  the  action  that  has 
been  institutecl  is  confined  and  to  which  article  1137  of  the  civil  code  which  has  been 
cited  refers  has  not  such  extensive  effects  as  the  plaintiff  wishes  to  attribute  to  it  in 
this  case;  the  choice  between  the  dissolution  and  the  execution  of  a  contract  and  the 
consequences  of  (me  action  or  another  are  not  always  subject  to  the  free  will  of  the 
mo\'inff  party;  and  the  company  maintains,  even  in  the  supposition  that  all  the  facts 
alleged  were  true — which  they  are  not — that  the  cause  of  action  contained  in  the 
deckration  of  the  action  is  contrary  t^)  law. 

Eleventh.  The  plaintiff  sayH  that  the  Government  on  making  the  concessions  of 
the  contract  proposed  "  Uj  foster  the  progress  of  the  State  of  Bc'rmudez  by  all  the  means 
which  are  developed  by  a  great  enterprise*;"  and  that  the  exploitation  of  the  natural 
pnMJucts  of  the  State  of  Bermudez,  other  than  asphalt,  has  remaincnl  stationary  for 
upwanl  of  twenty  years,  and  the  Government  finds  it  impossible*  to  activate*  it  on 
account  of  its  obligations  towanl  the  company."  To  demonstrate  the  groundlessness 
of  the-se  assertions  it  suffices  to  olwerve  with  respect  to  the  first:  that  neither  Mr. 
Hamilton,  when  he  made  the  contract,  nor  the  company,  when  the  Government 
accepted  it  as  cessionaire  of  th(^  contract,  in  1884,  counted  on  enormous  capital,  and 
far  h^sH  could  they  furnish  nourishment  to  illusions  and  purposes  which  are  now  said 
to  have  vanished;  and  ^ith  respwrt  to  the  second:  that  the  expression  ''natunU 
pnxlucts  and  other  than  at«phalt "  is  so  vague  and  extensive  that  by  saying  too  tnuch 
It  sa>'s  nothing,  and  that  if  some  natural  products  can  be  determined,  it  is  precisely 
by  stud>'ing  the  infinity  of  mining  concessions,  sales  of  wild  lands,  and  contracts  of 
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every  kind  which  both  the  Federal  Executive  power  and  the  local  governments  and 
authorities  have  l)een  most  liberally  making  for  the  State  of  Bermudez  and  its  sections, 
since  the  15th  of  September,  1883,  until  now,  as  can  be  seen  in  the  collections  of  their 
respective  official  gazettes,  registration  offices,  and  public  archives. 

The  company  for  its  guaranty  and  indemnity  cites  Mr.  Horace  R.  Hamilton,  now 
residing  at  Habana,  Republic  of  Cuba,  as  grantee  of  the  contract,  the  subject-matter 
of  this  suit.  And  as  he  is  recognized  as  grantee  in  the  declaration  of  the  action,  I  pray 
that  the  course  of  the  suit  may  be  suspended  in  conformity  to  article  281  of  the  coae  of 
civil  procedure. 

And  whereas  the  directorate  and  general  office  of  the  New  York  and  Bermudez 
Company  is  situated  in  the  city  of  Jrhiladelphia,  United  States  of  North  America, 
whicn  IB  also  set  out  in  the'  action,  and  the  companv  needs  to  put  forward  in  the  suit 
documents  which  are  in  that  office,  I  now  ask  for  the  extraorainary  term  for  putting 
in  evidence,  in  conformity  to  article  284  of  the  code  of  civil  procedure. 

For  ^1  the  reasons  stated,  I  pray  that  the  action  be  dismissed,  and  the  company 
expressly  reserves  its  rights  of  action  for  the  enormous  loss  and  damage  which  it  has 
sunered  and  continues  to  suffer  through  the  illegal  sequestration  that  has  been  decreed 
in  the  present  suit  of  its  asphalt  lake  and  all  its  dependencies.  I  likewise  pray  that 
the  plaintiff  may  be  ordered  to  pay  the  costs.    It  is  justice,  etc. 


Caracas,  Augiist,  1904. 


Robert  K.  Wright. 


[Inclosure  to  No.  310.] 

Citizen  pregiderU  of  the  federal  and  cassation  court  as  judge  of  first  instance. 

I,  Robert  K.  Wright,  managing  director  in  Venezuela  of  the  New  York  and  Ber- 
mudez Company,  acting  in  the  name  of  the  latter,  object  in  the  most  formal  and 
decided  manner  to  the  sequestration  asked  for  by  the  citizen  attorney-general  of  the 
nation  and  decreed  by  the  tribunal,  without  anv  notice  whatsoever  being  given  to  the 
company,  on  the  2 1st  day  of  July  last,  and  1  deny  absolutely  and  entirely  both  the 
facts  and  the  law  adduced  for  the  purpose  of  grounding  the  said  sequestration. 

1  base  my  objection  on  the  following  reasons: 

Ist.  The  entire  contents  of  my  writing  presented  to  this  tribunal  on  the  22d  day 
of  July  last  past,  which  contents  1  reproduce  in  their  entirety  and  ask  that  the  same 
be  read  and  taken  as  a  part  of  this  answer. 

2d.  Even  in  the  case — which  is  denied — that  the  contract  to  which  the  action 
relates  could  be  held  to  be  a  lease,  the  testimonial  proof  and  the  telegram  put  forward 
are  not  sufficient  legal  proof  to  give  to  the  facts  and  omissions  alleged  a  character  oi 
certain  tv 

3d.  Even  in  the  case — which  is  denied — that  the  said  contract  could  be  held  to  be 
a  lease  and  that  the  facts  and  omissions  alleged  to  ground  the  sequestration  were 
legally  proved,  1  reproduce  in  their  entirety  Nos.  8  and  9  of  the  answer  to  tiie 
action,  which  are  as  follows:  "  8th.  The  supposititious  obligation  to  canalize  one  or 
more  rivers,  on  which  attention  has  been  specially  fixed,  as  it  is  the  only  pretext  for 
the  sequestration  which  has  been  decreed,  never  existed  legally  either  for  Hamilton 
or  for  the  company;  if  it  had  existed,  it  would  be  found  that  it  was  an  alternative 
obligation  to  canalize  one  or  more  rivers  or  to  construct  a  railroad,  and  that  it  was 
executed  by  the  construction  of  the  railroad  that  the  company  made  and  which  has 
existed  there  for  many  years  and  is  to-day  under  the  decreed  sequestration  articles 
1122  and  1123  of  the  civil  code  then  in  force  agreeing  with  1149  and  1150  of  the  present 
code;  but  even  supposing  that  it  had  existed  as  a  simple  obligation,  it  would  be 
found  that  it  had  been  executed  as  far  as  possible,  and  beyond  that  no  obligation  is 
conceived  to  extend.  9th.  On  the  other  hand  the  company  most  solemnly  states  that 
the  asphalt  lake  and  lands  and  other  appurtenances  which  it  holds  in  Guanoco,  munic- 
ipality Union  (Guariquen),  district  Benitez,  in  the  State  of  Bennudez,  and  which 
have  been  sequestrated,  do  not  belong  to  it  by  virtue  of  the  so-called  Hamilton  con- 
tract, which  is  the  subject-matter  of  this  suit,  but  by  virtue  of  the  titles  which  were 
legally  granted  to  it  by  the  national  executive  power  of  Venezuela  on  the  7th  and 
14th  of  December,  1888,  both  protocolized  in  the  subaltern  registration  office  of  the 
district  Benitez  (El  Pilar)  on  the  11th  of  December,  1890,  the  first  protocol  of  the  first 
quarter  of  that  year,  on  folios  100, 101,  and  102,  under  Nos.  61  and  62;  and  although 
it  is  true  that  the  remote  occasion  of  those  titles  was  the  contract  now  under  discus- 
sion, it  is  not  less  true  that  they  have  also  their  immediate  juridical  causes  which  are 
proper  and  peculiar  to  them,  these  being  titles  which  have  never  been  discussed  and 
are  not  susceptible  of  discussion  in  the  present  suit." 
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The  company  can  not  leave  without  protest  the  fact  that  Mr.  A.  H.  Garner,  who  is 
a  notorious  enemy  of  the  company  and  hostile  to  its  interests,  has  been  appointed 
receiver. 

For  the  reasons  stated  I  pray  that  the  decree  of  sequestration  may  be  revoked,  as 
justice  demands,  and  I  expressly  reserve  to  the  company  its  rights  of  action  for  the 
enormous  loss  and  damage  which  it  has  been  suffering  or  may  be  made  to  suffer  through 
the  said  sequestration. 

Caracas,  August,  1904. 

Robert  K.  Wrioht. 


[Indosure  to  No.  310.] 
Federal  and  cassation  court,  tribunal  of  first  instance,  Caracas,  July  21,  1904. 

In  the  declaration  of  his  action  the  citizen  attorney-general  of  the  nation,  grounding 
his  application  on  the  depositions  of  the  witnesses  Drs.  Thomas  C.  Llamozas,  German 
Jiminez,  and  Manuel  A.  Ponce,  requested,  in  conformity  to  article  373  of  the  code  of 
civil  procedure,  the  sequestration  of  the  mine  which  the  defendant  company  exploits 
at  a  place  called  Guanoco,  together  with  all  the  apparatus  and  accessories  used  in  the 
exploitation,  and  the  sequestration  asked  for  is  granted  as  the  tribunal  finds  that  the 
extreme  circumstanct^s  required  by  the  law  have  been  fully  proved;  and  consequently 
the  judge  of  first  instance  in  civil  matters,  of  the  section  of  Cumana  in  the  State  of 
Bermudez  is  hereby  conmiissioned  to  execute  the  same,  and  the  proper  dispatch  ahaAl 
be  issued  to  him  with  the  corresponding  insertions.  Mr.  Ambrose  H.  Camer,  at  the 
indication  of  the  citizen  attorney-general  of  the  nation,  is  for  the  purpose  in  question 
named  receiver  of  the  said  mine  and  of  all  the  apparatus  and  accessories  of  the  ex- 
ploitation, by  an  order  of  like  date  herewith.  Let  Mr.  Camer  be  cited  to  the  end  that 
in  case  he  accept,  he  should  take  the  oath  required  by  law.  Let  a  separate  volume 
be  made  of  the  proceedings  for  the  sequestration.  J.  Y.  Amal.  Juvenal  Anzola, 
Secretary. 

To-day  the  2l8t  of  July  of  the  present  year  1904  the  marshal,  Manuel  Leon,  returned 
the  writ  of  citation  of  Mr.  A.  H.  Camer,  signed  by  the  said  gentleman,  it  is  added  to 
these  proceedings.    Juvenal  Anzola. 

At  tne  sitting  held  this  22d  day  of  July  of  the  present  year  1904,  at  9  a.  m.,  appeared 
Mr.  A.  H.  Camer,  who  had  been  appointed  receiver  of  the  mines  that  the  defendant 
company  exploits  in  Guanoco,  toffetner  with  all  the  apparatus  and  accessories  of  the 
exploitation,  and  having  been  informed  of  the  appointment  and  the  relevant  part  of 
the  proceedings  relating  to  the  charge  of  receiver  having  been  read,  he  stated  tnat  he 
accepted  and  swore  to  faithfully  discharge  the  duties  of  the  said  office.  It  was  read 
and,  on  being  found  to  be  in  oixier,  they  sign.  J.  Y.  Amal.  A.  H.  Camer.  Juvenal 
Anzola,  Secretary. 

On  the  same  date  was  issued  and  transmitted  the  dispatch  ordered  at  the  proceed- 
ings of  the  2l8t  day  of  the  current  month  for  the  judee  of  first  instance  in  civil  matters, 
of  the  section  Cumana,  in  the  State  of  Bermudez.    Juvenal  Anzola,  Secretary. 

[Telegram.] 

Cumana,  April  gg,  1904 — //  a.  m. 

Dr.  Lucid  Baldo:  Private  and  urgent.  I  inform  you  on  trustworthy  data  that 
the  New  York  and  Bermudez  Company  has  not  canalized  any  river  or  channel  ad- 
jacent to  Guanoco.  Nor  has  it  exploited  or  exported  any  other  natural  product  than 
asphalt.    I  thus  answer  your  telegram  dated  13th  instant.    G.  and  F. 

R.  Valssquez. 

Citizen  parish  judge  of  the  Department  Libertador, 

I,  F.  Arroyo  Parejo,  attorney-general  of  the  nation,  acting  in  this  character,  before 
you,  with  customary  consideration,  show: 

For  purposes  which  subserve  rights  I  represent  I  prav  you  to  examine,  after  the 
formalities  required  by  law,  the  witnesses  whom  I  shall  bring  forward,  they  being  of 
full  age  and  rodents,  on  the  following  particulars: 

First.  If  they  have  been  in  the  State  of  Bermudez  and  know  the  exploitation  which 
the  New  York  and  Bermudez  Company  has  at  that  place  called  Guanoco. 

Second.  If  they  know  and  it  is  within  their  certain  knowledge  that  the  aforesaid 
company  has  not  canalized  any  of  the  rivers  of  the  State  of  Bermudez,  principally  the 
channel  of  Guarepiche  as  far  as  Naturin. 
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Third.  The  nitneicce  must  atate  the  reasons  for  their  eUtemente. 

Which  being  done.  1  pray  you  to  return  me  the  original  proc-ee<lingB.  It  is  gnre. 
t-'aracas,  14lh  ot  June,  1904.     F.  Airoyo  Parejo. 

Puish  court.  Caracaa.  14(h  of  June.  1904.  Let  the  teetimuny  be  taken  uiil  the 
prnceetlinf^  returned.    Andres  A.  Albor.    Juan  C.  Hiirtado.  serretary. 

At  the  same  fritting  there  appeared  a  witness  who,  being  awom,  Baid  that  hia  name 
waa  TomoB  t.'.  Llamoias:  that  he  was  of  full  a«e,  a  married  man.  an  engineer,  of  thi* 
neighborhood,  and  competent  to  depose  according  to  the  law,  with  which  he  waa  made 
acquainted.  The  preceding  writing  was  read  to  him.  and  on  being  questioned  on 
the  particulars  therein  contained  he  said,  to  the  first;  "Yes,  that  appeara  officially;" 
to  the  second,  "From  Guanoco,  where  the  asphaJt  mine  the  New  York  and  Benuudes 
Company  exploits  is  situated,  to  the  port  of  Maturin.  the  rmering  is  effected  by  mean* 
of  bongos  or  canoes,  which  is  more  or  less  the  vessel  of  the  company  used  for  the  ditt- 

Satch  of  its  business  with  that  custom-house,  and  this  was  so  because  venels  of  deep^ 
raft  could  not  do  it,  which  evidently  proves,  as  J  see  it,  that  that  route  by  the  said 
river  Guorapiche  is  not  canalized.  Nor  has  any  scientific  canalization  be^  done  to 
any  of  those  that  I  knowin  thatrcgion:"  and  to  the  third,  "It  is  already  answered." 
The  testimony  terminated,  it  was  r^.  and  being  found  to  be  correct  he  signs.  Andre* 
A.  Albor.     Tomas  C,  Llamozas,     Juan  I.'.  Hurtado,  secretary. 

Immediately  thereafter  appeared  a  witness  who,  on  being  sworn,  nid  his  name  waa 
German  Jimenex;  that  he  was  of  lull  age,  a  married  man,  an  engineer,  of  this  nei^bor- 
hood,  and  competent  to  depose  according  to  the  law,  with  which  he  was  made 
acquainted.  Interrogated  regarding  the  particulars  of  the  foregoing  writing,  which 
wasread  to  him,  he  said  to  the  first:  "Yes;  in  October,  1900,  I  was  at  the  asphalt  minea 
which  the  New  York  and  Bermude;:  Company  exploits  at  Guanoco;"  to  the  second. 
"In  the  channels  that  I  visited,  which  arc  those  that  lead  Ui  the  asphalt  mine  named, 
I  saw  no  work  of  canalization.  With  respect  to  the  Guaispiche  channel  1  can  not 
affirm  anyiliing,  because  I  have  never  l)een  on  it;"  and  to  the  third,  "What  1  have 
deposed  I  know,  because  I  have  seen  it  personally."  The  testimony  lenninat«d.  it 
«as  rewi,  and  being  found  correct  he  Higns.  Andres  A.  Albor.  G.  Jimenez.  Juan  C. 
Hurtado,  8ecretar>-.     . 

It  is  returned  on  iwo  folios,     Hurlado. 

Citizen  parish  judge.  I,  K.  Arroyo  Parejo.  attorney-general  of  the  nation,  acting 
in  that  character,  before  vou  show; 

For  the  purposes  which  subserve  rights  1  represent  I  pray  you  to  examine,  after 
oath  and  other  formalities  required  by  law,  the  witness  whom  I  shall  put  forward 
rding  the  following  particulars: 


Is  it 


Is  it  true  that  he  has  been  at  the  place  called  ''Guanoco,"  jurisdiction  of  the  State 
of  Bermudez,  where  the  New  York  and  Hermudei  Company  exploits  an  asphalt 
deposit?  !Second.  If  he  knows,  and  it  is  within  his  knowledge,  that  the  aforenamed 
company  has  not  canalized  the  river  Guarapiche,  principally  in  its  extent  from  Caflo 
Colorado  to  Maturin?  Which  being  done  I  pray  that  the  original  proceedings  be 
returned  to  me.  It  is  grace. 
Caracafl,  16th  ot  June,  1904. 

F.  AkBOYo  Parbjo. 

Parish  court,  Caracas,  16th  of  June,  1904.    93d  and  46th. 


On  the  same  date  appeared  a  witness  who.  having  been  sworn,  said  that  he  was 
called  Dr.  Manuel  .\ntonio  Ponce,  that  he  was  ot  full  age.  a  mairied  man,  a  lawyer,  of 
this  domicile,  and  competent  to  depose  according  to  law.  which,  through  his  pmfes- 
sion.  he  knows.  The  for<-going  writing  was  read  to  him  and  intem>galMl  on  the  par- 
ticulars which  it  contains.  He  said  to  the  first;  "  I  have  been  at  Guanoco  on  different 
occasions  as  lawyer  of  the  New  York  and  Rermiidez  Company  in  the  suit  in  which  it 
was  engaged  witli  Messrs.  Warner  and  Quinlan  n^rding  poeeession  of  the  mine 
'FeHcidad,'and  on  those  diftorent  occasions  I  remained  at  the  mines  sonietimes  days 
and  other  times  as  long  as  two  or  three  months:"  and  to  tlie  second:  ''As  the  greater 
number  oLiimcsl  went  loGuanoco  I  made  the  voyage  in  the  company's  steamer  going 
from  Trinidad  to  the  channels  I  can  affirm  that  that  navigation  is  performed  owin^  to 
their  natural  width  and  depth,  and  in  some,  principally  that  whii-h  gives  admission 
to  the  company's  wharf,  by  taviir  of  the  tide.  I  can  especially  say  that  from  a  certain 
point  of  Cailo  ('olorado  the  steamship  can  not  "he  joum"'       ''"*  said  _pott,  so 

that  tor  it  to  be  dispatched  at  the  ciistom-b  -ed  this  point 

and  dispatch  au  employn-  in  a  boat,  whicl  »etuni. 
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With  regard  to  the  river  Guarapiche  there  is  no  doubt  that  it  is  not  canalized  either 
for  the  said  river  from  the  port  of  CafLo  Colorado,  which  is  almost  at  its  mouth  up  to 
Maturin  is  navi^ted  in  lighters  by  means  of  poles."  The  testimonv  terminatea,  it 
was  read,  and  being  found  to  be  correct  he  signs.  Andres  A.  Albor.  Manuel  A.  Ponce. 
The  secretary,  Juan  C.  Hurtado. 
It  is  returned.     Hurtado. 


[Indosure  to  No.  310.] 
CODE   OF  CIVIL  PROCEDURE. 

Art.  281.  In  cases  of  indemnity  and  guaranty,  as  well  as  the  plaintiff  as  the  defend- 
ant, may  ask  at  the  moment  of  answering  for  the  citation  of  the  person  liable  to  indem- 
nify or  guaranty,  and  the  judge  shall  order  the  same  to  be  done  immediately;  but  the 
course  of  the  cause  shall  not  be  suspended  except  when  there  is  authentic  proof  either 
directly  of  the  obligation  to  indemnify  or  guarantee,  or  of  the  act  from  which  such 
obligation  arises  as  of  right. 

Art.  284.  The  party  who  requests  that  an  extraordinary  term  be  ^nted  him  for  the 
taking  of  evidence  in  places  which  are  situated  at  more  than  2,000  kilometers  from  that 
at  which  the  .^uit  is  being  carried  on,  shall  necessarily  make  his  request  at  the  moment 
of  answering  the  action,  and  put  forward  the  proofs  or  securities  on  which  the  petition 
is  based.  The  opposite  party  shall  state  whether  he  objects  or  not  to  the  granting  of 
the  request  and  tne  tribunal  shall  restrict  itself  to  declaring  that  the  petition  has  been 
dulv  made  and  shall  make  the  necessary  order  after  taking  of  the  evidence  in  conformity 
to  the  provisions  on  the  matter. 

Art.  3G8.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of  the  rieht 
sued  for,  although  it  be  the  deposition  of  witnesses,  when  this  proof  is  admissiDle 
according  to  the  civil  code,  any  of  the  parties  may  request,  according  to  the  case,  and 
the  judge  may  grant: 

1 .  Pn)hibition  to  alienate  the  subject-matter  of  the  dispute. 

2.  The  sequestration  of  determinate  properties. 

3.  Dep<Nfdt  of  security,  and  in  default  thereof  the  attachment  of  sufficient  property. 
Art.  36().  None  of  the  measures  stated  in  the  three  preceding  numbers  snail  be 

ordered,  or  shall  be  executed  if  they  were  ordered,  if  the  party  against  whom  t^ey 
have  Ixjen  requeste<l  or  decreed  give  sufficient  security  or  guaranty. 

If  the  other  partv  should  object  to  the  efficacy  or  sufficiency  oif  the  guaranty  the 
tribunal  sliall  decicle  on  the  proofs  put  forward  at  the  first  hearing. 

Art.  370.  It  shall  be  sufficient  for  those  who  sue  in  forma  pauperis  to  take  the  oath 
cautio  judicatum  solvi. 

Art.  373.  Sequestration  shall  be  decreed: 

1.  Of  the  chattel,  the  subject-matter  of  the  action  when  the  defendant  has  no 
responsil)le  property  and  it  is  with  reason  feared  that  he  may  conceal,  alienate,  or 
deteriorate  it. 

2.  Of  the  Hubject-matter  of  the  dispute  when  its  possession  is  doubtful. 

3.  Of  the  wife's  property  and  in  default  thereof  of  that  of  the  conjugal  partnership 
or  of  the  husband,  sufficient  to  cover  the  former  when  the  husband  wastes  the  wife^ 
projxerty. 

4.  Of  sufii(!ient  property  of  the  inheritance,  or,  in  default  thereof,  of  the  defendant, 
when  he  who  has  been  deprived  of  his  lawful  property  reclaims  it  from  those  who  take 
or  hold  his  inherited  estate. 

5.  Of  the  real  property  which  the  defendant  purchaseil  and  is  enjoying  without 
paying  the  pun^hase  money. 

6.  Of  the  subject-matter  in  dispute  when,  definite  judgment  having  been  given 
agaim<t  the  h()ld<*r  ther(H)f,  the  latter  appeals  without  giving  swurity  to  answer  for 
the  Haid  subjcn-t-mattiT  and  its  fniits,  altnough  it  be  n»aT  estate. 

7.  Of  tlie  pn)perty  leased  if  the  defendant  it*  sued  for  dt^fault  in  payment  of  the 
rental,  on  a<T<)unt  of  the  pn>perty'H  l)ecoming  det<'riorat(Ki,  or  on  account  of  having 
fail<*d  to  make  improvements  to  which  he  is  iKMind  by  the  crontract,  providinl  any  c« 
th<'  cinMiinstanct'S  l)e  jmived  in  the  manner  indicat<Kl  in  artiele  368. 

In  this  ca.**!?  the  owner  and  the  pun'haser  in  the  caw?  mentioned  in  number  five 
niav  d<'inand  an  order  that  thev  thenwelveH  be  name<i  repository,  and  the  pn.>perty 
shall  remain  nubject  to  answer  the  lessee  or  purchaser  when  ne<'f»«eary 

30568— S.  Doc.  418,  OO-l ^28 
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[[Inoloflure  to  No.  310.] 
CIVIL  CODE. 

Art.  1104.  Contracts  shall  be  executed  in  good  faith  and  entail  the  obligation  of 
complying  not  only  with  what  is  stated  in  them  but  with  all  the  consequences  that 
may  be  engendered  by  the  said  contracts,  according  to  equity,  custom,  and  law. 

Art.  11S8.  Evenr  condition  shall  be  fulMed  in  the  manner  the  parties  really 
wished  or  intendea  it  to  be  fulfilled. 

Abt.  1145.  When  no  time  has  been  stipulated,  the  obligation  shall  be  fulfilled  im- 
mediately if  the  nature  of  the  obli^tion,  or  the  manner  in  which  it  should  be  executed, 
or  the  place  designated  for  fulfilling  it,  does  not  render  a  term  to  be  fixed  by  the  tri- 
bunal necessary. 

Art.  1149.  Ijie  obligor  of  an  alternative  obligation  is  absolved  by  the  performance 
of  one  of  the  things  separately  comprehended  in  the  obligation,  but  ne  can  not  compel 
the  obligee  to  accept  a  part  of  one  and  a  part  of  the  other. 

Art.  1150.  In  altemative  obligations  tne  right  of  election  belongs  to  the  obligor  if 
it  has  not  been  expressly  granted  to  the  obligee. 

Art.  1264.  All  real  actions  shall  be  barred  alter  thirty  vears  and  personal  actions 
after  twenty  years,  and  no  objection  for  want  of  title  or  of  good  faith  shall  be 
against  the  limitation. 

The  right  to  proceed  by  the  executive  path  shall  be  barred  after  ten  years. 


TJie  Acting  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State 

Washington,  August  15,  1904' 

Department  has  carefully  examined  Venezuelan  Go  emment's 
complaint  on  which  Bermudez  Lake,  belonging  to  New  Yoriv  and  Ber- 
mudez  Company,  has  been  forcibly  seized,  and  finds,  quite  apart 
from  any  question  of  illegaUty,  no  substantial  justification  for  such 
seizure,  which  appears,  imder  the  circumstances,  irregular  and  wholly 
unnecessary.  It  is  not  even  alleged  that  the  company  has  failed  to 
pay  all  sums  due  the  Government  on  asphalt  taken  and  exported. 
The  complaint,  moreover,  whoUv  disregards  title  of  mine  obtamed  by 
company  December  7,  1888,  unaer  Venezuelan  mining  law,  and  defin- 
itive title  to  land  obtained  by  purchase  December  14,  1888,  which 
titles  in  terms  give  the  company  as  legal  proprietor  the  right  to  hold 
and  work  Bermudez  Lake  indepenaent  or  Hamilton  concession. 
Seizure  of  property  enforces  on  company  enormous  losses,  renders  it 
imable  to  fulfill  existing  contracts,  and  all  this  in  advance  of  judicial 
determination  which  tne  Venezuelan  Government  now  professes  to 
desire.  You  will  therefore,  in  the  interest  of  justice  and  international 
harmony,  request  the  Venezuelan  Government  to  direct  the  attorney- 
general  to  move  the  discharge  of  the  receiver  and  to  restore  to  the 
company  its  seized  property  pending  decision  reserving  all  rights  in 
case  of  denial  of  justice. 

Adee. 


Mr,  Bowen  to  Secretary  of  State, 

[Telegram.] 

Caraoas,  August  18, 1904- 

Have  requested,  in  compliance  with  your  instructions,  that  attorney- 
general  move  withdrawal  receiver  and  the  return  of  the  property  to 
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company.  President  is  in  the  country  and  so  may  not  answer  at 
once.  Keliably  informed  that  he  wants  me  recalled  m  order  to  settle 
with  Secretary.     His  usual  game. 

Bo  WEN. 


Mr,  Bowen  to  Secretary  of  State, 

[Telegram.] 

Caracas,  August  SO,  1904* 

The  answer  of  the  Venezuelan  Government  just  received.  Is  an 
absolute  refusal  to  comply  with  your  request  to  withdraw  receiver 
and  to  return  the  property  to  the  company.  The  answer  states  that 
Venezuelan  Government  leaves  the  decision  entirely  to  the  court; 
that  we  could  logically  reserve  all  rights  and  undertake  diplomatic 
intervention  only  after  the  decision  of  the  court  is  rendered. 

Bowen. 


Mr,  Bowen  to  Mr.  Hay. 

No.  316.]  American  Legation, 

Caracas,  Venezuela,  August  21,  1904, 

Sir:  I  have  the  honor  to  inclose  herewith  copies  of  the  cable- 
grams that  have  passed  between  Washington  and  this  legation  since 
the  departure  of  the  last  mail,  and  copies  of  my  correspondence 
with  the  Venezuelan  foreign  office  and  of  j)apers  filed  in  this  legation 
by  the  manager  of  the  New  York  and  Bermudez  Company  auring 
the  last  two  weeks. 

I  am,  etc.  Herbert  W.  Bowen. 


[Inclosure  to  No.  316— Copy  cablegram  received  August  16. 1004,  at  0  p.  m.] 

Mr.  Adee  to  Mr,  Bowen, 

Department  has  carefully  examined  the  Venezuelan  complaint  on  which  Bermudez 
Lake  belonging  to  the  New  York  and  Bermudez  Company  has  been  forcibly  seizod, 
and  finds,  quite  apart  from  any  question  of  illegality,  no  substantial  iustification  for 
such  a  step,  which  appqars  under  the  circumstances  irregular  and  wholly  unnecessary. 
It  is  not  even  allegea  that  the  company  has  failed  to  pay  all  sums  due  the  Government 
on  asphalt  taken  and  exported.  The  complaint,  moreover,  wholly  disregards  the 
title  of  the  mine  obtained  b>r  the  company  December  7,  1888,  under  the  Venezuelan 
mining  code,  and  the  definitive  title  to  the  land  obtained  by  purchase  December  14. 
1888,  which  titles  appear  to  give  the  company  as  the  legal  proprietor  the  right  to  hold 
and  work  the  Bermudez  I^ake  independent  of  the  Hamilton  concession. 

The  8<»izure  of  the  property  entads  on  the  company  enormous  losses,  and  renders 
it  unable  to  fulfill  existing  contracts;  all  this  in  advance  of  judicial  determination, 
which  the  Venezuelan  Government  now  professes  to  desire. 

You  will  therefore,  in  the  interest  of  justice  and  international  harmony,  request  the 
Venezuelan  Government  to  direct  the  attomey-eeneral  to  move  the  dismissal  of  their 
receiver,  and  to  restore  to  the  company  its  seized  property  pending  a  decision,  reserv- 
ing all  rights  in  case  of  denial  of  justice. 

Adbb. 
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[Indosure  to  No.  316.] 

Mr.  Bowen  to  Mr.  Saruibria. 

American  jLboation  , 
CaracaSy  Venezuda,  Auguti  tO,  1904. 

Mr.  Minister:  My  Oovernment  has  examined  ^carefully  the  complaint  of  the 
Venezuelan  Government  by  virtue  of  which  the  asphalt  lake  belonging  to  the  New 
York  and  Bermudez  Company  was  forcibly  seized,  and  finds,  quite  apart  from'anv 
question  of  illegality,  that  no  substantial  justification  for  taking  such  a  step  exists.  U 
appears,  in  fact,  irregular  and  wholly  unnecessary.  No  allegation  even  is  made  that 
the  company  failed  to  pay  all  the  sums  due  to  the  Venezuelan  Government  on  the 
asphalt  that  was  taken  nom  the  lake,  and  exported.  The  complaint,  m(Heover, 
wholly  disregards  the  title  to  the  lake  that  was  obtained  by  the  compmy  on  December 
7,  ISfiiS,  under  the  Venezuelan  mining  law,  and  the  definitive  title  to  the  land  that 
was  obtained  by  purchase  December  14,  1888.  Those  titles  eive  to  the  companv,  as 
ImbI  proprietor,  toe  right  to  hold  and  to  work  the  asphalt  lake  independently  of  the 
Bamilton  concession.  The  seizure  of  the  property  entails  on  the  company  enormous 
losses,  and  renders  it  unable  to  fulfill  its  existing  contracts;  and  the  seizure,  mweover, 
was  made  before  any  careful  judicial  investigation  was  held  such  as  now  the  Venesue- 
lan  Government  professes  to  desire. 

In  view  of  these  facts,  my  Government  instructs  me  to  request,  in  the  interests  of 
justice  and  international  harmony,  that  the  Venezuelan  Government  direct  the  attor- 
ney-general of  Venezuela  to  secure  the  removal  of  the  receiver,  and  to  re8toreJ;torthe 
company  its  property  pending  the  final  legal  settlement  of  the  case.  iMPI 

In  making  that  request  I  have  the  honor  to  reeer^'e  all  rights  in  case  there  be  a  denial 
of  justice. 

I  gladly,  etc.,  Herbert  W.  Bowen. 


[Inclosurc  to  No.  316.— Cablegram  seat  Augiut  18, 1904,  ut  8  a.  m.] 
Mr.  Bowen  to  Secretary  of  State. 

I  have  requested,  in  conformity  to  your  instruciions.  that  the  attorney-general 
move  withdrawal  of  the  receiver  and  the  return  of  the  property  to  the  company. 
The  President  is  in  the  country  and  so  may  not  answer  at  once.  Reliably  informed 
that  he  wants  me  recalled  in  order  to  settle  (the  case)  with  the  Secretary.  His  old 
game. 

Bowen. 


[Incllosuro  to  No.  316.— Tranalution.] 
Mr.  Sanabria  to  Mr.  Bouhux. 

m 

Caracas.  August  20. 1904. 

Mr.  Minister:  The  circumstance  that  in  my  note  of  the  Gth  instant  all  the  facts 
were  explained  relative  to  the  case  which  is  going  on  against  the  New  York  and  Ber- 
mudez Company  does  not  pemiit  me  to  understand  the  reason  which  your  excellency 
has  had  to  affirm,  among  other  things,  in  your  note  of  the  7th  instant,  that  the  asphalt 
mine  is  in  possession  of  Venezuelan  soldiers  and  of  a  receiver  named  by  the  Govern- 
ment of  Venezuela.  WTiat  you  say  about  the  soldiers  is  absolutely  inexact,  and  the 
origin  to  which  your  excellency  attributes  the  apj)ointment  of  the  receiver  does  not 
conform  at  all  to  the  e\4(lence  which  the  prweeaings  furnish.  It  is  enough  to  know 
that  the  appointment  of  the  receiver  can  not  be  made  except  by  the  court,  and  that 
the  person  called  upon  to  exercise  duties  as  such  is  not  selected  by  the  litigants  and 
only  has  the  powers  the  law  indicates. 

1  deem  it  unnecessary  to  insist  on  thf>se  points  which  alreadv  I  have  had  occasion 
to  examine;  and  since  your  excellency  informs  me  that  mv  aforesaid  note  has  been 
sent  to  Washington,  it  is  firmly  hoped  that  as  the  charges  tlherein  are  disproved  that 
arc  directed  ap^ainst  Venezuela,  and  tlie  matter  is  given  the  diaracter  which  reason- 
ably belongs  to  it,  the  Government  of  the  United  States,  far  from  concluding  that 
a  case  for  diplomatic  intervention  has  arisen,  will  recommend  to  the  coni]>any.  as  it 
has  been  accustomed  to  do  in  analop<nis  cases  to  its  citizens  that  it  should  betake  itself 
in  defense  of  the  rights  which  it  believes  it  possesses  to  the  courts  of  this  count r>*.     As 
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is  well  known,  theJUnited  States  has  maintained  on  more  than  one  occasion  the  prin- 
ple^that  actions  relative  to  the  interpretation  or  existence  of  contracts  made  by  its 
citizens  with  foreign  governments  can  only  be  decided  by  the  courts  of  the  nation 
where  the  contracts  were  made,  and  in  conformity  to  the  laws  that  existed  there. 
I  avail,  etc., 

Gustavo  J.  Sanabria. 


[IndoflurH  to  No.  316.— Translation.] 
Mr.  Sanabria  to  Mr.  Bowen, 

Caracas,  August  20,  1904. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  vom*  excellency's 
note  of  the  15th  instant  relative  to  the  matter  of  tlie  New  Ydrk  and  Bermudez  Com- 
pany. In  the  notes  which  up  to  the  present  I  have  directed  to  your  excellency,  the 
Venezuelan  Government  has  submitted  to  that  of  the  United  States,  faithfully  and  in 
a  friendly  way,  explanations  about  the  proceedings  taken  against  the  company — 
explanations  which,  as  it  is  just  to  suppose,  will  have  left  the  Department  of  State  at 
Washington  well  informed  and  completely  satisfied.  As  to  the  points  contained  in 
the  aforesaid  note  of  vour  excellency,  the  President  of  the  Republic  has  chareed  me 
to  say  to  you  that,  as  they  are  all  related  to  the  secjuence  of  the  action  instituted  in  the 
courts,  the  Government  leaves  entirely  the  decision  of  them  to  the  court  before  which 
the  representatives  of  the  Bermudez  Compan^^  are  to-day  defending  their  rights  with 
all  the  securities,  guarantees,  and  liberties  which  the  laws  and  the  constitution  of  the 
Republic  prescribe.  Moreover,  every  question  arising  from  damages  or  injuries  finds 
in  our  laws  adequate  methods  of  procedure.  The  reservations  which  your  excellency 
makes  in  the  last  part  of  the  said  note,  in  case  diplomatic  intervention  could  be  under- 
taken, require  logically  and  indispensably  the  concludon  of  the  action  that  has  been 
begun,  and,  consequently,  I  confirm  all  that  I  have  the  honor  to  maintain  in  mf 
previous  communications. 

Accept,  etc.,  Gustavo  J.  Sanabria. 

[Inclosure  to  No.  316.— Cablegram  fent  August  30, 19&4,  at  9  p.  m.] 
3/r.  Bowen  to  tfte  Secreiary  of  State. 

The  answer  of  the  Venezuelan  Government  just  received,  and  is  an  alMolute  refusal 
to  comply  with  your  requi«t  to  withdraw  the  ret^eiver  and  to  return  the  property  to  the 
company.  The  answer  states  that  the  Venezuelan  Government  leaves  the  aecision 
entirely  to  the  court,  and  that  we  could  logically  reserve  all  rights  and  undertake 
diplomatic  intervention  only  after  the  decision  of  the  court  is  renderiHl. 

Bowen. 


[Inclosure  to  No.  316.] 
Mr.  Bowen  to  Mr.  Sanabria. 

American  Legation, 
Caracas,  Venezuela,  August  siO,  1904. 

Mr.  Minister:  In  answer  to  your  excellency's  note,  No.  993,  of  to-<iay'p  date,  I  have 
the  honor  to  inform  you  that  it  will  be  sent  by  this  next  post  to  my  Government,  which 
by  this  time  must  have  received  a  copy  (A  the  records  of  the  court,  showing  how  the 
receiver  was  appointed,  and  declaration  from  the  persons  who  were  in  charge  of  the 
lake  regarding  the  presence  there  of  Venezuelan  solaiers. 

Please  accept,  etc..  Herbert  W.  Bowen. 


[Inclosure  to  No.  310.] 
Mr.  Bowen  to  Mr.  Sanabria, 

American  Legation, 
Caracas,  Venezuela,  August  20,  1904. 

Mr.  Minister:  I  have  the  hon<ir  to  acknowledge  the  receipt  of  your  excellency's 
note,  No.  1010,  of  to-day's  date,  in  which  you  answer  my  Government's  request  to 
withdraw  the  receiver  from  the  asphalt  lake  and  to  return  tne  property  to  its  American 
owner  by  stating  that  the  decision  of  those  questions  must  be  left  to  the  court  here. 
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I  ihflll  Bend  the  not«  to  Waehington  fay  the  next  mail,  in  order  that  it  may  receive 
there  the  comdderation  it  deserves,  and  I  shall  take  occasion  to  explain  that  the  nid 
court  adjourned  on  or  about  the  16tb  instant  for  one  month,  because  your  excellency'i 
Statement  that  the  American  company  is  defending  its  rights  there  to-day  might  M 
taJcen  litMvlly,  which,  of  course,  woula  be  contrary  to  your  intention  and  desire. 
I  gladly,  etc., 

Hbbbbbt  W.  Bowbm. 


[iQcloaare  to  No.  3M.| 

Cahacas,  Vekbzuela,  Auffutt  to,  1904. 

I.  Robert  K.  Wright,  managing  director  of  the  New  York  and  Bermudez  Company, 
in  Venezuela,  respectfully  appear  before  you  and  solemnly  and  sincerely  proteet 
uainst  the  Government  of  Venezuela,  the  f^eral  court,  and  court  of  caaostion  of 
Venezuela,  the  attorn ey-^neral  of  Venezuela,  and  his  aeeiatanta,  the  judge  of  first 
instance  of  the  section  in  which  the  company's  property  at  Guaooco  is  situated,  and 

1  of  the 
Guanoco,  e 
22,  1904. 

II.  Against  the  forcible  seizure  of  their  property  bv  the  judge  of  first  ii 
the  district,  accompanied  by  mUttary  force.  I  attacn  hereto  a  copy  of  the  protert 
made  on  the  grouna  at  the  time  by  the  superintendent  of  the  saia  company,  Rred- 
orick  R.  Bartlett,  whoee  request  for  a  certified  copy  of  same  was  refused  by  the  judge, 
said  refusal  bcine  contrary  to  the  law  of  Venezuela,  and  1  protefit  against  the  same. 

III.  A^inst  the  unwananted  and  illegal  assumption  oi  authority  by  the  officials 
of  Venezuela  over  the  company's  projK-rty  at  Guanoco. 

IV.  Against  the  preBsnce  on  the  prow'rty  of  the  armed  military  force  of  Venezuela, 
and  of  the  custodian,  and  of  any  and  all  other  persons  who  are  not  there  by  pemiiaeion 
of  said  company. 

V.  .^paimit  the  ttale,  or  ilispoaition,  or  removal  of  any  asphalt  or  ofjany  other  prop- 
erty belonging  to  the  company,  and  also  against  the  use  of  the  same. 

VI.  Agamst  any  and  all  other  acts  of  whatever  nature  or  kind,  whether  embodied 
in  this  protest  or  not,  which  have  been  or  which  may  be  performed  and  which  are  oc 
may  be  m  any  way  prejudicial  to  the  interests  of  the  New  York  and  Bermudez  Company. 

VII.  I  demand  that  the  property  of  the  New  York  and  Bermudez  Company  be 
returned  to  it  at  once  and  tnat  said  company  be  permitted  to  enjoy  all  the  proprie- 
tary rights  over  this  property  that  are  acciirde<l  by  the  law  of  nations. 

Robert  K.  Wricht. 


[IncLosurc  to  So.  31S— TraaalatlOD.] 


?b(Winning( 

an  inventory  of  the  liabilities  of  the  New  York  and  Bermudez  Company,  there  appeared 
Mr.  Frederick  R,  Bartlett,  superintendent  of  the  said  company,  antl  stated  ''I  come 
to  amplify  my  previous  statements  thus:  It  is  only  out  of  respect  for  the  law  that  1 
have  permitted  the  judicial  sequratnition  of  the  properties  owned  in  this  locality  by 
the  New  York  and  Bermudez  Company  by  virtue  of  titles  legally  obtained.  The 
Boqueatration  referred  to  having  been  carriwl  out  by  the  judge  of  first  instance  of  this 
section  accompanied  by  mOitary  force.  1  furthermore  state  that  1  protest  against 
such  acts  and  proceedings  on  behalf  of  the  New  York  and  Bermudez  Company  I  repre- 
sent^as  superintendent,  and  I  rsM^rve  to  same  said  company  all  its  rights  m  order  that 
it  may  use  them  in  the  proper  time  and  opportunity.  I  now  ask  the  court  to  cause  a 
copy  of  these,  my  statements,  alsoone  of  the  mandate  of  execution,  lo  be  issued  sepa- 
rat<uy  anil  delivered  to  lue  tlirough  the  Secretary's  ofGce." 

J.  FoBNTEB,  Judgt. 

Fbkdbrick  R.  Bartlett,  SuprriitiendfrU. 

J.  M.  AamtLA,  Swretarj/. 
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[Inclofliire  to  No.  316— Translation  of  original  in  my  possession— Robert  K.  Wright.] 
Mr.  BartUtt  ami  Mr.  Pinango  to  Mr.  Wright. 

GuANOco,  August  3y  1904- 

I  Dear  Sir:  At  6.30  on  the  mominfi;  of  the  28th  of  July  last  the  man-of-war  Bolivar 
anchored  at  this  port  and  immediately  disembarked  a  military  force  and  several  judi- 
cial authorities.  Both  bodies  at  once  proceeded  to  occupy  the  superintendent's 
hou8(.>,  and  the  workshops,  offices,  and  otner  buildines  of  the  company,  and  also  that 
which  is  at  La  Brea,  where  the  asphalt  lake  is  situated,  were  likewise  occupied  by  the 
military,  who  issued  an  absolute  prohibition  against  anyone's  entering  them  or  taking 
anything  without  the  previous  permission  of  the  authority.  From  that  day  after],D 
o'clock  in  the  afternoon  no  one  can  pass  ami  repass,  and  much  less  the  employees  of 
the  Bermudez  Company,  because  there  are  sentinels  on  guard  who  forbid  every  one  to 
pass  as  if  it  were  in  time  of  war. 

We  have  taken  no  action  on  behalf  of  the  rights  of  the  New  York  and  Bermudez 
Company  which  we  represent,  as  they  roimdly  refused  to  accept  our  protests  and  dis- 
regardeci  every  step  we  took  for  that  purpose. 

Ever>'thing  has  been  overrun  by  tne  soldiers  and  thrown  into  confusion;  heed  has 
been  paid  to  nobody,  as  is  proved  by  the  manner  in  which  they  took  possession  of  the 
office  of  the  cashier,  without  even  permitting  the  salaries  of  the  employees  to  that  day 
to  be  paid,  nor  what  the  laborers  had  earned. 

The  Bolivar  left  on  the  30th  of  the  said  month  of  July  for  Guiria  with  the  representa- 
tive of  the  national  revenue,  leaving  here  the  greater  part  of  the  forces  it  brought,  and 
we  were  left  here  struggling  with  the  judge  of  first  instance,  who  would  accept  nothing 
from  us  without  the  omer  of  the  representative  of  the  national  revenue;  at  last  we  suc- 
cee<led  in  fretting  him  to  ent^r  in  the  respective  proceedings  the  protest,  a  simple  copy 
of  which  I  inclose  in  this  letter,  because  we  were  refused  a  certifie<l  copy;  and  tnerefore 
it  would  not  be  strange  if  they  ventured  to  abstract  the  folio  on  which  it  is  found,  signed 
by  the  judge,  his  secretary,  and  Mr.  Bartlett . 

The  day  before  vesterdav  the  Bolivar  retume<l;  and  on  the  representative  of  the 
national  revenue's  being  informed  of  the  protest  which  the  judge  had  accepted  from  us 
he  manifested  great  displeasure  and  opined  with  the  judge  that  we  should  not  be  ^ven 
the  certified  copy  referred  to,  which  we  were  requesting,  because,  '\b  he  said,  the  judge 
could  acce<le  to  nothing  according  to  article  205  of  the  code  of  civil  procedure. 

We  are  living  in  private  houses,  because  from  the  said  day,  the  28th,  notice  was  nven 
\ii^  to  disoccupy  the  company's  house,  and  we  had  immedi^itely  to  seek  refuge  elsewhere. 

We  have  acted  with  ^jeat'  too  great,  prudence,  for  although  the  proceedings  employed 
have  exceeded  the  limits  of  the  law,  we  have  offered  no  resistance  whatsoever. 

The  judge  and  the  representative  of  the  national  revenue  are  still  making  the 
inventory  and  they  will  probably  finish  to-morrow,  for  they  are  not  making  it  with 
much  detail. 

Since  yesterday  they  have  been  busy  building  a  house,  of  palm  lc»aves,  to  serve  as 
quarters  for  a  guard. 

We  send  you  this  report  so  that  you  should  be  aware  of  what  has  taken  place,  and  in 
execution  of  our  duty. 

Awaiting  your  orders,  we  are,  etc., 

F*.  R.  Bartlett. 
J.  M.  PiSango. 

P.  8. — If  you  think  it  necei«ar>'  for  me  to  go  to  thar  capital,  please  advise  me  accord- 
ingly via  Trina<lad  or  by  tek»graph  via  Maturin. 

PiRanoo. 

Note. — F.  R.  Bartlett  is  the  superintendent  of  the  c<»mpany*fi  p^ant  and  opera- 
tions at  Guanoco. 

J.  M.  Pifiango  is  a  Venezuelan  attomev  at  law  und  is  in  the  employ  of  the  com- 
pany, holding  its  power  of  attorney  for  all  legal  matters  concerning  the  old  State  of 
Sucre,  now  part  of  the  State  of  Bermudez,  and  in  which  the  company's  property  at 
Guanoco  is  situated. 

Robert  K.  Wrioht. 
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The  Acting  Secretary  of  State  to  Minister  Bamen. 

[Tetegram.] 

Department  of  State, 
Washington,  August  29,  1904. 

New  York  and  Bermudez  Asphalt  Company  complain  that  Vene- 
zuelan consul  at  Philadelphia  refuses  to  authenticate  papers  neces- 
sary for  use  in  Venezuelan  courts.  Request  Venezuelan  Uovemment 
to  instruct  consul  to  authenticate  papers  promptly  in  usual  and 
proper  terms  in  order  to  enable  New  i  ork  and  Bermudez  Conipany 
to  prepare  its  case  before  the  Venezuelan  courts  and  avoid  a  denial 
of  justice. 

Adee. 


Mr.  Bouyen  to  Secretary  of  State. 

[Telegram.] 

Caracas,  September  2,  1904 — 10,26  a.  m. 

Venezuelan  Government  answers  thus:  While  the  details  of  the 
occurrence  are  being  inquired  into  instructions  have  been  reiterated 
to  the  consul  at  Philacfelphia  to  fulfill  strictly  his  consular  duties, 
among  which  is  the  authentication  of  signatures. 

Bowen. 


Mr,  Bowen  to  Mr.  Hay, 

American  Legation, 
Caracas y  Venezvela^  September  4,  1904- 

Sir:  I  have  the  honor  to  inform  you  that  yesterday,  while  taking 
leave  of  the  Venezuelan  minister  for  foreign  affairs,  I  said  to  him, 
"Why  in  your  recent  note  to  me  did  you  say  that  my  statement 
was  untrue  that  Venezuelan  soldiers  are  in  possession  of  the  New 
York  and  Bermudez  asphalt  lake?  I  sent  for  photographs  of  the 
soldiers  and  barracks  long  ago,  and  when  they  reach  Washington 
and  are  compared  with  the  denial  in  your  note,  what  do  you  suppose 
the  authorities  at  Washington  will  think  about  the  matter?  He 
looked  surprised,  annoyed,  and  uneasy,  but  finally  said.  "I  did  not 
mean  that  there  were  no  Venezuelan  soldiers  at  the  lafce,  but  only 
that  they  were  not  in  possession  of  it.  They  are  not  in  control  of  it, 
but  are  acting  under  the  orders  of  the  court."  I  assured  him  that 
his  explanation  was  very  satisfactory  to  me,  and  that  I  should  have 
much  pleasure  in  communicating  it  to  you. 
I  am,  etc., 

Herbert  W.  Bowen. 


Mr.  Bmveji  to  Mr.  Hay. 

No.  320.]  American  Legation, 

CaracaSy  Venezuela^  September  4,  1904. 

Sir:  I  liave  the  honor  to  inclose  herewith  copies  of  your  cablegram 
to  me,  of  my  note  to  the  minister  of  foreign  affairs,  of  liis  answer,  and 
of  my  cablegram  to  you,  in  regard  to  the  action  of  the  Venezuelan 
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consul  at  Philadelphia  in  refusing  to  authenticate  papers  presented 
to  him  by  the  New  York  and  Bemiudez  Company,  ana  also  two  doc- 
uments which  I  was  requested  to  send  to  you  by  the  manager  of  the 
company. 

Tarn,  etc.,  Herbert  W.  Bowen. 

[Indosure  to  No.  320— Cablegntm  received  August  29, 1904,  at  7  p.  m.] 

Mr.  Adee  to  Mr.  Bowen. 

New  York  and  Bennudez  Company  complain  that  Venezuelan  consul  at  Philadel- 
phia refuses  to  authenticate  papers  necessary  for  use  in  Venezuelan  courts.  Request 
Venezuelan  Government  to  instruct  the  consul  to  authenticate  papers  promptly  in 
the  usual  and  proper  terms  in  order  to  enable  the  New  York  and  Bermudez  Company 
to  prepare  its  case  before  the  Venezuelan  courts  and  to  avoid  a  denial  of  justice. 

Adee. 


[Inclosure  to  No.  320.] 
Mr.  Bowen  to  Mr.  SaruAria. 

American  Legation.  Camcoiy  Auguit  30,  1904- 

Mr.  Minister:  As  the  New  Y'ork  and  Bermudez  Company  complain  that  the  Ven- 
ezuelan consul  at  Philadelphia  refuses  to  authenticate  papers  necessary  for  use  in 
the  Venezuelan  courts,  I  have  the  honor  to  request,  in  conformity  to  instructions  I 
have  received  fn)m  my  Government,  that  the  Venezuelan  Government  direct  its 
consul  at  Philadelphia  to  authenticate  the  company's  papers  promptly  in  the  usual 
and  proper  tenns  in  order  that  there  may  be  no  denial  of  justice  to  the  company  and 
that  It  may  prepare  its  case  before  the  \  enezuelan  courts. 

I  gladly,  ^tc,  Herbert  W.  Bowen. 


[Inclosure  to  No.  32i).— Translation.] 
Mr.  Sanabria  to  Mr.  Bowen. 

Caracas,  September  1,  1904. 

Mr.  Minister:  In  acknowledging  the  receipt  of  your  excellency's  courteous  note, 
dated  the  3Qth  ultimo,  I  have  the  honor  to  inform  you  that  the  complaint  which  your 
excellency  makes,  in  conformity  with  instructions  of  the  Department  of  State,  has 
received  the  immediate  attention  of  this  office,  and  while  the  details  of  the  occur- 
rence are  being  inc^uired  into,  instnictions  have  been  reiterated  to  the  consul  at 
Philadelphia  to  fulhll  strictly  his  consular  duties,  among  which  is  the  authentica- 
tion of  signatures. 

I  avail,  etc.,  Gi'stavo  J.  Sanabria. 


[Inclosure  to  No.  320.— Telegram.] 
Mr.  Bouen  to  Secretary  of  State. 

Caracas,  September  i,  1904—  W. 25  «.  m. 

Venezuelan  Government  answers  thus:  While  the  details  of  the  occurrence  are 
beine  inquin>d  into  instructions  have  been  reiterated  to  the  consul  at  Philadelphia 
io  fulfill  strictly  his  consular  duties,  among  which  is  the  authentication  of  signatures. 

Bowen. 


[Inclosure  to  No.  320.] 

Citizen  Pre$\t1ent  of  the  Federal  and  Ca»$ation  Court  in\his  character  as  Judge  of  First 
Instance: 

I,  Robert  K.  Wright,  citizen  of  the  United  States,  residing  in  this  capital,  acting  for 
and  in  the  name  of  the  New  York  and  Bermudez  Company,  of  which  I  am  the  man- 
aging director,  before  you  with  the  greatest  respect  show: 

Neither  in  the  proceedings  of  the  suit  brought  against  this  company  by  the  attoiney- 
gencral  of  the  nation,  before  this  court,  nor  in  the  records  of  the  sequestration  which 


442  WBONGS  DONE  AMBBICAN   CITIZENS  BY  VENSZX7XLA. 

this  ooart  gimntod  in  the  flune  suit,  appears  stated  the  meaDs  of  tmuoniadon  employed 
by  the  court  to  remit  to  Hie  ewmnitwwmed  judge,  beiqg  the  judge  of  first  iiutaaoe  in 
Cumana,  the  commission  for  tiie  execution  of  the  above-mennomd  wquootration ;4but 
it  appears  in  the  documents  of  this  tribunal  that  the  above-mentioned  commiBHon  wis 
placed  in  the  hands  of  Mr.  Ambrose  H.  Camer^  who  was  named  custodian  of  the  prop- 
erty of  this  company.  Apart  from  the  resultinjg  hurry,  the  iiieeularity  of  audi  pro- 
ceeding is  evident  from  a  mere  inspection  of  article  237  of  the  coae  of  civil  procednro, 
which  states  that  the  post-offices  are  the  only  legal  means  of  transmiasion  in  such  caaes; 
although  if  necessary,  which  is  denied  in  this  case,  a  special  carrier  may  be  employed. 
The  last  part  of  article  238  of  the  same  code  states  that  the  judge  must  select  the  earner 
imder  his  responsibility,  and  nowhere  in  the  records  of  this  case  does  it  appear  that  the 
judee  selectcKi  Mr.  Camer  as  such  carrier. 

Moreover,  the  26th  day  of  last  July  this  court  issued  a  decree  on  the  petition  of  the 
company  which  I  represent,  setting  forth  that  the  parties  to  this  suit  would  be  notified 
of  the  result  of  the  commission  for  the  execution  of  the  sec^uestration,  as  intended  in 
article  378  of  the  code  of  civil  procedure,  and  it  is  of  public  notoriety  that  the  man- 
of-war  Bolivar  arrived  at  La  Guaira,  proceeding  from  Guanoco,  in  the  first  days  of 
the  present  month  of  August,  having  on  board  the  national  fiscal,  Dr.  Jo66  Vicente 
Iribarren,  who  went  there  with  Ambrose  H.  Camer  to  make  effective  the  execution 
of  the  decreed  sequestration.  Since  this  time  Doctor  Iribarren  has  been  in  Caracas, 
and  during  all  these  days  up  to  the  14th  of  August  and  to  to-day  the  result  of  the 
sequestration  has  not  been  presented  to  the  court.  In  addition  to  this,  Mr.  Camer 
having  taken  up  his  residence  on  the  property  of  the  company  at  Guanoco,  and, 
there  existing  no  rapid  means  of  communicatinc;  with  the  court,  the  fact  that  the 
duties  have  been  performed  which  were  so  irregularly  intrusted  to  him,  the  company 
during  all  this  time  continues  to  suffer  immense  loss  and  damages,  which  it  can  not 
allow  to  pass  in  silence. 

It  has  actually  come  to  my  notice  by  correspondence  with  the  superintendent  of  the 
companv's  mine  in  Guanoco.  Mr.  Frederick  R.  Bartlett,  that  Mr.  Camer,  accom- 
panied by  the  national  fiscal.  J)r.  Jose  Vicente  Iribarren,  and  by  the  commissioned 
jud^,  and  by  armed  military  force j  arrived  in  the  man-of-war  Bolxvar,  and  occupied  in 
military  manner  the  properly  of  the  company,  w-ithoiit  permitting  the  casl^ier  to  nay  the 
emuloyees  and  the  workmen  the  salaries  and  wa^  that  were  due  them,  and  that  the 
saia  superintendent,  with  great  difficulty,  obtained  the  acceptance  of  his  protest, 
which  he  made  in  the  name  of  the  company  before  the  commissioned  judge,  and  of 
which  said  judge  absolutely  refused  to  give  him  a  certified  copy.  I  have  also  this 
recent  knowledge  that  the  steamer  Kennet  sailed  the  21st  of  August  from  Port  of  Spain, 
with  charter  to  go  to  Guanoco  to  load  asphalt,  and  to  which  I  call  the  especial  attention 
of  the  rourt,  and  with  the  greatest  respect  to  the  same,  and  in  the  fulfillment  of  my 
duties  as  managing  director  of  the  company,  I  present  in  its  name  the  most  formal  and 
categorical  protest  against  the  above-expressed  acts  which  have  caused  and  continue  to 
cause  immense  loss  and  damages  to  saiu  company.  I  restate  herein  in  all  its  parts  the 
protest  made  by  the  superintendent,  Mr.  Bartlett.  and  I  ask  that  this  writing  oe  made 
part  of  the  record  of  sequestration,  and  1  ask  that  there  be  sent  to  me  a  certified  copy  of 
the  same. 

Caracas,  August  25,  1904. 

Robert  K.  Wright. 


[Iiiclosure  to  No.  320.] 
Mr.  Wright  to  Mr.  Bowen. 

New  York  and  Hermudez  Company. 

Caracas  J  Venezuela,  September  i,  1904. 

Dear  Sir:  I  desiro  to  call  your  attontitni  and  thnmgh  you  that  of  the  Department 
of  State  to  the  following;  facts: 

The  present  suit  against  the  New  York  and  Hemiudez  Company  for  the  alleged 
nonfulfillment  of  certain  terma  of  the  Hamilton  conec^spion,  and  the  procvedings  for  the 
seizure  of  the  company's  pn>perty  on  the  prt»text  that  said  concession  Ls  a  lease,  are 
being  pursued  as  two  separate  actium?,  Ixith  of  which  are  being  tried  before  the  judge 
of  first  insUmce,  who  corresponds  roughly  to  our  trial  judge.  After  this  judge  renders 
his  decision  there  is  an  appeal  to  the  federal  and  cassation  court,  of  which  this  trial 
judge  is  i)rwident,  this  being  the  court  of  laM  res<.)rt,  corresponding  roughly  to  our 
court  in  banc. 

When  it  is  fully  appreciated  that  all  theee  judec^  and  courts  exist  solely  during 
the  will  and  i)lea8ure  of  the  President  of  Venezuela,  and  that  whenever  any  cliange 


WBONGS  DONE  AMEBIOAN   CITIZENS  BY   VENEZUELA.  44S 

takes  place  in  the  composition  of  the  court  b}r  death,  resignation,  removal,  or  sick- 
ness, all  proceedings  revert  to  the  beginning,  it  will  be  r^dily  seen  that  tne  Vene- 
zuelan Government,  bein^  in  possession  of  the  property,  can  prolong  the  proceedings 
and  their  decision  for  an  indefinite  period  while  still  conforming  to  the  letter  of  the 
law.  It  is  thoroughly  understood  here  that  no  matter  what  evidence  is  presented 
to  the  court  the  decision  will  be  against  us  in  this  court,  thus  compelling  us  to  make 
an  appeal  to  the  court  in  banc,  and  prolonging  the  proceedings  over  a  series  of  years, 
even  until  the  Hamilton  concession  expires  by  limitation. 

Unless  the  United  States  Government  takes  some  radical  steps  to  compel  the  Vene- 
zuelan Government  to  return  possession  of  the  property,  this  company  will  suffer 
continuing  wrong,  causing  us  immense  loss  and  damage. 
Yours,  etc., 

The  New  York  and  Berhudez  Cohpant, 
By  Robert  K.  Wright,  Managing  Director. 


The  Acting  Secretary  of  State  to  Minister  Bowen, 

No.  218.]  Department  op  State, 

WashinffUm,  September  10, 1904- 

Sir:  Inclosed  herewith  are  certain  affidavits  in  the  case  of  the 
New  York  and  Bermudez  Company  versus  Venezuela,  duly  authen- 
ticated by  the  Venezuelan  consul  at  Philadelphia.  As  you  are 
already  informed,  these  affidavits  were  heretofore  presented  to  the 
consul,  but  he  declined  to  certify  them.  You  will  request  the  Vene- 
zuelan Government  to  permit  these  affidavits  to  be  filed  and 
admitted  in  the  above-mentioned  case,  having  the  same  effect  as 
if  they  had  been  authenticated  and  filed  in  court  within  the  properly 
limited  time. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 


The  Acting  Secretary  of  State  to  Minister  Bowen, 

No.  219.)  Department  op  State, 

Washingtonf  September  IS,  190^, 

Sir:  I  inclose  for  your  information  copies  of  a  letter  of  the  9th 
instant  from  Mr.  Avery  D.  Andrews,  vice-president  of  the  New  York 
and  Bermudez  Company,  and  an  affidavit  transmitted  to  the 
Department  therewitn. 

It  appears  from  the  inclosure  of  the  letter  of  Mr.  Andrews  that 
the  statement  of  Mr.  Steffen,  who  represented  the  company  in  its 
business  with  the  Venezuelan  consul  in  Philadelphia,  that  the  consul 
refused  to  certify  the  papers  presented  to  him  for  authentication, 
on  the  ground  tnat  a  legal  controversy  was  pending  between  the 
company  and  his  Government,  is  insisted  upon  by  the  company  and 
its  attorney,  notwithstanding  the  contention  of  the  consul  that  his 
certificate  was  withheld  only  because  he  was  not  allowed  sufficient 
time  in  which  to  make  it. 

I  am,  etc.,  Alvey  A.  Adee, 

Acting  Secretary. 
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Mr.  Hutchinson  to  Mr.  Hay. 

No.  326.]  American  Legation, 

Caracas,  September  17, 1904- 

Sib  :  I  have  the  honor  to  inclose  a  set  of  duplicates  of  five  affidayits. 
sent  me  by  Mr.  Robert  K.  Wright;  manager  of  the  New  York  and 
Bermudez  Company  here,  and  which  are  the  statements  of  several 
employees  of  the  said  company  at  Guanoco,  where  certain  En^Ush 
ana  foreign  workmen,  who  were  in  the  employ  of  the  company,  were 
said  to  have  been  forced  to  work  for  the  receiver  of  the  company's 
property,  Mr.  A.  H.  Camer,  at  the  point  of  the  Venezuelan  bayonet. 

I  have  heard  from  a  good  source  here  that  a  few  days  ago  Mr. 
Camer  had  an  interview  with  the  minister  of  foreign  relations  here, 
and  that  he  afiirmed  that  the  charges  of  having  made  the  company's 
men  work  at  the  point  of  the  bayonet  were  absolutely  without  founda- 
tion and  were  the  fabrications  of  the  company. 

It  is  possible  that  many  workmen,  perhaps  most  of  the  workmen, 
were  not  forced  as  descrioed,  but  I  have  no  doubt  a  few  were  sub- 
jected to  rough  treatment,  and  I  have  faith  in  the  affidavits  so  far  as 
they  go. 

The  company,  by  its  attorney  here,  presented  its  "solicitude"  this 
week.  I  will  keep  the  Department  acquainted  with  the  results  as 
they  occur. 

The  company's  attorney  had  his  office  broken  into,  Manager  Wright 
tells  me,  one  Sunday  not  long  ago,  but  although  money  was  at  hand 
none  was  taken,  and  only  the  company's  papers  were  tossed  about  in 
evident  search  of  documents  to  be  used  against  the  company.  I  can 
not  vouch  for  the  truth  of  this  incident,  of  course,  but  I  do  not  think 
Mr.  Wright  would  knowingly  misinform  me. 
I  nave,  etc., 

NoRMAx  Hutchinson. 


[Inclosuro  to  No.  326.] 

I,  Alfred  Webbe,  make  oath,  and  say  as  follows: 

I  was  employed  bv  the  New  York  and  Bermudez  Company  at  (jiianoco.  ia  the 
Republic  of  Venezuela,  as  storekeeper. 

On  the  28th  of  July,  1904,  about  10  o* clock  in  the  forenoon,  Mr.  A.  H.  Camer, 
accompanied  by  several  Government  officials  and  soldiers,  arrived  at  Guanoco  on  the 
ffunboat  Bolivar.  They  immediately  pro(;eeded  to  the  headquarters  and  offices  of  the 
New  York  and  Bermudez  Company  and  stationed  soldiers  at  each  window  and  door, 
armed  with  rifles,  and  their  officers  carrying  swords;  they  also  surrounded  the  build inss. 

Shortly  after  this  I  attempted  to  pass  out  by  the  back  gate,  but  was  stopped  by  3ie 
soldiers  on  euard.  I  then  tried  to  pass  through  the  other  doors,  but  was  prevented 
and  compelled  to  remain  in  the  small  court  within  the  building  until  10  o*clock  at 
night.  1  then  saw  Mr.  ('arner  and  asked  if  I  could  go  to  my  room  to  retire  for  the 
night.  He  said  I  would  have  to  acquaint  the  officer  of  the  night  patrol,  who  would 
accompany  me  to  my  room.  This  I  did,  and  after  being  chaltencred  by  the  sentry, 
and  the  officer  of  the  night  patrol  giving  the  password,  I  was  allowed  to  enter  my 
room,  and  was  cautioned  that  tx)  leave  same  without  pennission  would  l)e  dangemus. 

The  following  day.  July  29,  I  was  escorted  to  my  meals  by  anned  soldiers,  who 
kept  constant  watch  over  me  and  would  not  let  me  leave  the  building,  and  at  nieht 
was  again  escorted  to  my  nnmi  by  armed  soldiers,  who  stood  guard  at  the  door  at  night. 

The  following  day,  July  30,  Mr.  Canier  placed  me  in  the  »t()renH>ra  to  issue  suppliee 
as  directed  by  nim,  but  still  kept  me  under  sur\'eillance  of  armed  guard.  While  in 
this  position  I  supplied  to  officers  and  s<jldiers,  and  also  sent  a  larjje  supply  of  fi.Hxl- 
stuffs  to  gunboat  Bnlivar,  as  per  Mr.  earner's  instniction.",  who  told  me  that  there 
were  100  men  to  feed  on  Bolivar. 
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Several  pereonH  were  in  the  building  when  it  was  surrounded  by  the  soldiers  and 
were  compelled  to  remain  there;  others  were  allowed  to  pass  within  the  guard,  but  were 
not  allowed  to  pass  out,  and  Mr.  Camer  boasted  of  its  beine  a  nice  trap  for  them.  One 
woman  also  was  detaine<l  until  late  at  ni^ht,  and  she  had  oecome  frantic  with  grief. 

On  Julv  28  Mr.  Camer  demanded  the  keys  of  the  storeroom  from  me,  and  upon  re- 
ceivine  tnem  turned  them  over  to  a  Venezuelan  officer. 

On  July  28  the  foreman  (!arpenter,  Edward  Bmint,  was  allowed  to  pass  within  the 
guards,  and  I  was  present  when  he  reported  to  Mr.  Camer  of  ill-treatment  he  had  re- 
ceived on  board  the  Bolivar,  stating  tnat  his  thumbs  had  been  tied  firmly  togetiier, 
and  that  26  rifles  had  been  placed  across  his  stomach  and  kept  there  until  ne  was  ex- 
hausted. 

Guards  were  stationed  at  the  wharf  and  all  the  buildings,  and  no  one  was  allowed 
to  pass  without  a  written  pass  signed  b^  Mr.  Camer. 

On  July  30  the  fteamnhip  Rescue  amved  at  GuancK'o  at  night,  with  Mr.  L.  A.  Kuhn, 
an  employee  of  the  New  York  and  Bennudez  Company,  who  was  escorted  to  heeid- 
quarters  by  anned  soldiers,  who  kept  constant  guard  over  him  until  he  returned  on  Uie 
steamshii)  Rescue  July  31. 

Alfred  Webbe. 

Sworn  U)  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  day  of  Septomlwr.  A.  I).  1904,  l)efore  me. 

[Notarittl  iioal.]  .  ViNCENT  LbON   WeHEKINU, 

Notary  Public, 

I  Certificate  as  follows:)  Certilico  que  el  Seftor  Vincent  Leon  Wehekind  es  notario 
publico  y  que  os  hu  fimia  la  que  antecede.  Setiembre  14  de  1904.  El  Consul. 
(Signed)  Barcelo. 

Soal  of  the  conHulut(>  of  the  TnitcHl  Staten  of  Venesuela  in  Trinidad. 


[IndoBure  to  No.  326.] 

I,  Joeeph  Mey«'rK,  make  oath  and  say  as  follows: 

On  July  28  1  wai^  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco, 
Venezuela,  as  carpenter,  and  was  working  near  the  wharf.  Early  in  the  forenoon  Mr. 
A.  H.  Camer  ana  about  (K)  armed  soldiers  landed  from  the  gunnoat  Bolivar.  I  was 
immediately  arresteil,  and  was  not  allowed!  to  move  from  where  I  was  working  until 
some  soldiers  and  officers  had  retiuned  from  headquarters,  when  I  was  told  to  go  to 
work. 

I  was  working  under  Edward  Hryant,  and  saw  him  struck  several  times  with  a  sword 
and  taken  on  Ixmnl  the  gunboat  Bolivar.  I  saw  him  when  he  came  from  the  Bolivar 
and  he  was  nearly  exhausted,  and  sat  down  and  told  me  that  his  hands  had  been  tied 
and  26  rifles  pla<'ed  across  his  stomach  and  kept  there  until  he  hardly  could  breathe. 
1  saw  the  marlcs  on  his  thumbs  where  they  had  been  cut  by  the  cord.  1  was  not  allowed 
any  f(KKi  until  the  following  Sunday,  July  31,  and  was  then  told  I  would  not  be  given 
any  unions  1  went  to  work,  which  I  agreed  to  do.  I  was  guarded  by  soldiers  armea  with 
rifles  and  officeni*  armed  with  swords,  who  were  stationed  all  around,  and  when  I 
retum(»<l  to  work  was  always  guarded  by  the  soldiers. 

Joseph  Meters. 

Swom  to  at  No.  19  St.  Vincent  street,  Port  of  Spain,  in  the  island  of  Trinidad,  this 

14th  day  of  September,  1904,  before  me. 

A.  V.  M.  Thavbnot,  Notary  Public. 
[Notarial  s«ul.] 

Certifico  (jue  el  Seftor  A.M.  Thavemit  en  Notario  Publico  y  que  la  anterior  firma  es 
aut^'utica. 

Setiembre  14  de  1904. 
VA  Consul, 

Barcelo. 

[6<al  of  the  coiisiilHtc  of  thr  Unitod  States  of  Venczuola  in  Trinidad.] 


[ludonure  to  No.  326.] 

I.  FrcHlerick  AdolphuH,  make  oath  and  say  as  follows: 

I  wan  employcHl  by  the  New  York  and  Bermudez  Company  at  Guanoco  as  assistant 
engineer,  and  on  the  28th  of  Julv,  liHM,  Mr.  \.  H.  Camer,  accompanied  by  several 
(iovcrnment  offifialn,  and  I  .^ilKiufd  say  alM)ut  tM)  soldiers,  arrived  at  Guanoco  on  the 
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f^unboat  Bolivar.  They  proceeded  to  the  company^s  offices  and  surrounded  the  build- 
ing  containinR  same,  placing  guards  at  each  door  and  window.  The  soldieiB  wera 
arm^  with  rifles  and  the  officers  carried  swords.  I,  along  with  several  othen  who  wera 
anxious  to  know  what  was  taking  place,  was  allowed  to  pass  the  guards,  but  could  not 
return  to  our  quarters  until  very  liEkte,  being  first  compelled  to  obtain  a  written  pan 
signed  by  Mr.  Gamer. 

On  the  30th  of  July  the  steamship  Rescue  arrived  at  Guanoco  with  Mr.  L.  A.  Kuhn, 
the  engineer  employed  by  the  New  York  and  Bermudez  Company,  on  board.  On 
coming  alongside  the  pier  soldiers  were  immediately  placed  to  guard  him  and  Mr. 
Kuhn  was  accompanied  to  headquarters  by  soldiers,  wno  remained  with  him  duiioff  the 
day  and  his  stay  at  Guanoco.  I  attempted  to  speak  to  Mr.  Kuhn  about  my  family  in 
Tnnidad,  but  was  prevented  by  the  soldiers  who  were  with  him.  Many  other  poBODs, 
also  anxious  to  hear  some  news  of  their  fomilies,  were  prevented  from  having  any 
conversation  with  him. 

Frederick  (hiB  X  mark)   Adolphus. 

Sworn  to  at  No.  32  St.  Vincent  street,  Port  of  Spain,  in  the  island  oi  Trinidad, 
this  12th  day  of  September,  A.  D.  1904,  before  me, 

Vincent  Leon  Wehekind,  Noiary  Pttblie. 

[Notarial  seal.] 

Gertifico  que  el  Sefior  Vincent  Leon  Wehekind  es  Notario  Publico  y  que  ea  su  firma 
la  que  antecede. 
Setiembre  14  de  1904. 
El  consul, 

Barcelo. 
[Seal  of  the  consulate  of  the  United  States  of  Vonezuola  in  Trinidad.] 


[Inolosure  to  No.  336.] 

1,  Prince  Joseph  Alexander,  make  oath  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanoco,  Venezuela, 
as  cook. 

On  the  28th  of  July,  1904,  early  in  the  forenoon,  Mr.  A.  H.  Camer  and  several  oflS- 
cers  and  soldiers  arrived  on  the  gunboat  Bolivar.  They  came  up  to  headquarters 
where  I  was  working  and  surrounded  the  building  and  placed  soldiers  at  each  window 
and  door.  The  officers  carried  swords  and  the  soldiers  were  armed  with  rifles.  There 
were  about  50  of  them. 

1  was  not  allowed  to  leave  the  building,  and  had  to  obtain  a  pass  before  I  could 
enter  my  room,  which  is  in  the  same  building,  to  retire,  and  during  the  day  when  I 
was  working  I  was  constantly  watched.  I  attempted  to  pass  out  during  the  day, 
but  was  stopped  by  an  officer. 

I  was  subjected  to  this  treatment  for  a  number  of  days.  It  was  boasted  by  the 
officers  and  the  soldiers  that  they  were  going  to  capture  the  steamship  Viking^  and 
when  the  steamship  Bescue  arrived  on  July  30  they  were  confident  that  they  were 
in  a  position  to  do  so.  They  mistook  the  whistle  of  the  steamship  Rescue  for  that  ci 
the  steamship  Viking.  Thev  left  a  small  guard  at  headquarters  and  the  majority  ol 
them  went  to  the  wharf.  Mr.  L.  A.  Kuhn  arrived  on  the  steamship  Rescue  and  was 
constantly  guarded  by  armed  soldiers. 

Later,  while  I  was'attempting  to  have  my  time  adjusted,  I  was  ordered  from  the 
office,  and  an  officer  caught  me  by  the  shoulder  and  handled  me  roughly  and  said, 
"Come,  1  will  take  you  to  prison."  I  resisted  and  he  left  me  and  ran  for  a  sword; 
in  the  meantime  a  soldier  held  a  rifle  on  me.  I  was  finally  released  and  returned  to 
work  in  the  kitchen. 

Prince  Joseph  Alexander. 

Sworn  to  at  No.  32  St.  Vincent  street.  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  day  of  September,  A.  D.  1904,  before  me. 

Vincent  Leon  Wehekind, 

Notary  Public. 

m 

Certifico  que  el  Sefior  Vincent  Leon  Wehekind  es  nc)tarif»  publico  y  que  la  tirma 
que  antecede  es  lasuya. 
El  consul. 

Barcelo. 

[Seal  of  the  oonsolate  of  the  United  States  of  VimeBoela  in  Trinidad.] 
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[Inclosiire  to  No.  326.] 

Trinidad. 

I,  James  Allcyne,  make  oath  and  say  as  follows: 

I  was  employed  by  the  New  York  and  Bermudez  Company  at  Guanooo,  Venezuela. 

On  the  28th  of  July,  1904,  I  was  working  on  the  railroacT  line  about  4  miles  from 
headquarters.  It  is  customary  for  a  train  to  nin  between  11  and  12  o'clock  bringing 
the  men's  breakfast.  On  that  day  no  train  came  up,  and  about  4  o'clock  a  woman 
walked  up  bringing  her  husband's  breakfast.  She  notified  us  that  Mr.  A.  H.  Camer 
and  a  party  of  Venezuelan  Government  officials  and  soldiers  had  seized  all  the  com- 
pany's property.  On  hearing  this,  the  entire  gang  walked  down.  On  arriving 
opposite  the  company's  office  at  headquarters  we  were  stopped  by  soldiers  on  guard 
and  our  tools  taken  from  us.  I  saw  about  50  or  60  soldiers  at  headquarters.  Later  on 
same  day,  as  is  customary,  I  attempted  to  get  to  the  company's  store  to  purchase 
my  usual  supply  of  food,  but  was  stopped  by  the  guards  at  the  entrance  and  had 
to  remain  without  food  until  12  o'clock  on  July  30.  when  those  of  us  who  were  guarded 
by  soldiers  at  the  ranch  made  such  a  demonstration  that  Mr.  Camer  allowed  us  to  go 
to  headquarters  for  food. 

I  was  compelled  to  work  or  not  get  any  food,  and  while  at  work  was  guarded  by 
armed  soldiers  who  returned  with  me  and  others  who  had  been  forced  to  work,  and  the 
soldiers  guarded  the  ranch  and  would  allow  no  one  lo  pass. 

(Signed)  James  Alleyne. 

Sworn  to  at  No.  32  St.  Vincent  street.  Port  of  Spain,  in  the  island  of  Trinidad,  this 
12th  dav  of  September,  A.  D.  1904,  before  me. 

(Sicrned)  Vincent  Leon  Wehekind, 

Notarial  seal.  Notary  Public. 

Certifico  que  el  Sefior  Vincent  Le<m  Wehekind  es  notario  publico  y  que  la  firma 
que  antecede  es  la  suya. 

El  consul.  Barcelo. 

[Seal  of  the  consulate  of  the  United  States  of  Venezuola  in  Trinidad.] 


Mr,  Hutchinson  to  Mr,  Hay. 

No.  328.]  American  Legation, 

Caracas y  September  26,  1904. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's number  218,  of  September  10,  1904,  with  inclosures,  instruct- 
ing Mr.  Bowen  to  request  the  Venezuelan  Government  to  permit  the 
affidavits,  which  were  delayed  through  the  inaction  of  the  Venezuelan 
consul  at  Philadelphia,  to  be  filed  and  admitted  in  the  case  of  the 
New  York  and  Bermudez  Company  aa  if  they  had  been  authenticated 
and  filed  in  court  within  the  properly  limited  time. 

In  reply  I  have  the  honor  to  report  that  it  has  not  been  necessary 
to  ask  the  said  permission  from  tne  Venezuelan  Government,  as  the 
manager  of  the  New  York  and  Bermudez  Company  here.  Captain 
Wright,  informs  me  that  the  affidavits  have  arrived  in  time  for  pre- 
sentation in  due  course  of  procedure  according  to  the  Venezuelan 
code. 

I  have,  etc., 

NoR5IAN    HUTCniNSON. 


Mr.  Hvtrhinson  to  Mr,  Hay, 

Xo.  329.]  American  Legation, 

Caracas,  September  26,  1904- 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's number  219,  of  September  13,  1904,  addressed  to  Mr.  Bowen. 
and  inclosing  a  letter  from  the  vice-president  of  the  New  York  ana 
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Bermudez  Company,  and  a  copy  of  an  affidavit  of  one  of  the  said 
company^s  attorneys  in  Philadelphia  relative  to  the  failure  of  the 
Venezuelan  consul  in  said  city  to  authenticate  certain  legal  docu- 
ments. jjQ 
In  reply  I  beg  to  state  that  I  will  mention  the  facts  in  the  case 
informally  to  Sefior  Sanabria,  minister  of  foreign  relations,  so  that 
he  may  take  whatever  steps  he  thinks  necessary  for  the  proper  dis- 
charge in  future  of  the  duties  of  the  Venezuelan  consul  in  Pniladel- 
phia. 

I  have,  etc.,  Norman  Hutchinson. 


The  Acting  Secretary  of  State  to  Charge  Hutchinson. 

No.  222.]  Department  of  State, 

Washington,  September  26,  1904- 

Sir:  The  Department  has  received  Mr.  Bowen^s  No.  316,  of  the 
21st  ultimo,  inclosing  a  copy  and  translation  of  the  note  of  Sefior 
Sanabria,  Venezuelan  minister  of  foreign  relations,  of  the  20th  of 
August,  in  reply  to  Mr.  Bowen^s  note  of  the  20th  of  the  same  month, 
requesting  the  Venezuelan  Government  to  direct  its  attorney-general 
to  move  the  discharge  of  the  receiver  and  the  restoration  of  the 
Bermudez  lake  to  the  New  York  and  Bermudez  Company,  its  lawful 
owner,  pending  the  trial  and  the  determination  of  the  suits  lately 
brought  at^ainst  that  company  by  the  Venezuelan  Government. 

From  tne  tenor  of  Sefior  Sanabria's  note,  it  would  naturally  be 
inferred  that  he  has  not  correctly  apprehended  the  purport  of  this 
Government's  request. 

While  not  directly  declining  to  comply  with  that  request,  Sefior 
Salabria  seems  to  suppose  that  he  has  impliedly  denied  it,  when  he 
declares  that,  **as  is  well  known,  the  United  States  has  mentioned 
on  more  than  one  occasion  the  principle  that  actions  relative  to  the 
interpretation  or  existence  of  contracts  made  by  its  citizens  with 
foreign  governments  can  only  be  decided  by  the  courts  of  the  nation 
where  the  contracts  were  made,  and  in  conformity  with  the  laws  that 
existed  there.'' 

The  United  States  has  undoubtedl}'  acted  on  more  than  one  occa- 
sion upon  the  principle  that  questions  relative  to  the  interpretation 
or  existence  of  contracts  made  by  its  citizens  with  foreign  govern- 
ments presumptively  fall  within  the  cognizance  of  the  local  courts, 
and  it  has  said  nothing  inconsistent  with  that  principle  on  the  present 
occasion.  It  has,  on  the  contrary,  been  endeavoring  to  uphold  it, 
against  the  action  of  the  Venezuelan  Government  in  depriving  the 
New  York  and  Bermudez  Company  of  its  extensive  and  valuable 
properties  on  a  judicial  order  made  ex  parte  and  in  entire  disregard 
of  the  company's  titles. 

It  is  established  by  the  records  in  the  case  that  the  Venezuelan 
Government,  represented  by  its  attorney-general,  went  into  one  of 
its  courts  and,  upon  a  complaint  in  which  the  mining  and  land 
titles  obtained  by  the  company  in  18S8  were  disregarded,  secured 
an  order  for  the  appointment  of  a  "receiver"  for  the  company's 
propertv,  on  the  pretext  that  the  company  was  a  mere  "le^ssee" 
uniler  the  Hamilton  concession  of  1SS3;  and  this  was  done  ex  parte. 
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without  afFordin^  the  company  an  opportunity  to  show  cause  why 
its  property  should  not  be  so  taken  from  it. 

While  it  is  stated  in  the  order  for  the  appointment  of  a  "receiver'^ 
that  the  "extraordinary  circumstances''  required  by  law  to  justify 
such  action  had  been  established,  and  while  it  has  Seen  stated  that 
the  'receiver  was  appointed  as  a  precautionary  measure/'  no  sub- 
stantial foundati(m  whatever  has  oeen  shown  for  either  of  these 
assertions,  no  disclosure  or  descripticm  has  been  attempted,  and 
this  (loverninent  is  at  a  loss  to  imagine  any  that  could  be  suggested 
wnth  a  show  of  seriousness,  much  less  or  plausibility.  As  to  the 
'extraordinary  circumstances''  that  were  aUeged  to  exLst,  the  only 
one  which  any  attempt  was  made  to  estajl^lish  was  that  the  company 
had  failed  to  "canalize"  or  dredge  an  obscure  stream  in  the  recesses 
of  the  old  State  of  Bermudez,  in  no  possible  way  connected  w^ith  the 
use  of  company's  property.  The  supposition  that  this  failure,  which, 
if  it  existed,  had  existed  for  twenty  years,  without  any  complaint 
or  remonstrance  on  the  part  of  the  Venezuelan  Govenmient  suddenly 
created  an  emergency,  which  justified  the  seizure  of  the  company's 

Property,  would  be  manifestly  frivolous,  even  if  the  company  had 
eon  a  mere  "lessee"  under  the  Hamilton  concession. 

But  it  is  not  alone  the  frivolity  of  the  charge  that  shocks  erne's 
sense  of  justice  in  the  present  instance.  It  is  a  fact  that  on  July 
17,  1900,  upon  the  application  of  Mr.  A.  H.  Camer,  the  *' present 
receiver^'  or  the  property,  but  then  managing  director  of  the  New 
York  and  Bermudez  Company  in  Venezuela,  the  Venezulan  Gov- 
ernment, through  Dr.  Guulermo  Tell  Villegas  Pulido,  its  minister 
of  foment o,  issued  a  decree  declaring: 

"That  the  New  York  and  Bermudez  Company  has  fulfilled  up  to 
date  the  engagements  and  obhgations  of  the  contract  of  which  it  is 
concessionary,  entered  into  with  the  executive  power  on  the  15th 
of  September,  1883,  to  which  additions  were  made  on  the  19th  of 
October  following,  approved  by  National  Congress  by  law  of  the  6th 
of  June,  1884,  and  confirmed  by  the  high  federal  court,  by  sentence 
of  August  23,  1898,  and  that  therefore  the  said  contract  is  in  full 
force  and  effect." 

General  Castro  was  then,  as  he  is  now.  President  of  Venezuela. 
The  Hamilton  concession  had  been  in  force  for  seventeen  years,  and  if 
the  stream  in  question  is  ^'uncanalized"  now  it  was  in  the  same  con- 
dition then,  nor  has  there  been  during  the  intervening  four  years  any 
complaint  or  representation  to  the  company  of  any  failure  on  that 
score.  It  is  evident,  therefore,  that  the  supposition  of  emergency 
is  destitute  of  foundation,  so  that  it  would  afford  no  justification  for 
the  seizure  of  the  company's  property,  even  if  the  company  had  been 
a  mere  '*  lessee." 

But,  the  fact  was  well  known  to  the  Venezuelan  Government  that 
the  company,  availing  itself  of  the  Venezuelan  laws  governing  the 
acquisition  of  titles  to  mines  and  wild  lands,  obtained  on  December 
7,  1888,  by  purchase,  a  definite  title  conveying  to  it  the  Bermudez 
lake  deposit  and  a  ri^ht  to  work  it  for  ninety-mne  years,  and  further 
obtained,  on  the  14tn  of  the  same  month,  the  title  to  and  absolute 
property  in  a  tract  of  pubhc  lands,  including  an<l  extending  beyond 
the  aspnalt  deposit  itself.  Of  these  facts  the  Venezuelan  Govern- 
ment can  not  deny  knowledge,  since  the  titles  have  been  formally 

;jor»fw— 8.  Doc.  413,  eo-i — 2d 
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recognized  by  it  an<l  form  part  of  its  records.  Indeed,  when  Presi- 
dent Crespo/by  his  decree  of  January  4,  1898,  attempted  arbitrarily 
to  terminate  the  Hamilton  concession,  he  expressly  reserved  the 
rights  belonging  to  the  company  by  virtue  of  its  mining  titles.'  These 
titles  have  not  been  impeached,  but  if  they  had  been  they  would, 
by  the  universal  principles  of  jurisprudence  written  in  the  law  of 
Spanish  America  as  well  as  of  the  United  States,  give  the  company  a 
clear  right  to  hold  the  property  till  they  were  set  aside  by  a  legal 
•decision  duly  and  fairlv  rendered. 

But  while  the  so-called  ''receivership"  was  decreed  in  entire  dis- 
regard of  the  company's  rights  and  in  a  manner  neglectful  of  the 
plainest  principles  of  justice^  it  is  also  necessary  to  pomt  out  that  in 
its  execution  and  management  it  has  borne  none  of  the  characteristics 
of  a  legal  proceeding. 

The  proceedings  of  the  ''receiver"  have  been  conducted  clan- 
destinely, and  every  device  has  been  employed  to  conceal  his  trans- 
actions.^ Charters  of  vessels  to  take  away  the  companv's  property 
have  been  made  secretly,  and  even  their  existence  has  been  denied. 
When  the  steamer  Kennett,  whose  chartering  for  Guanoco  had  been 
repeatedly  denied,  lately  arrived  in  New  York  from  that  place  with 
asphalt  taken  by  the  '*  receiver,"  not  from  Bermudez  Lake,  but  from 
deposits'  previously  mined  and  stored  by  the  company,  all  informa- 
tion was  refused  as  to  the  destination  of  her  cargo,  which  was  con- 
signed to  the  captain,  who  in  turn  declared  that  he  knew  nothing 
about  it. 

These  transactions  appear  to  bear  none  of  the  marks  of  a  bona  fide 
receivership;  but,  on  tiie  contrary,  they  characterize  the  recent  pro- 
ceeding as  m  fact  an  act  of  arbitrary  and  unlawful  spoliation,  though 
clad  in  legal  forms. 

The  Government  of  the  United  States  has  sought  to  avoid  even 
the  appearance  of  interfering  with  or  making  any  demands  upon  the 
Venezuelan  courts,  and  it  has  not  so  interfered  nor  made  any  such 
demands.  This  Government  has,  however,  requested  tHat  of 
Venezuela  to  undo  its  own  wrong,  by  directing  its  attorney-general  to 
go  into  court  and  ask  for  the  discharge  of  the  ''receiver,"  so  that  the 
property  of  the  New  York  and  Bermudez  Company  may  be  restored 
•  to  its  possession,  there  to  remain  till  a  lawful  and  just  decision  shall 
have  shown  that  the  company  is  not  entitled  to  such  possession. 
This  it  is  in  the  power  of  the  \^enezuelan  Government  to  do,  and  the 
Government  of  the  United  States  must,  under  the  circumstances, 
renew  and  earnestly  press  its  request.  Such  compliance  would  be 
but  an  act  of  respect  on  the  part  or  the  Venezuelan  Government  to  its 
own  tribunals,  whose  process  has  been  perverted  to  the  perpetration 
of  a  ^rave  injustice,  tne  continuance  of  which  this  Government  can 
not  view  without  deep  concern.  It  is  evident  that  the  avowed  obiect 
of  the  proceedings  was  for  all  substantial  purposes  accomplished 
before  they  were  fairly  begun,  and  that,  unless  this  condition  of 
things  shafl  be  remedied,  their  further  prosecution  will  be  practically 
superfluous,  their  apparent  obiect  having  already  been  accomplished. 
The  Government  of  the  United  States  is  desirous  to  show  toward  that 
of  Venezuela  every  possible  consideration.  It  therefore  indulges  the 
hope  that  the  latter  ^ill,  as  an  act  due  to  substantial  justice,  remove 
the  present  cause  for  complaint.  But  it  is  proper  to  add  that  the 
Government  of  the  United  States  in  any  event  can  not  stand  by  and 
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Eermit  the  property  of  American  citizens  to  be  seized  and  appropriated 
V  any  foreign  government  through  a  ^oss  and  palpable  perversion 
oi  the  forms  in  which  justice  is  administered  in  orcler  to  defeat  the 
ends  of  justice. 

You  are  directed  to  read  this  instruction  to  the  minister  of  foreign 
relations  and  to  leave  with  him  a  copy  of  it. 
I  am,  etc., 

Alvey  a.  Adee, 
Acting  Secretary. 

Mr.  Hutchinson  to  Mr.  Hay. 

No.  332.]  American  Legation, 

Caracas,  September  27,  19()4. 

Sir:  I  have  the  honor  to  inclose  a  copv  of  a  letter  from  Captain 
Wright,  managing  director  of  the  New  Vork  and  Bermudez  Com- 
pany, in  Carac*as,  and  my  acknowledgment  of  the  same,  together  with 
a  copy  and  translation  of  papers  in  an  action  brought  m  the  civil 
court  of  first  instance,  by  Seftor  Francisco  Arroyo  Pare  jo,  attorney- 
general  of  the  United  States  of  Venezuela,  and  charging  the  above- 
mentioned  company  with  assisting  the  late  Matos  revolution,  through 
the  medium  of  its  directors  in  New  York,  with  large  sums  of  money, 
amounting  to  at  least  $130,000,  part  of  which  sum,  it  is  charged,  was 
used  for  the  purpose  of  buying  for  the  leader  of  the  revolution  the 
steamer  used  as  a  gunboat  called  Ban-Righ. 

The  attorney-general  states  that  until  a  short  time  ago  the  chief  of 
the  Executive  did  not  possess  the  accumulaticm  of  evidence  which  he 
now  has,  intimating  that  the  action  would,  if  possible,  have  been 
brought  much  earlier. 

According  to  the  charge,  the  company  kept  no  itemized  statement 
of  the  money  given  toward  aiding  the  revolution,  but  put  the  amounts 
down  to  a  certain  account,  which  was  called  ''Government  relations,*' 
and  represented  ''all  expenses  incurred  for  Venezuela." 

The  attorney-general  states  that  he  is  instructed  by  the  Executive 
to  demand  '* serious  damages"  from  the  company,  which  ought  to 
have  maintained  a  strict  neutrality,  for  assisting  the  late  revolution, 
and  that,  for  the  purposes  of  jurisdiction  only,  he  mentions  a  nominal 
sum  of  damages,  amounting  to  $4,000;  but  experts  shall  be  called 
into  the  trial  to  determine  the  real  ami  actual  damages. 

Captain  Wright,  the  managing  director  of  the  company,  was 
calleu  to  appear  to  answer  the  foregoing  charge  ten  working  days 
after  he  was  served  with  the  [)apers,  which  was  on  September  22  at 
3  p.  m. 

I  have  also  the  honor  to  inclose  copies  of  five  aflidavits,  copies  of 
which  were  left  with  Captain  Wright.  These  aflidavits  accompanied 
the  papers  charging,  under  a  separate  action  from  that  already  insti- 
tuted (i.  e.,  breach  of  contract,  loss  of  concession),  the  New  York  and 
Bermudez  Company  with  complicity,  as  before  said,  in  the  late 
Matos  revolution. 

The  evidence  evinced  by  the  affidavits  is  considered  of  an  exceed- 
ingly hearsay  character  by  Captain  Wright  and  other  parties  here, 
and  certainly,  without  further  evidence,  the  Venezuelan  Govern- 
ment's new  charge  against  the  company  would  be  lacking  the  legal 
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conception  of  good  evidence.     It  is  hoped  that  the  evidence  is,  and 
can  never  be  anything  more  than,  valueless  hearsay  evidence. 

Even  should  the  company  be  beaten  in  the  action  in  question^ 
in  the  court  of  first  instance,  there  remain  two  appeals  to  higher 
courts,  and  this  will  give  the  Department  ample  time  to  consider  all 
the  evidence  and  character  of  the  evidence  used  in  the  suit. 

As  news  comes  to  hand  concemingthe  subject  of  this  dispatch,  it 
will  be  promptly  transmitted  to  the  Department. 
Ihave,  etc., 

Norman  Hutchinson. 


[Incloflure  to  No.  332.] 

Mr,  Wright  to  Mr,  Hutchinson. 

New  York  and  Bermudez  Cohpant, 
Caracas,  Venezuela,  September  SO,  1904, 

Dear  Sir:  I  be^  to  hand  you  herewith  the  following  documents:  In  regard  to  the 
'* civil  suit  for  aasisting  the  revolution"  recently  instituted  afi;ainst  this  company  by 
the  Venezuelan  Government,  two  copies  of  document  8-1,  the  demand  against  the 
company  (libel);  two  copies  of  English  translation  of  the  same;  document  8-2 'one 
copy  of  the  documents  referred  to  in  the  libel,  consisting  of  affidavits  made  by  O.  E. 
Thiu'ber,  William  Young  Kinleyside,  Amzi  Lorenzo  Barber  (two),  and  Charles  Y. 
Baldwin.  I  handed  you  one  copy  of  this  document  a  few  days  ago,  which  you  will 
please  retain.  In  this  document  8-2,  on  the  first  page  of  the  first  affidavit  of  Amzi 
Lorenzo  Barber,  there  is  mentioned  Exhibit  A.  This  Exhibit  A  is  merely  a  copy  of  the 
affidavits  of  O.  E.  Thurber,  which  is  attached  hereto,  and  I  did  not  think  it  necessary 
to  duplicate  it.  You  will  notice  that  on  the  copy  of  8-2,  which  I  inclose,  is  a  note  to 
that  effect  made  on  the  bottom:  it  is  also  noted  in  the  body  of  the  affidavit.  Will  you 
please  mark  your  copy  in  the  same  way?  I  am  sending  two  copies  of  all  these >  so  that 
you  may  retain  one  copy  and  forward  one  to  the  Department  of  State. 
Yours,  etc., 

Robert  K.  Wright. 


[Inclosure  to  No.  832.] 
Mr,  Hutchinson  to  Mr,  Wright, 

September  30,  1904. 

Dear  Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  to-day,  inclosing 
copies  and  translations  of  the  *'  libel  brought  against  your  company  by  the  Venezuelan 
(Government,  charging  the  company,  through  its  directors  in  New  York,  with  assistinff 
^e  late  Matos  revolution;  also  inclosing  copies  of  five  affidavits  which  accompanied 
the'Mibel.'' 

The  proper  copies  and  translations  will  be  forwsuxled  to  the  Department  of  State  at 
Washington,  witn  such  other  particulars  as  I  possess,  and  the  extra  copies  you  inclosed 
will  be  retained  for  the  legation  files. 
I  am,  et<;., 

Norman  Hutchinson. 


[Inclosure  to  No.  332.] 

To  the  judge  of  the  first  instarwe  in  ciinl  causes  of  the  western  section  in  the  federal  district: 

I,  Francisco  Arroyo  Parejo,  general  attorney  of  the  nation,  acting  in  such  capacity, 
come  before  you  and  with  all  due  respect  state:  Since  the  middle  of  the  year  1901, 
period  in  which  the  rebellious  purposes  of  many  an  individual  against  the  Icsally 
established  Government  became  clear,  and  which  put  into  practice  a  few  months  &ter, 
gave  rise  to  the  movement  known  by  the  name  of  "Liberating  revolution,**  the  national 
authorities  suspected  that  the  corporation  under  the  name  of  the  New  York  and  Ber- 
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mudcz  Company  had  an  uuderstauding  with  the  principalt)  and  well-known  agepta 
of  the  revolution  to  that  treacherous  end.  The  action  of  the  Government  to  restrain 
and  punish  the  condemnable  proceedings  of  the  above-mentioned  a)mpany  was  at 
that  time  hindered  by  the  consideration  that  said  company  liad  before  the  highest 
tribunal  of  Venezuela  a  suit,  in  the  course  of  which  it  was  maliciously  assured  that 
official  influence  had  been  used  in  favor  of  the  other  party  in  the  suit.  Some  repress- 
ing or  strong  measure  might  have  given  credit  to  such  an  unfounded  assertion,  and  it 
was  not  wished  that  the  impartiality  of  the  judges  who  had  to  decide  on  Uiat  litigation 
coidd  l)e  suspected.  Moreover,  the  chief  of  the  Executive  did  not  possess  at  the  time 
the  accumulation  of  evidence  which  he  now  has,  which  proves  the  active  and  effica- 
cious part  wliich  the  above-mentioned  company  had  in  tnat  unaccountable  rel>ellion, 
which  ccjst  the  country-  so  many  lives  and  sacrifices.  The  chief  of  the  revolution  and 
the  company  having  come  to  an  agreement  when  the  former  went  to  New  York  in  the 
month  of  June,  1901 ,  the  latter  began  to  supply  the  necessary  funds  to  start  the  cam- 
paigning, and  to  this  end  General  Matos  went  to  Europe  and  Mr.  Francis  V.  Greene, 
the  then  president  of  the  National  Asphalt  Company,  managing  director  of  the  New 
Trinidad  Lake  Asphalt  (-'ompany,  and  one  of  the  directors  of  the  New  York  and  Ber- 
mudez  Company,  wlio  had  under  his  care  all  the  business  of  said  company  in  Vene- 
zuela, went  to  meet  him  in  the  month  of  July  to  conclude  the  purchase  oi  a  steamer 
and  all  tlie  necea»ry  war  elements. 

They  lirst  met  in  Paris,  then  Greene  went  to  London,  and  then  to  Glasgow,  where 
he  arrived  in  the  bep:inning  of  the  month  of  August,  to  inspect  several  steamers  that 
were  for  sale.  On  his  return  to  Paris  he  drew  tlirough  the  Credit  Lyonnaise  against 
the  iSeal>oanl  National  Bank  of  New  York,  of  which  Greene  was  one  of  the  directors 
and  where  the  trust,  of  which  the  New  York  and  Bermudez  Company  formed  one 
part,  had  an  account.  Said  check,  which  amounte<l  to  the  sum  of  |lOO,000,  was 
ordered  to  be  paid  by  Mr.  Sewall,  secretary  of  the  trust,  who  ordered  the  cashier  to 
charge  with  that  amount  a  certain  account  called  •Government  relations,"  which 
contained,  l^•ithout  being  itemized,  all  expenses  incurred  for  Venezuela.  A  few 
days  later  another  check  amounting  to  $30,000  was  drawn,  and  cashed  and  noted  in 
the  same  way.  A  few  months  after  this,  and  as  a  result  of  Greene's  trip  to  Europe, 
there  appeared  off  the  Venezuelan  coast,  fitted  out  as  a  warship,  loaded  with  abundant 
elements  of  war,  and  carrying  on  lM)anl  the  chief  of  the  revolution,  the  steamer  Ban- 
High  of  said  remembrance,  the  piratical  history  of  which  is  well  known.  The  won- 
derful campaign  in  which  the  present  chief  of  the  amntry  destroyed  and  routed  all  the 
armies  opposed  to  him  by  the  revolution  did  not  convince  the  company  which  I 
refer  to  of  the  downfall  of  its  aspirations,  nor  did  it  desist  from  its  purposes,  since, 
after  the  famous  battle  of  La  Vicftoria,  it  insisted  on  helping  Matos,  prolonging  by 
this  means  an  iniquitous  war,  already  unaccountable  which  aggravated  tne  evib  oi  the 
countn',  putting  it  exiiausted  and  defenseless,  as  it  was,  under  the  pressure  of  foreign- 
ers. The  evidence  of  all  the  foregoing  facts  1  sliail  produce  in  full  in  due  time.  Be- 
sides the  Venezuelan  bi(KKl  wasfed,  of  inestimable  value,  the  credit  and  good  name 
of  the  country,  a  good  deal  injured  in  consequence  of  the  war  and  the  enormous  amounts 
which  had  to  be  spent  by  the  Government  to  put  it  down,  the  "Liberating"  revolu- 
tion caused  the  national  treasury  great  damages,  as  it  is  easy  to  imagine  ana  as  I  shall 
prove  in  the  course  of  the  litigation,  damages  for  which  the  New  York  and  Bermudez 
Company  is  responsible  by  having,  through  its  directors  in  the  United  States  and  its 
agents  in  Venezuela,  supplied  funds  and  material  as  well  as  moral  support  from  the 
beginning  to  the  end  of  the  struggle. 

From  the  fort^going  it  is  concluded:  That  the  above-mentioned  compwiny  has  caused 
the  nation  such  dama^<*s  as  narrat<»d,  under  all  legislations  of  (?iviliz<Kl  countries  and 
as  pn>vide<i  by  our  own  law  an  per  article  1122  of  the  civil  code  in  force.  WTierefore 
I  am  instruct e<l  by  the  Executive  to  demand,  as  I  hereby  demand  in  all  l<»gal  form  of 
the  New  York  and  Bermudez  Company,  a  cori>orati<m  domicil(»d  in  Philadelphia, 
United  States  of  America,  and  als<j  in  this  city  in  the  person  of  its  representative,  Mr. 
Robert  Kemp  Wright,  of  age  and  a  resident  here,  that  it  agrees  on  the  said  company 
beim:  lM>und  to  satisfy,  and  that  it  satisfies  to  the  Unit<*<i  States  of  Venezuela  the  seri- 
ous danuiges  caused  by  the  iiRsi.Mtance  given  to  the  late  revolution  called  "  Liberta- 
<ior»i."  which  assistance,  wrongful  in  <*very  way,  and  the  mon*  so  when  it  is  considere<i 
that  the  company,  being  a  foreign  cori)orati<m.  should  have  observ<»<l  strict  neutrality 
in  conne<tion  with  the  internal  politics  of  the  country.  Kor  the  purj)oses  of  juris<lic- 
ti<m  only  I  value  th<'  pnsent  action  ov<t  4,000  l)olivars:  but  I  petiti«)n  that  the 
total  amount  of  damages,  motive  of  this  acticm,  vsliould  be  deciib'd  upon  by  experts 
in  accorclance  with  the  «»vidence  which  1  shall  supply  in  due  legal  counw  of  time.  In 
consequence  thereof,  I  petititm  that  this  action,  with  the  inclostnl  d(M'uments,  be 
u<lmitte(l.   su)>stantiatinir  acconling  to  law.   and   ultimately  dfH'lare   it   admissible 
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with  C06ts  and  all  other  iudgments.  I  also  petition  that  the  translationfl  into  the  legil 
language  from  the  English  of  the  documents  which  I  inclose  herewith  be  ordercd. 
It  is  justice,  etc. 

(Signed)  F.  Arroyo  Parxjo. 

Caracas,  22d  of  September,  1904. 

The  undersigned  secretary  certifies  to  the  present  copy. 

Signed  on  1  bolivar  stamp. 

ViCBNTE   E.  VbLUTINI. 

Hall  of  first  instance,  civil,  of  the  western  section  of  the  federal  district.  Caracas, 
September  22,  1904.    94th  and  46th. 

Mr.  Robert  Kemp  Wright,  in  his  capacity  as  a  representative  of  the  New  York  and 
Bermudez  Company,  shall  appear  before  this  tribunal  the  tenth  working  day  after 
cited  at  10  o'clock  a.  m.  to  answer  the  foregoing.    He  shall  give  a  receipt  of  this  copy. 

Thomas  Garbiras,  Judge. 
Cited  the  22d  September  at  3  o'clock  p.  m. 

Robert  Kemp  Wrioht. 


[Incloflure  to  No.  332.] 

State  op  New  York,  County  of  New  York,  ss: 

O.  E.  Thurber,  being  duly  sworn,  deposes  and  says: 

He  is  of  lawful  age  and  resides  in  the  city  of  New  York,  State  of  New  York,  United 
States  of  America,  and  for  the  past  seventeen  years  has  been  engaged  in  the  asphalt 
business. 

In  the  year  1901  he  was  the  treasurer  of  the  Barber  Asphalt  Paving  Company,  and 
prior  to  that  time  he  had  been  treasurer  of  the  New  Trinidad  Asphalt  Company  ( Lim- 
ited), and  in  these  capacities  he  had  cognizance  of  the  business  done  and  transactions 
made  by  the  New  York  and  Bermudez  Cbmpany.  In  and  during  the  year  1901  the 
National  Asphalt  Company,  of  which  Francis  V.  Greene  was  the  president,  owned  all 
or  substantially  all  of  the  capital  stock  of  the  Asphalt  Company  of  America,  which 
latter  company  owned  all  of  tlie  capital  stock  of  the  Barber  Asphalt  Paving  Conapanv 
and  of  the  New  Trinidad  Lake  Asphalt  Companv  (Limited).  The  said  New  Trini- 
dad Lake  Asphalt  Company  (Limited)  owned  all  or  substantially  all  of  the  capital 
stock  of  the  New  York  and  Bermudez  Company.  All  of  the  business  of  the  said 
New  York  and  Bermudez  Company  was  managed,  controlled,  and  directed  by  the 
officere  of  the  said  Natitmal  Asphalt  Company. 

Among  the  officers  and  directors  of  the  said  National  Asplialt  Company  were  Francis 
V.  Greene,  president;  John  M.  Mack,  vice-president;  Arthur  W.  Sewall.  secretary  and 
treasmtM-;  and  Avery  D.  Andrews,  director.  The  principal  offices  of  the  National 
Asphalt  Company,  of  the  New  York  and  Bermudez  Company,  and  of  all  the  other  com- 
panies heretofore  mentioned  were  in  the  year  1901  located  at  No.  1 1  Bn>adway,  in  the 
city  of  New  York,  and  all  of  said  companies  were  to  all  intents  and  purposes  one  and 
the  same  corj)oration  in  respect  to  theii  management.  Deponent's  office  was  at  the  same 
place,  and  lie  was  familiar  with  much  of  the  business  of  the  several  companies  con- 
trolled by  the  said  National  Asphalt  Company  and  had  ample  opi)ortunity  to  gain  full 
knowledge  thereof. 

In  the  si)ring  of  the  year  1901  deponent  sjiw  various  persons  at  No.  1 1  Broadway,  and 
amon«:  others  some  who  were  reported  to  dejxment  as  coming  from  Venezuela.  The^e 
Venezuelans  were  in  consultatKm  with  Francis  V.  Greene  on  several  occasions,  and 
deiK)nent  has  been  informed  and  verily  believes  that  one  (Jen.  Manuel  A.  Matos  was 
seen  to  visit  siiid  olhces  at  No.  1 1  Broadway  during  the  s:ud  spring;  or  early  summer  of 
the  year  HH)!.  In  the  aforesaid  summer  of  HK)1  the  siiid  Greene  departed  fnr  Europe, 
and  thereafter  letters  and  telegrams  were  received  from  him  dated  at  l>ondon  and  Paris*, 
and  (lejv)nent  verily  believes  said  Greene  to  have  been  in  said  cities  of  Ix)n<ion  and 
Paris  and  elsewhere  in  Euroj)e  until  the  latter  part  of  the  month  of  October  or  the  early 
part  of  tlie  month  of  November  of  the  .said  year  1901 .  During  siiid  summer  of  1901  the 
aforesaid  Avery  D.  Andrews  (questioned  deponent  as  to  the  means  of  transmitting  an 
unknown  .^um  of  money  to  Furope.  and  particidarly  requested  deiH)nent  to  as<»ertain 
the  name  of  the  corres|)ondent  or  a^ent  of  the  Credit  Lvimnaise  of  Paris  at  New  York. 
which  dci)onent  did. 

In  or  about  th(»  month  of  September,  1901,  depon<'nt  was  upon  one  occasion  callc»d 
on  the  telephone?  by  Stuart  (i.  Nelson,  vice-president  of  the  Seaboard  National  Bank, 
in  the  city  of  New  York,  of  which  bank  the  afon^said  Francis  V.  (ireene  was  at  that 
time  a  director.  Said  Nelscm  stated  to  deponent  that  the  said  Seaboard  National 
Bank  liad  rec(?ived  from  the  Creiiit  Lyonnaise  and  held  for  payment  a  certain  draft 
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to  the  amount  of  one*  hundreil  thouHand  dollars  ($100.(iOO;  drawn  upon  tho  Now  Trini- 
dad Uike  AHphalt  Company  ( Limited),  and  rcquesU'd  that  said  draft  bt*  paid  without 
dolay.  noiM)n«Mit  rrforrcd  said  Noleon  to  Ira  Atkinson,  who  was  at  that  time  the 
trt'asurer  of  the  said  New  Trinidad  Lake  Asphalt  Company  (Limit(d).  and  eaid  Atkin- 
son subsequently  stat<*d  to  deponent  that  1h»  liad  n^eeived  no  advice  regarding  the 
said  draft  and  knew  of  no  liability  of  said  company  reciuiring  payment  of  such  sum 
by  it.  nor  of  any  other  reason  why  said  company  should  pav  the  amount  of  $100,000 
before  mentioned.  He  referred  the  matter  to  the  aforesaid  Arthur  W.  Sewall,  and 
accompanied  said  Sewall  to  the  aforesaid  national  bank,  where  said  Sewall  and  Nelson 
repaired  to  a  private  rmmi,  and  after  a  conference  said  Sewall  returned  to  said  Atkin- 
son  and  directe<i  him  to  give  a  check  for  $100,000  to  the  order  of  Nicoll,  Anable  Si 
Lindsay,  who  were  at  that  time  the  attorneys  for  the  New  York  and  Bermudez  Com- 
pany, and  said  Sewall  informed  said  Atkinson  that  said  attorneys  would  thereupon 
pav  the  draft  befon?  mentioned,  all  of  which  was  done.  Said  Atkinson  subseijuently 
informiHl  deponent  that  he  was  further  directed  to  charge  the  sum  of  $100,000  thu» 
paid  out  to  the  account  of  the  New  York  and  Bermudez  Company  and  to  instruct 
Fre<leri(k  J.  Baxton,  at  that  time  treasurer  of  the  New  York  and  Bermudez  Com- 
pany, to  <'hargi'  said  sum  on  the  b(X)ks  of  the  said  New  York  and  Bermudez  Company 
to  ail  account  styled  "(fovemment  relations.**  Said  Atkinstm  subsequently  stated  U> 
deponent  tiiat  another  draft  for  ^$0,000  was  paid  and  charged  in  the  same  manner, 
and  that  he  received  no  ^)aper8  or  vouchers  therefor  l)eyond  n^ceipts  signtnl  by  NicolL 
Anable  ik  Lindsay,  or  initialed  N.,  A.  <fe  L.  by  the  aforesaid  Aver\'  D.  Andrews,  ana 
that  said  drafts  and  other  papers  relating  to  said  payments  were  all  retained  by  and 
in  the  custody  of  said  Nicoll,  Anable  ik  Lindsay. 

Deponent  was  further  informed  by  Thomas  H.  Thomas,  the  president,  and  by 
Frederick  J.  Buxton,  the  treasurt»r.  of  the  New  York  and  Bermuuez  Company,  ana 
by  .John  K.  Breeden  and  Charles  Y.  Baldwin.  b(K)kkeeperB  for  the  New  Trmidad 
Lake  Asphalt  Comjmnv  (Limited)  and  for  the  New  York  and  Bermudez  Company, 
that  the  payment  of  the  drafts  before  mentioned  f<.r  $100,000  and  for  $30,000  were 
charged  to  the  account  called  "Government  relati<»ns."  all  as  stated  to  deponent  by 
said  .Xtkinson.  Said  Atkinson.  Thomas.  Buxton.  Bn»e<len.and  Baldwin  further  in- 
formed deponent  that  thereafter  other  payments  of  varying  amounts  were  made  by  or 
on  account  of  the  New  York  and  Bermuciez  Company  thniugh  said  Nicoll,  Anable  & 
Lindsay  for  purposes  not  dis<'lose<l  to  said  inf(»nnants  and  that  said  payments  were 
likewise  charged  to  the  account  called  "(lovemment  relations."  Said  Atkinson, 
Thomas,  BuxUin,  Breeden.  and  Baldwin  further  informed  deponent  that  iwm  infor- 
mation received  they  weit*  convinced  that  such  payments  were  made  ftjr  the  purpose 
of  assisting  the  revohititm  then  in  progrt»ss  agamst  the  ctmstituted  Government  of 
Venezuela,  the  leader  of  said  revolution  being  the  aforesaid  (ien.  Manuel  A.  Matos; 
and  sai<l  Baldwin  further  informed  depment  that  unm  one  occasion  a  messenger 
from  the  ot!i<'e  of  said  Nicoll.  Anable  &  Lindsay  bnmght  to  the  office  of  the  National 
Asphalt  Companv  befon*  mentioned,  at  No.  11  Broa<lway,  a  slip  of  ])aper  upon  which 
was  written  the  following:  "Revolutionists,  five  thousand  dcllars;'*  and  then'upcn  a 
<'herk  <if  the  sai<i  New  York  and  Bennudez  Company  for  the  sum  of  $5,000  was  drawn 
to  the  order  of  and  wnt  to  said  Nicoll,  Anable  ^  Lindsay,  and  said  sum  of  $5,000  was 
(•harge<i  on  the  lH)oks  of  said  New  York  and  Bermu<iez  Company  to  the  aforesaid 
account  calleii  ''(Tovernment  relations." 

On  the  14tli  and  ir)th  days  of  the  month  of  Man^h,  1901,  deixment  had  converaationi 
with  one  (iilbert  M.  Fumian,  of  the  city  of  Plaintiehl.  State  of  New  Jersey,  United 
States  of  America,  at  No.  17  Batter\'  place,  in  the  city  of  New  York,  and  said  Furn.an 
informed  <leiH)nent  that  in  or  about  the  month  of  May,  BH)1.  he  was  onlewKi  by  said 
(ireeiie.  Andrews.  Mack,  and  Sewall  to  proceed  to  the  city  of  Caracas,  CnitiHl  States 
of  Venezuela,  for  the  nurj)ose  of  investigating  the  .status  of  the  aforesaid  revolution, 
to  as<-ertain  the  ])robar)ilitv  of  the  success  thereof,  and  t-o  make  a  fidl  n»p<»rt  thereof 
to  siiid  oflict*rs  of  the  saifl  National  Asplialt  Coniiwny;  an<l  jwrticularly  to  refKirt 
uiM>n  the  a<ivisability  of  the  said  New  Y<»rk  and  Bennu<lez  Com|)any  making  an 
alliance  with  sai<i  Matos  bv  contributing  a  largi»  sum  of  money  to  him  to  be  us<»d  in' 
a^sting  and  pnimoting  the  sai<l  revolutitm.  Sai<l  Furnian  further  informe<l  said 
dei)on<Mit  that  he  carried  out  the  instructions  of  mid  offirers  of  said  National  Asphalt 
Cninpany.  negotiating  and  actively  treating  with  agc*nts  and  associates  of  the  said 
Matos.  and  said  agents  and  associates  were  frequent  visitors  at  Benin's  n»sitien<'e  at 
Cara<-as.  Said  Funiian  further  statx»d  to  deponent  that  he  became  miK'h  alanned  at 
the  n|K*n  manner  in  which  said  Bean  was  negotiating  with  the  agents  of  Kiid  Matos, 
and  advis«»d  said  Bean  to  be  mon»  discreet  in  liis  iiegotiati<ms.  Siiid  Funnan  further 
stated  to  deixment  that  he  made  a  thorough  invest igaticm  of  political  affairs  in  Caracas, 
anfl  jMirticularly  concerning  the  probability  of  the  n»voluti(m  afon»said  n>sulting 
suc<t»ssfully  to  the  Mat/>s  iwrty.  and  that  he.  the  sai<l  Furnian.  having  formed  the 
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opinion  that  the  Matue  revolution  would  triumph,  returned  to  New  York  and  reported 
to  said  Greene,  Mack,  Andrews,  and  Sewall  to  that  effect,  and  lecommendea  that 
the  New  York  and  Bermudez  Company  should  contribute  a  laige  sum  of  money  to 
Matoe  for  the  purpose  of  carrying  on  the  revolution:  and  said  Funnan  also  stated 
to  deponent  that  said  Greene,  Mack,  Andrews,  and  Sewall  thereupon  decided  to  act 
in  accordance  with  the  said  Furman's  recommendations,  and  the  said  Greene  was 
designated  to  proceed  to  Paris  and  to  meet  said  Matos,  and  to  carry  out  the  arrange- 
ments made  with  him. 

Deponent  further  says  that  his  attorney,  William  Young  Kinleyside,  of  Edinbui^^ 
Scotland,  in  the  month  of  February,  1904,  made  investigations  in  Glasgow,  Aberdeen. 
and  London  regarding  the  sale  o{  a  certain  steam  vessel  called  Btmrigh,  and  aaia 
attorney  reported  to  aeponent  that  he  had  ascertained  that  said  vessel  was  sold  by 
the  Aberdeen  Steam  Navigation  Company  in  or  about  the  month  of  September,  1901, 
to  Rudolph  De  Paula  and  M.  A.  Matos  for  the  sum  of  nineteen  thousand  pounds 
eterling,  and  that  in  the  course  of  the  negotiations  for  the  sale  and  purchase  of  the 
vessel,  the  said  sellers  thereof,  the  Aberdeen  Steam  Navigation  Company,  met  Greene. 

Deponent  further  states  that  the  afon^d  Charles  Y.  Baldwin,  on  the  19th  day  of 
Marcn,  1904,  at  No.  17  Battery  place,  in  the  city  of  New  York,  did  say  to  deponent 
that  he  saw  the  aforesaid  Gen.  Manuel  A.  Matos  at  No.  11  Broadway,  in  the  city  of 
New  York,  during  the  summer  of  1901:  that  he,  the  said  Baldwin,  at  the  time  was  in 
the  company  of  one  Michael  N.  Schweizer,  who  had  lately  returned  from  Carras, 
where  he,  the  said  Schweizer,  had  been  employed  as  secretary  for  Henry  WUlard 
Bean,  the  aforesaid.  The  said  Schweizer  stated  to  the  said  Baldwin  that  he  was  well 
acquainted  with  the  said  Matos,  and  that  he  was  further  familiar  with  the  negotiations 
witn  him.  Deponent  further  states  that  he  was  further  informed  by  said  Baldwin 
that  one  Francis  M.  Cartland,  now  in  the  city  of  New  York,  was  during  the  latter  part 
of  the  year  1901  in  Caracas,  as  secretary  and  clerk  for  one  J.  Lewis  Kake,  who  suc- 
<3eeded  the  aforesaid  Henry  W.  Bean  as  the  rt»presentative  of  the  New  York  and 
Bermudez  Company  in  Caracas,  and  that  said  Cartland  wap  well  informed  concemine 
the  ccmnection  of  the  New  York  and  Bermudez  Company  with  the  revolution  of  said 
Matos. 

Dei>onent  further  Siivs  that  ^k\  Baldwin  further  infonned  him  that  om*  F.  A. 
Holmes,  now  employed  V)y  the  Gen(;ml  Asphalt  Company,  the  8uc('es«)r  of  said  Na- 
tional AsT)halt  Company,  wan  also  in  Caracas  following  the  departure  of  eaid  Cartland, 
and  said  llolm<'8  was  the  secretary  for  one  William  J.  Ewart.  who  succei^dcn:!  the  at\>re- 
aaid  J.  Lewis  Rake  a.s  the  representative  of  the  New  York  and  Bermudez  Company 
in  Caracas.  Said  Baldwin  further  infonned  (le].>onent  that  he  had  several  c«)nveiKa- 
tions  with  said  Holmes,  and  that  sjiid  Holmes  was  well  infornuKi  eonceniinp  the  con- 
nection of  the  N(»w  York  and  Bermudez  Company  with  the  aforesaid  revolution;  and 
that  said  Uolmw.  as  secretary  for  said  Ewart  m  Caracas,  wrote  many  and  voluminous 
letters  addressfnl  to  the  ofhcers  of  the  National  Asphalt  (  ompany,  reporting  to  said 
officers  all  information  gained  by  said  Ewart  concerning  the  progn^ss  an<l  pmbal>ilitie« 
of  Pucc<'S8  or  failure  of  th(»  afon^said  revolution  against  the  Government  of  Venezuela, 
and  advising  said  olficers  fully  as  to  all  that  pvrtiiined  thereto. 

D<'p(»nent  further  says  that  he  is  acqnainte<l  with  one  Charles  C.  Link,  of  the  city 
of  New  York,  and  that  in  the  years  1901  and  1JM.)2  stiid  Link  was  a  clerk  for  tlie  said 
National  -\sphalt  <'om])any,  and  for  the  other  <ompanies  by  it  contnjUeil,  and  among 
other  duti<»H  said  I^ink  had  charge  of  receiving  and  sending  all  telegraphic  mes:K^re« 
in  tlH'  secret  cipher  ctale  used  i)y  .siiid  companies.  Said  Link  has  informiMl  this 
de|>onent  that  many  messages  wen?  n*ceiv(Hi  from  the  aforesiiid  Francis  V.  Gret^ne, 
dated  at  Ixmdon  and  Paris,  during  the  late  summer  and  early  autumn  of  1901,  and  also 
from  the  repres<'ntatives  of  said  company  at  Caracas,  and  that  many  of  said  mi^ssagf'c* 
were  extnicti*<l  from  the  files  of  Siiid  companies  by  the  aforesaid  Avery  1).  Andrews, 
and  retained  in  his  possession.  Said  Link  furtluT  informed  the  deponent  that  among 
said  messages  he  di.^inctly  remembers  one  from  (  amcas  asking  for  arms,  anununition, 
and  money  for  the  purpose  of  overthrowing  the  then  constitut«Ki  (iovernment  of 
•Venezuela. 

From  all  the  information  received  by  this  deponent  he  verily  believes  that  the  afon»- 
said  oflicers  of  the  National  Aspluilt  Company  and  of  the  other  compani<»«  by  it  con- 
tn)lled  did  c()ns|)ire  to  foment,  aid.  and  assist  the  revolution  agaiiu^t  the  constituted 
Government  of  Venezuela  in  the  years  1901  and  1JK)2.  and  that  tliev  did  aid  an<i  assist 
said  revoluticm  by  the  ctmtribution  of  large  sums  of  mtmey  for  the  purchase  of  the 
steam  vessel  called  the  Banrifjh,  for  the  purchase  of  arms,  ammunition,  and  CHiuipment 
for  said  vessel,  and  for  the  purchase  of  othersupplies  for  theeciuipment  and  sustenance 
of  the  revolut.ionarv  forces  commanded  bv  the  aforesaid  (ien.  Manuel  A.  Matos. 

Deponent  furth<*r  .«<ays  that  on  account  of  the  s«»<Te<'y  with  which  sai<i  assistance  w;ia 
contributed  to  said  Matos,  and  on  account  of  the  etTorts  made  bv  .^id  officers  of  the 


WB0NQ6  DONE  AMEBICAN   CITIZENS  BY   VENEZUELA.  467 

National  Asphalt  Company  to  suppress  and  hide  all  documentary  and  other  evidence 
showing  the  conn(»ction  of  said  company  with  said  revolution,  it  has  been  very  difficult 
to  secure  direct  evidence  of  said  complicity,  but  depcment  is  infonned  and  verily 
believes  tliat  ea<'h  and  every  one  of  the  foregoing  statements  by  him  made  is  true, 
and  that  an  examination  of  the  persons  below  named,  under  due  process  of  law,  will 
fully  corroborate  said  statements,  and  will  disclose  the  assistance  given  by  said  Na- 
tional Asphalt  Company,  and  by  said  New  York  and  Bermudez  Coriipany  to  said 
Matos  revolution: 

Francis  V.  Greene,  John  M.  Mack,  Averv  D.  Andrews,  Arthiu"  W.  Sewall,  George 
W.  Elkins,  Gilbert  M.  Furman,  J.  Lewis  Rake,  William  J.  Ewart,  Thomas  H.  Thomas, 
Ira  Atkinson,  Frederick  J.  Buxton,  John  K.  Breeden,  Charles  Y.  Baldwin,  Georee  C. 
Link,  Michael  N.  Schweizer,  Francis  M.  Cartland,  F.  A.  Holmes,  Henry  Willard  Bean, 
officers  of  the  Aberdeen  Steam  Navigation  Company,  London;  William  Young  Kinley- 
side,  attorney  at  law,  Edinburgh,  Scotland;  officers  of  the  Credit  Lyonnaise;  Stuart  G. 

Nelson,  vice-president  Seaboard  National  Bank* Carnegie,  ship  broker.  No.  11 

Great  street,  Helens,  I^ondon,  England;  J.  M.  J!>oper,  yacht  broker,  184  Piccadilly, 
London,  England. 

And  further  deponent  saith  not. 

Orray  E.  Tuurber. 

Subwrribed  and  sworn  to  before  me  this  17th  day  of  June,  1904. 

David  Fischer, 

Notary  Public. 


[Inclosure  to  No.  332.] 

I.  William  Young  Kinleysido.  of  No.  7  George  street,  Edinbui^h.  Scotland,  a  solic- 
itor and  practicing  before  the  supreme  and  inferior  courts  of  Scotland,  make  oath  and 
say  as  follows: 

(1)  I  have  during  the  last  few  months  l)een  making  investigations  as  to  the  purchase 
of  a  ship  formerly  known  as  and  named  the  Brnriah. 

(2)  From  information  received  1  find  that  it  formerly  belonged  to  the  Aberdeen 
Steamship  Company,  and  that  it  was  a  boat  of  600  tons. 

(3)  The  ship  was  purchased  in  l^mdon  alKMit  the  end  of  the  year  1901  and  was  sent 
to  Newcastle  to  be  htted  ui)  as  a  gunboat. 

(4)  On  arriving  again  in  London  it  was  seized  by  the  English  authorities,  and  after 
a  while  was  allowed  to  leave  ]:>ort.  At  that  time  it  was  known  that  the  lx)at  had  been 
bought  and  fitted  up  as  a  gunboat  to  assist  the  revolutionists  in  Venezuela. 

(5)  The  name  of  the  Inwit  was  changed  several  times  and  transferred  at  sea  in  order 
to  hide  its  identity,  and  as  last  in  the  shin  register  as  named  the  lAbertador. 

{('))  From  inquiries  made  the  history  oi  the  purchase  of  the  boat  is  shortly  as  follows: 
A  Mr.  Willis  called  upon  Mr.  Soper,  yacht  bn)ker.  No.  184  Piccadilly.  Ix)ndon.  with 
a  view  to  purcliamng  a  boat  of  verv  strong  build. 

(7)  At  an  interview  ha<l  with  \lr.  Soper  he  informe<l  me  that  he  explained  to  Mr. 
Willis  that  he  had  only  some  yachts  for  sale  and  that  his  connection  with  Mr.  Willis 
then  terminated. 

(8)  Aften^'ards  it  was  ascertained  that  Messrs.  Raison  &  Co..  of  Lcadenhall  street, 
now  at  No.  21  Great  St.  Helens,  had  for  sale  a  l)oat  which  might  l)e  suitable  for  the 
prop<»fle<l  purchasers. 

(9)  I  had  an  interview  with  Mr.  Raison,  and  he  stated  that  he  had  acted  in  the 
matter  and  showed  me  a  photograph  of  the  Inrnt,  and  stated  that  he  presently  had  the 
boat  for  sale;  he  handed  me  printed  particulars  giving  full  information  regarding  the 
ship. 

( 10)  He  informed  me  that  the  purchaser  was  Mr.  Matos.  who  was  organizing  and 
taking  a  hmding  part  in  the  revolution.  He  stated  that  there  was  a  great  deal  of 
mystery  as  to  who  was  financing  the  purchase,  but  that  a  Mr.  Greene  had  something  to 
do  with  it  and  that  the  money  was  being  provided  from  scMirces  in  America.  He  would 
give  no  further  information,  which  showed  that  he  liad  instructions  to  that  effect  from 
some  source  or  other. 

(11)  I  have  also  calle<l  and  interviewed  Mr.  A.  Carnegie,  ship  bn)ker,  formerly  at 
No.  1  St.  Helens  place,  and  now  at  St.  Mary  Chamber,  St.  Mary  Axe,  l-Kmdon.  I  was 
accompanie<l  by  Mr.  Joel  Henry  Benedictus,  Mansion  House  Chambers,  No.  20 
Bucklersbury,  I^indon.  Mr.  Carnegie  then  stated  that  he  had  acte<i  for  Mr.  Matos  in 
the  purchase  of  the  boat  and  that  the  price  i>aid  was  £20,(K)0. 

( 12)  He  informe<l  me  that  his  instructions  were  received  from  Mr.  Matos  and  that  the 
money  was  |>aid  at  once. 

( 13 )  He  stated  that  he  did  not  know  where  the  m<mey  came  fn)m,  but  no  doubt  Mr. 
Matos  was  assisted  from  an  outside  soiu-ce.  '  1         3 
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(14)  His  opinion  was  now  that  the  boat  had  been  sold  by  Mr.  Mates  to  the  Colombian 
Gk>vemment  and  he  thought  it  was  now  at  Trinidad. 

William  Young  Kinletbidb. 

Sworn  to  at  20  Bucklersbury,  in  the  city  of  London,  this  23d  day  of  June,  1904,  before 
me. 

L.  M.  BiEDEN,  Commisnoner  for  Oaths. 

Resworn  at  75  and  77  Comhill,  l^ondon,  this  23d  day  of  June,  1904,  before  me. 

Alexander  Ridoway,  Notary, 


[Incloflure  to  No.  332.] 

State  of  New  York,  County  of  Neu)  York,  88 : 

Amzi  Loreu7X)  Barber,  being  duly  Hwom,  deposes  and  says:  That  he  resides  in  the 
city  of  Washington,  United  States  of  America,  and  for  upward  of  twenty-five  years 
has  been  engaged  in  the  asphalt  business:  he  was  formerly,  from  about  the  10th  day 
of  September,  1900,  until  the  3d  day  of  January.  1901 ,  president  of  the  National  A^Dhait 
Company,  and  was  familiar  with  all  the  operations  of  the  said  company  and  of  all  the 
companies  controlled  by  it,  including  tne  New  Trinidad  Lake  Asphalt  Company 
(Limited)  and  the  New  York  and  Bermudez  Company.  On  the  said  3d  day  of  Janu- 
ary, 1901,  deponent  resigned  the  office  of  president  of  the  aforesaid  National  Asphalt 
Company,  and  thereafter  sold  all  the  stock  and  other  securities  of  said  company,  and 
all  tne  companies  controlled  by  it,  which  deponent  then  owned,  and  he  has  not  since 
owned  and  does  not  now  own  any  interest  whatever  in  the  National  Asphalt  Company, 
or  by  its  successor,  the  General  Asphalt  Company. 

Deponent  has  read  a  certain  affidavit  made  and  signed  by  Orray  E.  Thurl>er  before 
David  Fischer,  a  notary  public  in  and  for  the  county  of  New  York,  dated  the  17th  day 
of  June,  1904,  copy  of  which  is  hereto  annexed,  marked  "  Kxhibit  A,"  and  id 
acquainted  with  many  of  the  facts  therein  ^^tated,  and  such  facts  are  true;  and  as  to  the 
remainder  of  the  facts  therein  stated,  from  information  received  deponent  believe:? 
them  to  be  tnie. 

Disponent  further  says  that  ho  was  prtsf-nt  at  No.  17  Battorv  place,  in  the  city  of 
New  York,  on  the  loth  <iay  of  .N  arch,  1904.  at  an  interview  between  the  afonsaid 
Omiv  E.  Thurber  and  one  Gilbert  M.  Kurnian.  and  that  said  Furman  did  make  each 
and  every  statement  as  narrated  in  the  affidavit  of  said  Thurber  and  did  make  same 
statements  to  this  deponent. 

Deponent  further  savs  that  on  the  14th  of  -\pril,  1904,  at  a  clubhouse  of  the  New 
York  Yacht  Clul).  in  tlie  city  of  New  York,  he  met  one  George  \V.  Elkins.  who  had 
lon^  Imh'ii  associated  with  this  deponent  in  the  asphalt  industry,  and  said  Elkins,  dur- 
ing the  year  1901 ,  was  one  of  the  directors  of  the  National  Asphalt  Company  and  also  a 
director  of  the  New  York  and  Hemuidc^z  Company.  Deponent  inquired  of  said  Klkina 
if  he  knew  anything  al)out  tlie  assistance  iriven  by  the  said  New  lork  and  Hermudez 
Company  to  the  revolution  against  th<'  Government  of  Venezuela  in  the  year  1901, 
known  as  "the  Mates  revolutir)n."*  and  said  Elkins  re[)lied  that  he  did  know  alH)Ut  it, 
and  that  Aver>'  D.  Andr<'ws  (formerlv  a  director  of  the  National  .Vsphall  Company 
and  now  vice-[)r(  sidcnt  of  the  General  Asphalt  Company,  and  of  the  New  York  and 
Bermudez  Company)  in  the  summer  of  1901  came  \<)  the  pla«-e  wliere  said  Elkins  was 
slaying  on  the  St.  Lawrence  Uivcr  to  consult  said  Elkins  with  riference  to  supporting 
the  revolution  of  said  Matos,  and  that  the  New  York  and  Hermudez  Company  did 
assist  tlie  revolution  of  said  Matos. 

De})onent  furtfic  r  says  tliat  he  is  familiar  with  the  investigations  made  by  the  afon^- 
said  ().  E.  Thurber  concerning  the  complicity  of  tlie  New  York  and  Bermudez  Com- 
pany with  the  Matos  revolution,  and  from  information  received  he  believes  all  the 
statements  to  he  true,  and  that  the  siiid  New  York  and  Bernuidez  Company  did,  in 
the  years  1901  and  1902,  foment,  aid.  and  assi.«t  the  afonsaid  Matos  in  his  reUdlion 
against  the  then  constituted  Government  of  Venezuc  la  by  contributing  to  him  larg*^ 
sums  of  money  f<»r  the  })urchas«'  <»f  the  steam  vessel  lianrifjh.'iiir  the  purchase  of  arma- 
ment for  said  vessel,  and  for  the  purchas.'  of  arms  and  ammunition  and  sustenam-e 
for  th(»  use  of  the  revrdutionarv  forces  of  sai<l  Matos,  and  bv  other  means,  and  further 
deponent  says  not. 

\.  L.  Baubkk. 

Am/1  Lorenzo  Bakbek. 

Subscribed  and  sworn  to  before  me  this  lM  dav  of  Julv.  1904. 

David  ?^iscubr, 
\otary  l^ublic  No.  SO* 
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[Inolosnrc  to  No.  332.] 

Statk  of  New  York,  County  of  \ew  Vork^  ss: 

Ainzi  ]iCir(>nzo  HarlxT,  being  duly  sworn,  deposes  and  says:  That  he  roeides  in  the 
city  of  Washington,  Tnitc^d  Stat<»8  of  America,  and  foB  upward  of  twenty-five  years 
has  been  engaged  in  the  a^plialt  })U8iness;  he  was  formerly,  from  about  the  10th  day 
of  September,  1900.  until  the  3d  day  of  Januar>%  1901 ,' president  of  the  National 
Asphalt  Company,  and  was  familiar  with  all  the  operations  of  said  company,  and  of 
all  the  companies  contn)ll(»d  bv  it,  including  the  New  Trinidad  Lake  Asphalt  Com- 
|)any  (Limited),  and  the  New  York  and  Bermudez  Company.  On  the  said  3d  day 
of  January,  19()1,  deiK)nent  resigned  the  office  of  president  of  the  aforesaid  National 
Asphalt  ('omuany,  and  thereafter  sold  all  the  stocTk  and  other  securities  of  said  com- 
comi)any  and  (.f  all  companies  controlk»d  by  it  which  deponent  owned,  and  he  has 
not  since  owned  and  does  not  now  own  any  i'nt<»rest  whatever  in  the  National  Asphalt 
C'ompany,  nf)r  in  any  corporation  owned  or  controlled  by  said  National  Asphalt  Com- 
pany, or  by  its  successor  the  (leneral  Asphalt  Company. 

Deponent  is  infomunl  and  verily  believers  that  subsequent  to  his  resignation  as  the 
pn'sidt*nt  of  the  National  Asphalt  Company — that  is  to  say,  during  the  years  1903 
and  1902 — certain  officers  of  the  said  National  Asphalt  Company,  of  the  New  Trinidad 
Lake  Asphalt  Company  (Limited),  and  of  the  S'ew  Y'ork  and  Bermudez  Company 
did  ccmtribute  on  behalf  of  said  company  larg(*  sums  of  nioney  to  one  Gen.  Manuel  A. 
Matos.  or  to  his  associates,  for  the  purpose  of  fomenting,  aiding,  and  abetting  a  revolu- 
iutn  against  the  constitutiMl  (jrt)vemment  of  the  United  Stat<»6  of  Venezuela,  and  to 
that  end  did  furnish  them  money  Ut  purchase,  arm.  and  equip  a  sU'amship  called 
Banrigh,  and  did  funiish  money  to  said  Matos  or  to  his  associate's  for  the  purpose  of 
purchjising  a  large  (|uantitv  of  arms  and  ammunition  which  were  conveyed  by  said 
steamship  Banrigh  to  the  adherents  of  said  Matos  at  various  points  in  the  United  States 
of  Venezu(»la. 

Deponent  further  says  that  he  was  present  at  No.  17  Battery  place,  in  the  city  of 
New  York,  on  the  15tn  day  of  March,  1904,  and  had  a  conversation  with  one  G.  M. 
Furman,  now  residing  in  tne  city  of  Plainfield,  State  of  New  Jersey,  United  States 
of  America.  Said  Furman  informed  this  de]M)nent  that  in  or  about  the  mcmth  of  May, 
1901,  he  was  directed  by  certain  officials  of  the  said  National  Asphalt  Company  to 
pnw'eed  to  the  city  of  Caracas,  Venezuela,  for  the  purpose  of  making  an  investigation 
<jf  the  ix>litical  conditions  there  existing,  and  particularly  to  make  a  full  rep<)rt  to  the 
officers  of  the  sai<l  National  Asphalt  Company  uj^n  the  advisability  of  the  New  York 
and  Bermu<lez  Conn)anv.  one  of  the  subsidiary  companies  of  the  said  National  Asphalt 
C<»mj>any.  assistine  »n  ilie  revolutionary  movement  headed  by  the  aforesaid  Matos  by 
contributing  large  .•*ums  of  money  to  said  Matos  or  to  his  associates. 

Said  Furman  informed  this  dejKment  that  he  procee<led  to  Caracas  as  directed, 
an<l  there  found  a  representative  c)f  the  said  New  York  and  Bernuidez  Com|)any,  one 
Henry  Willard  Bean,  actively  engagcnl  treating  with  the  agents  and  a<lherents  of  said 
Matos.  who  \<'ere  frecpient  visitors  at  Bivan's  residence  in  said  city  of  Caracas.  Said 
Furman  rej>orted  to  this  dejHinent  that  he  was  mu<'h  alarmed!  at  the  oj)enness  with 
which  siiid  Bean  was  nep)tiating  with  s;iid  agents  and  said  adherents  of  said  Mate's, 
and  reconunende<l  that  he.  the  said  Bc»an,  should  exercise  dis(Tetion  in  his  negotiations 
with  them.  Said  Furman  further  stated  to  this  de|K)nent  that  after  making  a  thorough 
investigation  of  the  {K^litical  affairs  in  Cara(*as, and  iwirticularlyof  the  probable  success 
oi  the  revoluti<»nary  movement  heade<l  by  the  said  Matos,  he  became  convinced  that 
the  constituted  (lovernment  of  Venezuela  would  be  overthrown,  and  that  the  Matos 
revolution  wouhi  triumph,  provide^!  sufficient  money  should  be  furnished  to  said 
Matos  to  carry  on  his  operations.  Saicl  Furman  then  stated  that  he  returned  to  New 
York  and  rej^orted  his  conclusions  to  Francis  V.  Greene,  the  president ;  John  M.  Mack, 
the  vi<*e-presi«lent:  Avery  I).  Andrews,  general  counsel,  and  Arthur  W.  Sewall, 
secretary  an<l  treasurer  of  the  aforesaid  National  Asphalt  Comi>any,  and  recommended 
that  the  National  Asphalt  C<>nn>any  or  its  subsiduiry  comj)any,  the  New  York  and 
Bermudez  Company,  should  contribute  a  large  sum  of  uHmev  to  said  Matos  for  the 
pun>ose  of  assist  me  the  revolution  alrcnuly  referred  to;  and  saicf  Furman  further  stated 
to  this  deinmeni  that  said  (ireene,  Andrews,  Mack,  and  Sewall  thereuinm  decide<?  to 
act  in  accordance  with  Siud  Furman's  recommendations,  and  that  said  Greene  was 
designate<l  to  proceed  to  Paris  to  arrange  matters  with  said  Matos. 

DeiKinent  further  says  that  on  the  14tn  day  of  April.  nK)4.  at  a  clubhouse  of  the  New 
York  Yacht  Club,  in  the  citv  of  New  York',  he  met  one  George  \\\  Klkins.  who  had 
long  l)een  ass(K'iate<l  with  tfus  deiHMient  in  the  asphalt  in<lustry.  and  said  Elkins. 
during  the  year  UK)1.  was  one  of  the  directors  of  the  National  Asplialt  C(«npany  ana 
ftlso  a  director  of  the  New  York  and  Hennudez  Com])any.  ne|)onent  incjuired  of  said 
«•«_.     111,^  knew  anything  about  the  a.««»istance  given  by  the  siiid  New  \  ork  and  Ber- 
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mudez  Company  to  the  revolution  against  the  Government  of  Venezuela  in  the  year 
1901,  known  as  the  **Mato8  revolution,"  and  said  Elkins  replied  that  he  did  diow 
about  it,  and  that  Avery  D.  Andrews  (formerly  a  director  of  the  National  Asphalt 
Company  and  now  vice-president  of  the  General  Asphalt  Company  and  of  the  New 
York  and  Bermudez  Company)  in  the  summer  of  1901  came  to  the  place  where  said 
Elkins  was  staying  on  the  St.  Lawrence  River  to  consult  said  Elkins  with  reference 
to  supporting  the  revolution  of  said  Matos,  and  that  the  New  York  and  Bermudes 
Company  did  assist  the  revolution  of  said  Matos. 

Deponent  further  says  that  on  or  about  the  20th  day  of  June,  in  the  year  1904,  at  17 
Battery  place,  in  the  city  of  New  York,  he  had  an  interview  with  Thomas  H.  Thomas, 
who,  in  tne  year  1901,  was  the  nominal  head  of  the  New  York  and  Bermudez  Company. 
Said  Thomas  informed  this  deponent  that  during  the  year  1901  all  considerations  as 
to  the  conduct  of  the  business  of  the  New  York  and  Bermudez  Company  were  received 
by  him  from  the  aforesaid  the  National  Asphalt  Company;  that  during  the  month  of 
November,  1901,  he,  the  said  Thomas,  was  asked  to  pay  a  large  sum  of  money  to  the 
finn  of  Nicoll,  Anable  &  Lindsay,  of  the  city  of  New  York,  who  were  at  that  tune  the 
attorneys  for  the  said  New  York  and  Bennudez  Company;  said  Thomas  further 
informed  this  deix)nent  that  although  he  incjuired  of  said  Andrews  the  purpose  for 
which  the  money  was  to  be  paid,  all  information  ujK>n  the  subject  was  refused.  Said 
Thomas  then  stated  that  he  declined  to  make  payment  without  further  authority, 
and  that  thereupon  he  received  a  slip  of  paper  upon  which  was  written  the  following: 
"  18th  of  November,  1901.  N.  Y.  &  B.  Co.  to  Nicoll,  Anable  and  Lindsajr,  $101,366.67. 
Signed  A.  D.  A.  and  A.  W.  Sewall."  Said  Thomas  thereupon  exhibited  to  this 
deix)nent  the  orinnal  slip  of  paper  which  he  received  and  which  he  had  retained  in 
his  possession.  Deix)nent  is  familiar  with  the  handwriting  of  Avery  D.  Andrews  and 
Arthur  W.  Sewall,  and  he  verily  believes  that  the  initials  A.  D.  A.  and  the  name 
A.  W.  Sewall  appearing  on  the  slip  of  paper  in  possession  of  said  Thomas  are  in  the 
true  handwriting  of  A.  D.  Andrews  and  Arthur  W.  Sewall,  respectively. 

Deponent  further  8a>'8  that  he  is  acquainted  with  one  Walter  M.  Dick,  residing  in  the 
city  of  PittHhurg.  State  of  Pennsylvania,  United  States  of  AmcTica;  that  in  the  year 
1901  said  Dirk  wasi  in  the  employ  of  the  New  Trinidad  Lake  Asphalt  Company  (lim- 
ited) and  of  the  New  York  and  Bermudez  Company,  and  was  stationed  at  the  Port  of 
Spain,  in  the  islami  of  Trinidad,  and  at  Guanoco,  in  the  State  of  Bennudez.  Venezuela. 
Said  Dick  has  informed  this  deponent  that  during  the  years  1901  and  1902  the  said  New 
York  and  Bermudez  Company  furnished  forage  and  suj)pliw  and  transportxition  at 
various  sundry  times  to  the  revolutionary  forces  of  sai<l  Matos  in  the  afon^aid  State  of 
Bermudez. 

Amzi  Lorenzo  Barber. 

Subscribeil  and  sworn  to  before  me  this  8th  day  of  July,  1904. 

David  Fischer,  Xotary  Public,  No.  SO. 


[Inclosure  to  No.  332.] 

Charles  Y.  Baldwin,  being  dulv  swoni.  deposes  and  says  that  he  is  of  lawful  age 
and  resides  in  the  city  of  New  Y^ork.  State  of  New  York.' United  States  of  America; 
that  during  the  years  1901  and  1902  he  was  employed  by  the  New  Trinidad  Lake 
Asphalt  Company  (Limited^  and  was  familiar  with  its  accounts  and  business,  and 
that  said  company  owned  substantially  all  of  the  capital  stock  of  the  New  York  and 
Bennudez  Company. 

Deiwnent  further  says  that  during  the  year  1901  and  subsequently  large  sums  of 
money  were  paid  to  Nicoll.  Anable  &  Lindsay,  attorneys  for  said  New  York  and 
Berniu<lez  Company,  and  deponent  was  infonned  and  verily  believes  that  said 
money  or  a  large  part  thereof  was  expended  in  pnnnoting  and  aiding  a  revolutionary 
movement,  headed  by  one  Manuel  A.  Matos.  against  the  con.stituted  government  of 
Venezuela.  Said  expenditures,  w^hether  made  by  the  aforesaid  the  New  Trinidad 
Ijake  Asphalt  Company  (Liniite<i)  or  by  said  New  York  and  Bennudez  Company,  to 
the  best  of  de])onent's  knowledge  and  belief  were  charged  on  the  Ixn^ks  of  the  last- 
named  company  to  an  account  styled  "(Jovemnient  ndations."  Dep<ment  further 
says  that  during  the  latter  part  of  1901  or  early  in  1902  a  representative  of  said  New 
York  and  Bennudez  Company  in  Caracas,  one  William  J.  Kwart.  wrote  voluminous 
and  detailed  letters  to  the  ofH(*ers  of  the  Natitmal  Asphalt  Company  in  New  York 
City,  setting  forthwith  jprreat  minuteness  all  the  particulars  of  the  afort^said  revolution, 
its  progress  and  probability  of  success,  and  manifesting  unusual  interest  thert»in.  said 
letters  constituting  the  daily  account  of  all  matters  jXTtaining  thereto),  and  said  let- 
'ters  were  carefully  guanled  by  the  officers  of  said  National  .Vsphalt  C<mipany  at  its 
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home  office  in  the  city  of  New  York.  Depon^pt  further  says  that  on  one  occasion,  in 
the  summer  of  1901,  he  was  in  company  with  one  Michael  N.  Schweizer  at  No.  11 
Broadway,  where  were  located  the  offices  of  said  National  Asphalt  Company,  the 
said  the  New  Trinidad  Lake  Asphalt  Company  (Limited),  and  the  said  New  York  and 
Bermudez  Company,  and  there  said  Schweizer  pointed  out  to  deponent  a  man  who, 
said  Schweizer  stated,  was  Gen.  Manuel  A.  Matos.  the  leader  of  the  revolution  afore- 
said. Said  Schweizer  had  theretofore  been  a  clerk  for  one  Henry  Willard  Bean  in 
the  city  of  Caracas,  and  had  lately  returned  to  New  York,  and  represented  to  this 
deponent  that  he  well  knew  said  Matos,  haying  often  seen  him  in  Caracas  and  having 
also  been  a  fellow -passenger  with  him  on  a  steamer  between  Caracas  and  New  York. 

Deponent  was  informed  and  verily  believes  that  upon  one  occasion  a  messenfer, 
purporting  to  come  from  the  offices  of  the  aforesaid  Nicoll,  Anable  &  Lindsay,  caUed 
at  the  otiices  of  the  aforesaid  asphalt  companies  at  No.  11  Broadway,  in  the  cit^r  of 
New  York,  bearing  a  paper  upon  which  was  written  the  following:  '*  Revolutionists 
five  thousand  dollars,  and  thereupon,  to  the  best  of  deponent's  knowledge  and 
belief,  a  check  was  issued  for  the  sum  of  $5,000,  payable  to  the  order  of  said  NicoU, 
Anable  &  Lindsay. 

Depon(»nt  further  says  that  as  to  the  fact«  stated  herein,  upon  personal  knowledge 
the  same  an>  true  and  as  to  the  statements  made  upon  information  obtained  he 
believes  them  to  be  true;  and  further  deponent  says  not. 

Charles  Y.  Baldwin. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  July,  1904. 

Joseph  F.  McLaughlin, 
Notary  Public  No.  70,  New  York  County. 


Mr.  Hutchinson  to  Mr,  Hay. 

No.  341.]  American  Legation, 

Caracas,  October  14,  1904- 

Sm:  I  have  the  honor  to  inform  the  Department  that,  in  a  letter 
dated  the  7th  instant,  Mr.  Wright,  the  managing  director  of  the  New 
York  and  Bermudez  Company,  informed  me  that  the  judge  of  first 
instance  of  the  federal  and  cassation  court  had  delivered  a  decision 
against  said  company,  thus  confirming  the  action  of  the  Venezuelan 
Government  in  taking  the  property  of  the  said  company.  (Copy  of 
Mr.  Wright's  letter  inclosea.) 

I  had  already  learned  from  the  British  minister  of  the  decision,  as 
Mr.  Wright  had  informed  him  some  days  previously,  his  letter  to  me 
having  gone  astray. 

The  arguments  m  the  case  was  concluded  on  Monday,  October  3,  the 
judge  reserving  decision,  -as  he  is  allowed  three  davs  in  which  to  render 
his  judgments.  On  the  4th,  however,  early  in  the  morning,  he  gave 
his  decision  against  the  company,  ahd  he  could  hardly  nave  been 
expected  to  have  done  otherwise,  considering  his  previous  connection 
with  the  case,  for  I  believe  it  was  he  who  gave  the  order  for  sequestra- 
tion. 

The  cx)mpany  have  entered  their  appeal,  which  will  be  acted  upon 
in  due  course,  and  reported  to  the  Department. 

Day  before  yesterday  Mr.  Wright  sent  me  the  decision  of  the  judge, 
appearing  in  the  Official  Gazette   (copy  and  translation  inclosea). 

Mr.  Wright  in  his  letter  to  me  (copy  mclosed)  points  out  the  fact 
that  the  judge  bases  his  decision  in  tne  paragraph  following  the  last 
**  whereas"  (see  inclosure  No.  2)  on  very  extraordinary  grounds.  He 
says  the  company  have  failed  to  prove  that  the  Hamilton  concession 
is  not  a  lease,  thus  ignoring  the  fact  that,  the  Government  being  the 
plaintiff,  the  burden  of  proof  is  upon  it  to  prove  the  contrary.     He 
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also  ignores  the  fact  that  if  tl^  instrument  in  question  is  reallj  a 
lease,  then  no  amount  of  argument  can  change  its  character. 

The  greatest  weakness  in  the  learned  judge's  decision  seems  to  me 
to  be  his  omission,  probably  intended,  of  reference  to  the  papera 
giving  the  company  mil  proprietary  rights  in  Guanoco,  and  I  under- 
stancf  the  company  is  always  making  this  their  strong  point.  The 
Department  probably  has  m  its  possession  copies  of  the  definitiye 
title  to  the  mines,  which  was  signed  by  the  former  President  of  Ven- 
ezuela, with  the  consent  of  Congress. 

The  influences  of  the  President  of  the  Republic  in  the  judicial 
decisions  of  the  country  seems  only  too  evident. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  341.] 
Mr.  Wright  to  Mr.  Hutchinson. 

Caracas,  October  7,  2904. 

Dear  Sir:  I  beg  to  inform  you  that  on  Saturday,  October  1,  argument  was  begun 
1>efore  the  judge  of  first  instance  of  the  federal  and  cassation  court  on  the  Question 
of  the  valiffity  of  the  sequestration  previously  decreed  in  the  suit  against  the  New 
York  and  Bermudez  Company  for  the  cancellation  of  the  Hamilton  contract.  The 
areument  was  concluded  on  \londay.  October  3,  the  judge  reser\'in^  decision.  He  is 
allowed  three  days  in  which  to  deliberate  before  rendering  his  decision.  His  decision 
was  rendered  early  the  following  morning  and  was  against  the  compwiny,  ix>nfimiing 
the  sequestration. 

We  have  entered  an  appeal,  which  will  be  acted  upon  in  due  course,  and  will  advise 
you  further  at  a  later  date. 

I  am,  etc.,  Robert  K.  Wright. 


[Inclosure  to  No.  341.] 

Federal  and  cassation  court,  hall  of  first  instance,  Caracas,  October  4,  1904.    94th 

and  46th. 

Inasmuch  as  the  court,  has  heard  the  oral  addresses  and  seen  the  written  concludona 
of  the  parties — 

On  the  20th  day  of  July.  1904.  the  attorney-general  of  the  nation  brought  an  action 
against  the  New  York  and  Bermudez  Company,  based  on  section  7  of  article  373  of 
the  code  of  civil  procedure,  and  petitioned  m  his  conclusions  that  the  mine  that  said 
company  exploits  in  a  place  called  Guanoco,  with  all  the  machinery  and  accessories 
for  tne  exploitation  of  same,  should  be  sequestrated.  Cognizance  having  been  taken 
of  this  petition,  and  the  proof  on  which  it  was  founded  having  been  examined,  the 
court,  finding  that  all  the  requirements  of  law  have  l)een  (rom])lied  with,  decidetl  on 
July  21.  1904.  to  a^e  with  the  terms  of  the  petition,  commissioning  the  judge  of 
first  instance  in  civil  causes  of  Cumana  to  effect  the  8equestrati<m,  appointing  at  the 
same  time  Mr.  Ambrose  H.  Camer  depositary.  The  defendant  petitioned  on  the  22d 
of  July  that  the  onler  be  revoked,  but  the  court  deci(le<l  against  it  on  the  25th  of  the 
same  month  cm  the  ground  that  the  motives  on  which  such  decision  was  founded 
sul)sisted.  The  court  being  informed  by  the  return  of  the  dispatch  with  inclosures, 
the  Kith  of  Septemlwr  last,  that  the  commission  given  to  the  judge  of  the  section  of 
Cumana  had  i)een  fulfilled,  the  parties  were  informed  by  notification  given  and 
received  by  them  the  same  day.  In  the  third  sitting,  as  \)er  article  378  of  tlie  code  of 
civil  procedure,  for  answering  the  seouestration  proceedings,  the  defendant  appeared 
before  the  court,  and  Mr.  Robert  K.  Wright,  assisteil  by  D(K?tor  Hance.  filed  an  instru- 
ment in  writing  on  one  sheet  opposing  the  action  of  sequestration,  and  reproducing 
the  petition  of  July  22.  1904.  which  he  wanted  to  be  read  and  held  as  forming  one 
part  of  his  answer. 

The  court  d(»clared  the  case  open  for  evidence,  and  the  attorney-general  of  the 
nation  on  the  22d  of  September  product^d  the  following:  Ratification  of  aepositions  on 
which  his  petition  for  the  sequestration  was  based;  a  copy.  No.  9075,  of  the  Official 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  46S 

<jazotlc  containing?  tho  decision  given  by  the  liall  of  sole  instance  in  tlie  litigation 
between  Patrick  K.  Quinlan  and  Charles  M.  Warner  against  the  New  York  and  Ber- 
niiidez  ('onipany:  a  certificate  issued  by  the  accountant  of  the  hall  of  examination 
I>n)ving  that  the  c()mi)any  has  been  paying  into  the  national  treasury  for  asphalt 
ex]K)rted,  and  obtaining  at  the  same  time  exemptions  of  duties  on  buildmg  materials, 
machinery,  utensils,  and  accessories  imported:  and  that  Doctor  Bance,  the  consti- 
tuttMl  attorney  of  the  company,  should  ne  examined  after  being  duly  sworn.  Drs. 
Manuel  A.  Ponce  and  Tomds  ( •.  Llamozas  ratified  their  former  depositions,  the  latter 
being  cross-examined,  and  D(K'tor  Bance  also.  These  proceedings  over  the  case  were 
rt»ad,  and  oral  addresses  having  beep  called  for,  l)Oth  parties  appearcxl,  the  attomey- 
u:en(-ral  of  the  nation  filing  his  in  writing  in  six  folios  of  paper  and  petitioned  that  the 
Orticial  (iazette  c<mtaining  the  Hamilton  conci^ssion  on  the  main  rword  should  bo 
taken  into  account.  Do<*tor  Bance,  after  some  oral  explanati(ms  contradicting  the 
plaintiff's  address,  handtnl  over  to  the  couit  his  wTitten  conclusions  in  four  folios,  and 
a  copy  of  the  Official  Gazette,  No.  3000.  The  particfs  requested  that  time  should  be 
given  them  to  reply,  which  was  accordwl  by  Uie  court,  and  both  parties  presented 
what  thev  considenKl  most  exptnlient  in  the  defense  of  their  respective  rights. 

After  tlie  foregoinj?  explanation  the  court  has  to  judge  on  the  incident  debated  and 
to  discern  tlie  judicial  points  whereon  to  base  its  decision;  and 

\\  hereas  if  it  is  tnie  that  to  determine  the  nature  of  some  conventions  the  will  of 
lH)th  parties  and  the  interpretation  given  by  them  to  it  should  be  taken  into  account, 
such  a  principle  can  not  be  admitted  to  the  extent  that  conventions  subject  to  cer- 
tain legal  proceedings  should  lose  the  character  given  to  them  by  law,  since  this 
would  go  against  the  law  itself  as  well  as  against  the  views  of  legislators  and  funda- 
mental principles. 

Whereas  that,  taking  into  consideration  the  nature  of  the  contract  which  is  being 
debated  and  the  capacity  as  an  administrator  only  in  which  the  National  Govern- 
ment could  have  apeed  to  it.  it  results  that  said  contract  is  classed  by  the  law  itself 
among  those  of  limited  duration,  of  a  burdensome  nature,  and  a  fixed  price  is  therein 
stipulated. 

\\'hereas  that  to  discuss  the  nature  of  the  contract  in  judging  on  the  seauestratidh 
is  not  to  prejudge  the  main  subject  in  this  litigation — that  is  to  say.  wnether  the 
same  should  \ye  annulled  or  not — one  point  which  has  not  yet  been  properly  discussed 
and  out  of  which  the  court  will  get  its  conviction  when  it  will  decide. 

Whereas  in  the  course  of  the  pro<*eeding8  the  defendants  have  not  produced  any 
evidence  in  their  favor,  therefore  the  reascms  on  whi<*h  the  court  ordered  the  seques- 
tration remains  in  force. 

In  consideration  whereof,  administering  justice  in  the  name  of  the  United  States  of 
Venezuela,  and  by  authority  of  law.  the  decree  of  sequestration  given  the  21st  of 
July  of  the  present  year  is  hereby  confinned  without  any  special  order  as  to  costs. 
I.»et  it  \ye  published,  registered,  and  ultinwtely  filed. 


The  Prehidknt. 


S.  T.  Arnal. 

Juvenal  Anzoiji,  Secretary. 


[Inciosure  to  No.  341.] 
Hr.  Wright  to  Mr.  Hutchinaon. 

Caracas,  October  It,  1904* 

Dear  Sir:  1  beg  to  inclose  herewith  two  copies  of  the  Official  Gazette  of  Octol>er 
7,  1904,  No.  9277,  containing  the  report  of  the  decision  of  die  judge  of  the  hall  of  the 
first  instance  of  the  federal  and  cassation  court  confirming  the  decree  of  sequestration 
of  this  company's  property  in  Guanoco,  together  with  two  copies  of  translation  of  same. 
You  will  notice  from  tne  last "  whert^as"  that  it  is  based  apparently  on  the  fact  that  this 
company  has  not  proved  that  the  Hamilton  concession  is  not  a  lease,  entirely  ignoring 
the  fact  that,  the  Government  being  the  plaintiff,  the  burden  of  pr(x>f  is  on  it  to  show 
affirmatively  that  the  concession  in  question  is  not  a  lease,  and  also  ignoring  the  fact 
that  the  instrument  must  speak  for  itself;  and,  if  the  instrument  is  a  lease,  no  amount 
of  areument  on  the  part  of  the  defense  could  possibly  change  its  character.  These 
facts  nave  been  entirely  ignored  in  this  decision,  and  the  company  has  appealed  to  tiie 
full  court. 

I  am,  etc.,  Robert  K.  Wrioht. 
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Mr,  Hutchinson  to  Mr,  Hay. 

No.  349.]  American  Legation, 

CaracaSy  October  29 ^  1904- 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's No.  222,  of  September  26,  1904,  relating  to  the  case  or  the 
New  York  and  Bermudez  Company,  and  reiterating  the  request  of 
the  United  States  Government  to  that  of  Venezuela  to  restore  the 
said  company's  property  to  it,  pending  proper  legal  settlement,  and 
instructing  me  to  read  the  dispatch  to  tne  minister  of  foreign  rela- 
tions and  to  leave  with  him  a  copy  of  it. 

In  accordance  with  the  Department's  instructions,  I  have  the  honor 
to  report  that  I  called  on  SeAor  Gustavo  J.  Sanabria,  minister  of 
foreign  relations,  on  Wednesdav,  the  19th  instant,  at  10  a.  m.,  and 
remained  with  him  an  hour.  I  began  by  reading  the  dispatch  to  him, 
but  as  he  could  get  the  meaning  better  by  reading  aloud  to  himself, 
he  did  so,  I  explaining  from  time  to  time  the  meaning  of  certain  words 
and  sentences  and  pointing  out  the  importance  of  certain  paragraphs. 
The  minister  is  a  good  English  scholar,  and  I  feel  sure  that  ne  got 
the  import  of  the  dispatch  perfectly  well. 

In  the  first  place  he  demed  the  company's  titles  to  the  property, 
and  said  the  Hamilton  concession  is  still  the  only  instrument  in  force, 
and  that,  by  its  terms,  prevents  any  definite  titles  being  given  to 
the  property  in  dispute.  I  simply  replied  that  the  company  pos- 
sessed titles  signed  by  the  highest  authorities  of  the  country. 

As  this  had  not  strictly  to  do  with  the  request  for  the  restoration  of 
the  property,  we  turned  to  the  matter  of  the  seizure.  He  plainh^  and 
most  forcibly  declared  that  the  taking  possession  was  in  full  accord 
with  the  Venezuelan  laws,  and  that  there  were  ^^extraordinary  cir- 
cumstances" for  so  doing,  the  charge  of  ''  noncanalization"  being  only 
one  of  many  complaints  against  the  company;  so,  therefore,  the 
seizure,  as  a  '* precautionary'  measure,"  was  correct,  the  precaution 
being  necessary'  from  the  fact  that  the  company  could  have  trans- 
ferred the  property  into  other  hands,  or  in  some  way  got  rid  of  it. 
If  Veuezuela  is  wTong,  he  said,  in  seizing  the  property  in  this  man- 
ner the  company,  if  w  inning  the  suit,  will  be  able  to  ootain  damages 
hereafter. 

As  to  the  company's  not  having  had  time  to  show  cause  why  its 
property  should  not  have  been  taken  from  it,  he  said  it  had  had  time 
and  had  put  in  its  papers.  I  reminded  him  that  the  '* receiver*'  had 
already  gone  to  the  asphalt  lake  to  take  possession,  so  what  the  com- 
pany w  as  able  to  do  after  his  departure  amounted  to  nothing,  so  far 
as  preventing  sequestration  was  concerned.  He  then  said  tne  code 
gave  the  right  to  appoint  a  receiver  anyway,  and  what  had  been 
done  was  perfectly  legal. 

Sefior  Sanabria  said  he  thought  our  Government  had  only  had  good 
opportunities  for  knowing  one  side  of  the  case  and  that  he  had 
quoted  the  articles  and  sections  of  the  code  which  plainly  upheld 
tne  act  of  sequestration  in  his  note  of  August  6,  1904,  to  Mr.  Bow- en. 

I  replied  that  our  Government  undoubtedly  would  not  ask  what  it 
was  asking  of  the  Venezuelan  Government  without  first  havmg  C(m- 
sidered  all  the  important  documents  in  the  case,  the  company's  title 
deeds,  and  the  codes  of  Venezuela  especially.  I  explained  to  him 
that  Judge  Penfield  was  the  legal  adviser  of  the  Department,  and  had 
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no  connection  with  the  New  York  and  Bermudez  Company,  nor  any 
interest  in  the  case  except  to  arrive  at  the  truth.  I  si^gested,  how- 
ever, that  he  write  out,  for  the  next  mail,  October  31,  a  full  state- 
ment as  a  reply  to  the  Department's  dispatch.  By  so  doing  the 
Government  of  the  United  States  might  be  oetter  able  to  understand 
the  position  he  is  assuming  in  the  case  and  how  he  reconciles  himself 
to  the  imusual  proceedings  of  the  seizure.  He  said  he  would  cer- 
tainly do  as  I  suggested  and  have  his  reply  ready  for  the  mail. 

I  pointed  out  to  him,  as  related  in  the  Department's  dispatch,  the 
peculiar  and  secret  manner  of  exploiting  aspnalt  from  the  company's 
property  before  the  case  has  been  decided  by  the  courts.  He  replied 
that  he  knew  nothing  about  the  sending  away  of  asphalt  on  chartered 
ships  except  what  he  had  casually  noted  m  the  newspapers;  but, 
possibly,  if  this  were  true,  it  had  been  done  for  the  purpose  of  getting 
sullicient  funds  to  keep  the  property  in  repairs.  (This  fact  seems  to 
worry  him  somewhat,  however.)  I  reiterated  that  this  was  hardly 
a  proper  and  legal  thing  to  do  to  the  extent  it  was  being  done,  and 
that  it  lent  an  unpleasant  color  to  the  whole  matter  of  the  seizure. 

As  regards  the  soldiers  who  had  been  sent  down,  he  did  not  deny 
they  w^ere  sent,  as  he  did  once  to  Mr.  Bowen,  but  said  they  were  neces- 
sary, as  the  men  employed  by  the  company  are  mostly  colored  and 
very  rough  and  lawless  by  nature,  and  as  police  do  not  exist  at  Gu- 
anoco  the  receiver  required  the  security  of  his  person  and  the  fulfill- 
ment of  His  duty  to  take  over  the  property  without  loss  of  time  or 
possible  contention. 

As  Seflor  Sanabria  seemed  earnestly  to  believe  that  his  Govern- 
ment had  acted  in  accord  with  the  Venezuelan  codes,  I  did  not 
discuss  the  point  witli  him,  but  said  it  seemed  to  me  the  manner  in 
which  his  Government  had  acted  was,  if  legal,  at  least  most  unusual 
and  peculiar,  and  that  he  must  see  that  each  reiteration  of  the  request 
for  restoration  by  the  Government  of  the  United  States  was  becoming 
stronger,  and  clearly  something  must  be  done — either  the  company's 
property  restored  pending  a  proper  decision  by  the  tribunals  or  a 
satisfactory  proof  tiiat  his  Government  has  proceeded  absolutely  fairly 
and  legally  in  the  matter  of  the  sequestration. 

I  thereupon  handed  the  minister  a  copy  of  the  Department's  dis- 
patch, as  instructed,  and  this  ended  the  audience,  which  had  been 
perfectly  open  and  cordial  in  every  way.  The  minister,  I  may  add^  is 
a  good  friend  of  myself  and  family,  and  it  happens  that  I  am  renting 
our  house  here  from  his  mother,  so  I  have  seen  nim  often. 

It  seems  evident  to  me  that  the  Venezuelan  Government  will  try  to 
keep  the  company's  property  as  long  as  possible,  if  not  for  good,  and 
ship  away  as  mucn  asphalt  as  it  can.  Captain  Wright,  the  company's 
manager  here,  tells  me  it  is  possible  to  ship  enough  Bermudez  asphftlt 
away  in  a  few  months  to  pave  the  entire  city  of  New  York. 

As  regards  Seftor  Sanabria,  apart  from  his  Government,  I  think  he 
sees  clearly  that  his  Government  is  going  too  far,  but  he  is  afraid  to 
counsel  the  President  to  do  otherwise  than  is  being  done,  and  he  b 
afraid  to  resign,  because  there  is  now  a  minister  who  resided  who  is 
passing  his  days  in  prison.  Personally  Seflor  Sanabria  is  a  highly 
educated  and  polished  gentleman,  greatly  liked  by^the  foreign  mmis-> 
ters,  and  pitied  for  his  position  and  for  the  fact  that  he  could  not 
refuse  his  appointment  nor,  up  to  the  present,  resign. 
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As  regards  the  Venezuelan  Grovemment  as  a  whole  (the  PreBident  is 
the  whole),  I  learn  that  General  Castro  has  no  intentions  of  backing 
down  in  the  present  controversy.  It  is  not  in  his  character  to  do  so, 
and  the  late  blockade  of  his  coast  resulted  in  such  a  manner  as  to 
leave  him  still  the '  'unconquered."  He  believes  he  got  rid  of  the  fleet 
Iry  his  diplomacy.  The  newspapers  are  comparing  nini  to  Alexander 
the  (Jreat,  Napoleon,  and  Washi^ton,  and  ^ood  and  ptonlutient  mea 
have  lent  themselves  or  been  officially  advised  to  praise  hiA  itt  the 
public  press. 

On  Friday,  the  21st  instant,  I  saw  Sefior  Sanabria  a^in,  bj  spe* 
^ial  appointment,  and  handed  to  him  some  notes  iraich  I  pre- 
pared for  him  (copy  inclosed)  to  be  read  in  conjunction  with  the 
department's  dispatch,  a  copy  of  which  he  has.  Theae  notes  are 
abort  and  clear  m  stating  some  of  the  principal  arguments  of  the 
Department,  supporting  its  request  for  restoration  of  the  company's 

{iroperty,  and  i  thought  I  would  not  be  going  beyond  my  instruo- 
ions  iti  presenting  them.  In  these  notes  I  have  laid  particular 
stress  on  the  point  which  Sefior  Sanabria  gives  as  the  chief  defense 
for  the  sequestration,  i.  e.,  article  373,  section  7,  of  the  Venezuelan 
eode  of  procedure,  permits  sequestration  in  the  case  of  leases  only. 
(Copy  and  translation  of  article  inclosed.)  I  have  shown  that  as 
the  company  can  not  now  be  legally  declared  to  possess  a  lease,  and 
lease  only,  the  law  cited  can  not  apply,  and  if  the  law  does  not  apply, 
then  the  sequestration  has  been  illegal. 

President  Castro  returned  to  Caracas  a  few  days  ago,  and  soon 
after  his  arrival  Seftor  Sanabria  went  to  bed  ill,  at  least  reported  ill, 
and  since  that  time  the  minister  of  foreign  relations  has  not  been 
visible,  though  he  has  been  signing  notes  to  the  British  legation. 
No  doubt  Sefior  Sanabria's  illness  is  due  to  the  fact  that  he  is  afraid 
to  present  to  the  President  or  discuss  with  him  the  point  to  which 
the  controversy  over  this  case  has  arrived,  and  is,  at  the  same  time, 
ashamed  to  put  his  signature  to  further  evasive  notes  to  this  legation. 
At  the  German  legation  the  other  evening  I  had  a  talk  with  a 
brother-in-law  of  Seftor  Sanabria,  and  he  said  the  minister  had 
received  an  intimation  from  the  President  to  hurry  up  and  get  well. 
The  German  minister  tells  a  story  he  heard  from  a  German  subject, 
who  heard  it  from  the  minister  of  public  instruction  at  the  Club 
Concordia  three  or  four  days  ago.  It  appears  that  the  said  minis- 
ter and  the  minister  of  foreign  relations  went  to  see  the  President 
on  the  day  of  his  arrival  in  Caracas.  Having  lauded  His  Excel- 
lency for  a  time,  they  brought  up  the  advisability  of  arranging  the 
several  important  qiiestions  pending  between  the  Government  and 
the  American  and  British  legations.  The  President  said  he  would 
arrange  them,  and  the  ministers  were  flattering  themselves  on  suc- 
cess, when  the  President,  who  had  suddenly  sized  up  their  attitude 
in  the  matter,  thundered  out,  ''Yes,  I  will  arrange  with  these  bad 
foreigners  by  giving  them  two  kicks!"  and  he  went  through  the 
motions. 

On  the  evening  of  the  27th  instant,  while  a  guest  of  the  Chilean 
minister  at  the  opera,  I  was  introduced  to  the  President,  and  he 
was  very  courteous  in  his  manner  toward  me.  When  asked  by  the 
Chilean  minister  how  he  had  been  since  last  in  the  capital,  he  replied: 
*'I  have  been  very  well.  It  is  only  my  creditors  who  have  been 
bad  [unwell]." 
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This  afternoon  the  British  minister,  Mr.  Bax-Ironside,  told  me 
that  I  would  get  k  reply  from  the  Venezuelan  Government  to  the 
Department's  dispatch  this  evenine,  and,  in  fact,  the  reply  did 
come,  and  was  of  the  nature  described  by  the  British  minister,  he 
having  said  that  it  would  be  unfavorable.  This  shows  that  Mr. 
Bax-Ironside  keeps  in  very  close  touch  with  Sefior  Sanabria,  and, 
indeed,  he  informed  me  that  while  he  is  away  in  Trinidad  this  com- 
ing month  Sanabria  will  let  him  know  if  anything  important  arises 
hei-e. 

Sefior  Sanabria 's  reply  (copy  and  translation  inclosed)  adds 
nothinc  now  to  his  other  replies  and  is  evasive  in  character.  It  still 
reminds  the  United  States  Government  that  the  courts  of  justice 
should  not  be  interfered  with,  and  carefully  avoids  making  a  system- 
atic reply  to  the  points  made  by  Mr.  Adee  in  favor  of  the  restoration 
of  the  company's  property.  As  Seflor  Sanabria  says,  the  Executive 
ha.*)  seen  the  copy  of  the  Department's  No.  222,  and  has  instructed  him 
to  reply  as  he  nas  done. 

I  can  ad<l  nothing  further  in  the  present  dispatch  except  to  inclose 
a  copy  of  a  letter  to  the  New  York  and  Bermudez  Company  from 
their  manager  here,  together  with  a  notice  from  the  director  of  the 
French  Cable  Company  at  Caracas,  which  informs  Manager  Wright 
that  the  Venezuelan  Government  is  delaying  his  telegrams  to  nia 
company. ,  This  is  one  more  complaint  against  this  Government,  and 
as  it  has  also  to  do  with  the  unfair  way  in  which  the  company  nave 
been  treated  from  the  beginningof  the  legal  proceedings  I  have  con- 
cluded it  in  this  dispatch.  Mr.  Wright  has  not  asked  me  to  make  any 
complaint  to  (he  authorities. 

I  have,  etc.  Norman  HirrcHiMeoN. 


1.  It  is  Mud  the  appointmeot  of  a  receiver  hoa  been  made  in  etrict  accordance  with 
tlic  Vont-zui'lan  laws  uf  procedure,  and  article  373,  section  7,  is  cited  u  that  put  of  the 


upoQ  which  thtr  8cq  unit  rat  Uin  is  founded. 

lia  ifi  con^cl.  Dnivided  thv  company  powpww  only  a  lease;  the  article  and  seo- 
>nly.    But  the  jud);c  of  lintt  instance  haa  taken  for  granted  that  the 


company  puawaxes  a  tcasi'  only,  lie  tan  not  take  for  granted  that  which  forms  a  part 
the  quefltionB  at  iaeuf,  and  which  according;  to  the  complaint  must  be  argued.  11  mu__ 
be  cetabliehed  that  the  company  haa  a  lease  only,  without  holding  definite  title*  lo  the 
pruperty  seq  ilea  (rated.  The  company  have  documi^nta  proving  their  definite  titles, 
which  are  on  record  in  Venezuela,  and  which  have  been  put  before  the  court.  Until 
the  nreient  time  the  Ilamillonconccwion  was  never  before  called  a  '"lease."  and  surely 
the  Judge  of  first  instance  <-an  have  no  legal  right  for  taking  for  granted  that  U  is  a  lease 
or  that  the  coTn{>any  piisaessee  only  a  lease.  Tfierefcire.  as  it  has  not  bei^n  eelaiilished  by 
the  court*  that  the  company  held  a  lease  only,  the  article  373,  section  7,  can  not  apply, 
&n<t  if  they  can  not  apply,  then  the  seqiirstratiun  haa  not  l>een  legal. 

2.  It  is  said  the  failure  to  canalize  tlie  rivers  is  not  the  only  complaint  against  the 
ccmfMiny. 

It  is,  nevertheless,  the  only  complaint  that  can  be  considered  in  the  present  pro- 
ceedings as  regards  the  matter  of  SMwstration. 

According  to  the  laws,  export  evidence  is  necessary  to  prove  that  the  canalization 
haa  not  l>e<m  done.  A  technical  commission  is  only  at  the  present  time  about  to  be 
eentloreport  on  thoBtatOot  thoriveisinqueationi  therefore  the  charee  of  noncanaliia- 
tion  ehould  not  have  appeared  in  the  complaint,  as  no  evidence  of  the  kind  required 
by  the  code  had  been  procured  at  the  time  the  proceedings  bcmtn. 

Further,  by  Minititcr  Fulido's  decree  of  July  17,  1900,  it  was  declared  that  the  com- 
pany had  fulfilled  up  to  date  all  the  engagements  and  obligations  of  its  contract.  The 
decree  did  not  call  it  a  ''  lease." 
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3.  The  ''Felicidad"  case  can  not  relate  in  any  way  to  the  grounds  upon  which  the 
Government  of  the  United  States  requests  the  restoration  of  the  company'B  property 
pending  legal  settlement.    (That  case,  however,  was  decided  in  titvor  oi  the  company.) 

4.  The  ract  that  the  receiver  is  shipping  thousands  of  tons  of  asphalt  of  enormous 
value  to 'New  York,  in  a  secret  manner,  does  not  lend  a  pleasing  color  to  the  case, 
whidi  is  subjudice. 

5.  The  principal  reason  why  the  company's  property  should  be  restored  to  it  is  thai 
the  artide  373,  section  7,  can  not  apply,  as  the  question  of  a  "lease"  has  yet  to  be 
established  by  the  tribunals.  The  complaint  and  the  company's  answer  are  sufScient 
to  show  that  this  step  is  fust  necessary. 

Norman  HurcHiNaoN. 

[Indosure  to  No.  349.] 
Code  of  Civil  Procedure  (extracts  from). 

Art.  281.  In  cases  of  indemnitor  and  guaranty,  the  plaintiff  as  well  as  the  defendant 
may  ask,  at  the  moment  of  answering,  for  the  citation  of  the  person  liable  to  indemnify 
or  guarantee,  and  the  judge  shall  order  the  same  to  be  done  immediately;  but  the  course 
of  uie  cause  shall  not  be  susp^ended  except  when  there  is  authentic  proof  either  directly 
of  the  obligation  to  indemnify  or  guarantee,  or  of  the  act  from  which  such  obligation 
arises  as  of  right. 

Art.  284.  The  party  who  requests  that  an  extraordinary  term  be  granted  him  for 
the  taking  of  evidence  in  places  which  are  situated  at  more  than  two  thousand  kilo- 
meters from  that  at  which  the  suit  is  being  carried  on  shall  necessarily  make  his 
request  at  the  moment  of  answering  the  action  and  put  forward  the  proof  or  securities 
on  which  the  petition  is  based.  Tne  opposite  party  shall  state  whether  he  objects  or 
not  to  the  granting  of  the  request,  and  the  tribunal  shall  restrict  itself  to  declaring  that 
the  petition  has  been  duly  made  and  shall  make  the  necessary  order  after  the  taking  oi 
the  evidence  in  confonnity  with  the  provisions  on  the  matter. 

Art.  368.  At  any  stage  or  epoch  of  the  cause  whatsoever,  if  there  is  proof  of  the  right 
sued  for,  although  it  be  by  the  deposition  of  witnesses,  when  this  proof  is  admissible 
according  to  the  civil  code,  any  of  the  parties  may  request,  according  to  the  case,  and 
the  judge  may  ^nt: 

Fu^t.  Prohibition  to  alienate  the  subject-matter  of  the  dispute. 

Second.  The  sequestration  of  determmate  properties. 

Third.  Deposit  of  security,  and  in  default  th(TtK)f  the  attachment  of  sufficient 
property. 

Art.  369.  None  of  the  majeurs  stated  in  the  three  preceding  numbers  shall  be 
ordered,  or  shall  be  executed  if  they  are  ordered,  if  the  party  against  whom  they  have 
been  requested  or  decreed  give  sufficient  security  or  guaranty. 

If  the  other  partv  should  object  to  the  efficacy  or  sufficiency  of  the  guaranty,  the 
tribunal  shall  aecide  on  the  proofs  put  forward  at  the  first  hearing. 

Art.  370.  Refers  to  those  who  sue  in  forma  pauperis. 

[Indosure  to  No.  349.] 

Art.  373.  Sequestration  shall  be  decreed: 

First.  Of  the  chattel,  the  subject-matter  of  the  action  when  the  defendant  has  no 
responsible  property,  and  it  is  with  reason  feared  that  he  may  conceal,  alienate,  or 
deteriorate  it. 

Second.  Of  the  subject-matter  when  its  possession  is  doubtful. 

Third.  Of  the  wife's  property,  and  in  default  thereof  of  that  of  the  conjugal  partner- 
ship, or  of  the  husband,  sufficient  to  cover  the  former  when  the  husband  wastes  the 
wife's  property. 

Fourth.  Of  sufficient  property  of  the  inheritance,  or,  in  default  thereof,  of  the 
defendant,  when  he  who  has  been  deprived  of  his  lawful  property  reclaims  it  from 
those  who  take  or  hold  his  inherited  estate. 

Fifth.  Of  the  real  property  which  the  defendant  purchased  and  is  enjoying  without 
paying  the  purchase  money. 

Sixth.  Of  the  subject-matter  in  dispute  when,  delinite  judgment  having  been  given 
against  the  holder  thereof,  the  latter  appeals  without  giving  security  to  answer  for  the 
said  subject-matter  and  its  fruits,  although  it  be  real  estate. 

Seventh.  Of  the  property  leased,  if  the  defendant  is  sued  for  default  in  payment 
of  the  rental;  on  account  of  the  property's  becoming  deteriorated;  or  on  account  of 
having  failed  to  make  improvements  to  which  he  is  bound  by  the  contract,  provide 
any  oi  the  circumstances  be  proved  in  the  manner  indicated  in  article  368. 

In  this  case  the  owner,  and  the  purchaser  in  the  case  mentioned  in  No.  6,  may 
demand  an  order  that  they  themselves  be  named  repository,  and  the  property  shall 
remain  subject  to  answer  the  lessee  or  the  purchaser  when  necessary. 
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[InclHDrB  to  No.  MQ.) 

Mr.  ffiilthiiuon  lo  DepartmtrU  ofStaU. 

AUERICAN    LeOATTOH, 

Caraeat,  Novrwixr  11,  1904. 

Tbe  inclosed  are  intended  to  be  put  with  my  No.  349,  of  October  2B,  1904.  Ab 
explained  in  th&t  dispatrh,  it  was  imposnble  at  the  time  to  finish  them. 

I  inclose  a.  better  translation  of  SeAor  Sanabria's  not«  to  this  legation;  also  a  copy 
of  the  aame  as  sent  in  Spanish ;  and  a  copy  of  the  article  373. 

(Incloian  to  Ho.  3tt— Tmulatloo.] 

Mr.  Sanabria  lo  Mr.  Ilutdrinion. 

Caracas,  Oclober  19, 1904. 

Sie:  In  one  of  our  recent  interviews  your  honor  had  the  kindness  to  read  to  me  tbe 
note  which  under  date  of  the  26th  of  August  last  past  waa  sent  by  Mr.  Adee,  Acting 
Ijecretary  of  State  of  the  Untied  States,  rt^arding  a  certaiA  requeet  previously  made 
by  the  American  legation  concerning  a  suit  brought  by  the  Government  of  the  Repub- 
lic against  the  New  York  ami  Bermudez  Company.  Your  honor  aim  kindly  left  me 
a  copy  of  the  note  referred  to. 

1  nave  informed  the  Executive  of  tbe  contents  of  the  communication  from  the 
Department  of  State,  and  in  accordance  with  the  instructionH  which  have  been  given 
me  in  this  matter  I  beg  lo  give  your  honor  the  following  reply; 

As  may  be  seen  from  the  cofrespondcnre  which  I  have  had  the  honor  to  carry  on 
regarding  this  matter  with  the  worthy  legation  of  which  your  honor  is  now  in  chuge. 
the  Oovemmfnt  of  Venezuela  has  always  said  to  the  Government  of  the  Unitea 
States  that  the  above-mentionert  suit  liaving  been  submitted  lo  the  decision  of  a 
competent  tribunal,  the  ttolc  recourse  of  the  interested  parties  was  to  lake  such  stepa 
and  other  raeasun-e  of  defense  before  the  judgcn  as  thev  are  entitled  tii.  Such  declam- 
tion  is  easilv  mn-n  to  bo  explainable,  for  apart  from  the  fact  that  in  Veneiuela,  as  in 
all  civilixetl  counlriett.  complete  separation  exists  between  the  several  branchee  of 
the  public  power,  in  the  case  of  whic'h  we  are  treating  the  only  power  pri-scribed  by 
the  Kxev'ulive  is  to  cause  this  separation  to  be  respected,  and  by  this  mirans  safe- 

?iard  the  independence  of  the  courts  of  the  nation.  And  as  it  is  a  fact  that  the  New 
Dtk  and  Bermudez  Company  has  been  able,  under  the  Venezuelan  laws,  to  enter 
upon  its  defense  in  the  way  it  has  thought  most  expedient  to  select,  it  can  be  assured 
that  any  interference  that  any  other  persons  might  attempt  to  effeet  in  the  course  of 
the  suit  would  not  Ijo  ))ased  on  a  just  cause.  With  the  exception  of  persons  who 
bold  the  position  of  either  plaintiff  or  defendant  in  the  controversy,  it  would  be  in 
vain  to  endeavor  to  find  any  other  who  actually  has  the  right  to  interfere  in  the  suit 
now  in  course.  The  above  means  have  existeil  and  still  exist  for  keeping  the  suit 
within  Ihe  limits  prescribed  by  the  law  whi<'h  governs  it  according  to  extremely 
w<-ll-known  principles,  and  it  has  also  been  taken  into  account  by  the  Executive  that 
any  discussion  whatever  outside  of  the  court  proceedings  in  entirely  foreign  to  the 
ends  aiu)ed  at  by  the  legislator,  not  only  because  it  is  useless,  since  Ihe  magistiatea 
who  will  have  to  decide  the  various  points  on  which  it  is  based  will  not  pay  any 
attention  to  it.  but  also  such  a  principle  is  unacceptable.  Moreover,  it  lends  to  ignore 
the  legitimate  authority  bestowed  on  the  ofGcials  who  have  the  sovereign  authority 
to  decide. 

It  is  well  that  the  company  should  allefie  in  due  time  each  and  every  of  the 
reasons  which  Mr.  Adec's  note  contains.  It  is  well  that  the  company  should  petition 
the  court,  as  it  has  dune,  fur  the  revocation  of  the  decree  of  separation.  It  is  well, 
finally,  that  the  company  should  submit  to  the  consideration  of  the  court  any  com- 

Slainte  it  may  have  to  make  acainst  all  or  any  of  the  acts  of  the  pervon  appointed 
epoeitary.  who  necessarily  will  be  resnonsihle  for  them  in  such  capacity.  All  thb 
comes  within  the  provisions  to  which  tne  suit  in  course  is  subject  ami  consequently 
within  the  faculties  of  the  judicial  authority  calle<l  to  decide  it:  l>ut  consequently  the 
Executive  eou Id  not  take  cocnizance  of  the  variouspoints  to  which  I  have  just  referred 
and  which  are  analyzed  at  length  in  the  communication  from  the  Secretarj'  of  State 


without  usurping  the  authority  given  by  the  constitution  to  another  department.  By 
acting  in  this  way  the  Uovcmment  of  Venezuela  not  only  coinpliee  with  its  primordiu 
duty  of  obeying  the  provisions  of  the  federal  constitution,  but  submits  to  well-defined 
and  univerally  adopt«l  precedents  and  principles. 
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For  the  rest  the  reasons  the  Executive  has  had  to  ask  for  the  sequeBtratioiL  of  the 
mine,  which  the  company  possessed  under  the  Hamilton  contract,  are  justified  by  the 
peremptory  duties  that  public  administration  is  called  upon  to  fulfill  for  tbe  good  of  the 
community.  They  apptear  from  the  judicial  proceedings  as  well  as  the  decision  now 
ap])ealed  from,  wnich  in  first  instance  confirmed  that  measure  which  legally  and 
justly  the  plaintiff  asked  for. 

The  Executive  can  neither  refute  declarations  which  the  judge  will  neceasaril^^  take 
into  account  in  due  time  nor  be  wanting  in  respect  toward  the  highest  court  of  justice  in 
the  State,  and  it  must  forbear  to  quali^^  any  acts  or  facts  which  only  the  court  is  in  a 
position  to  consider  and  define. 

The  Executive  hopes  that  these  friendly  and  frank  declarations  will  be  duly  accepted 
by  the  American  Grovemment  not  only  in  behalf  of  the  interest  that  on  various  occa- 
sions has  inspired  the  traditional  harmony  existing  between  both  nations,  but  alsb  in 
consonance  with  the  careful  respect  in  wnich  the  United  States  have  held  the  inalien- 
able authority  of  courts  of  justice. 

I  have,  etc.,  Gust.  J.  Sanabria. 

[Inoloflure  to  No.  349.] 
Mr,  Wright  to  New  York  and  Bemiudez  Company. 

Caracas,  October  SO,  1904. 

Dear  Sirs:  Inclosed  please  find  copies  of  the  two  cables  sent  you  on  October  28. 
1904.  I  was  informed  yesterday  that  tnc  cable  sent  by  me  October  28,  and  addressed 
to  Wellow,  Philadelphia,  had  been  held  up  by  the  (k)yemment  censor.  This  inforaia- 
tion  came  from  the  cable  company.  I  at  once  sent  Pastor  to  investigate  and  import 
what  the  matter  was.  He  first  saw  the  cable  people,  and  they  stated  as  follows:  *'The 
(jovcmment  censor  stopped  the  cable  and  reoorted  it  to  General  Valerino,  the  Govern- 
ment director  of  telegraphs,  who  asked  us  wno  was  sending  this  cable.  We  replied, 
*  Mr.  Wright,  the  managing  director  of  the  New  York  and  Bermudez  Company.  *  *  Mr. 
Pastor  then  interviewed  General  VsJerino,  who  told  him  that  when  he  asKed  the  cable 
company  who  was  sending  that  cable  the  reply  was:  '*  We  believe  it  is  sent  by  some  one 
in  the  employ  of  the  Bermudez,  of  which  Mr.  Camer  is  the  managing  director."  Mr. 
Pastor  then  showed  General  Valerino  the  receipt  of  the  cable  company,  which  was 
made  oiit  in  my  name,  but  the  General  said  that  before  the  cable  ct^uld  go  forward  it 
would  be  necessary  for  me  to  aeo  the  minister  of  interior  and  get  an  order  from  him  to 
that  effect.  This  I  have  not  yet  been  able  to  do,  and  I  suppose  they  will  hold  up  all 
my  cables.  I  believe  the  statement  of  the  cable  company  is  absolutely  correct  and 
that  the  Government  has  purposely  garbled  it  to  make  an  excuse  to  hold  my  cables 
until  I  show  them  my  codes,  which  of  coiu^e  I  will  not  do.  I  have  reported  the  case 
to  Mr.  Hutchinson,  who  is  taking  it  up  with  the  De^rtment  of  State. 

In  this  connection  the  following  occurs  to  nie:  This  Government  has  a  suit  against 
the  cable  company  for  cancellation  of  their  concession,  and  it  has  been  held  in  suspense 
with  the  hope  that  the  French  would  furnish  the  money  to  consolidate  the  foreien 
debt.  Yesterday  Jackband  received  private  information  from  Germany  that  the 
Germans  had  agreed  to  furnish  the  money,  taking  the  custom-houses  as  security,  and 
there  is  every  reason  to  suppose  the  information  to  be  correct.  If  this  is  the  case,  it 
will  account  for  this  sudden  action,  and  unless  our  Government  acts  promptly  tfiis 
Govcmnient  wUl,  in  case  of  a  demand  from  our  Government,  play  the  Germans  asainst 
us,  and  as  the  only  vulnerable  point  here  is  the  pocket,  and  that  being  in  the  nands 
of  the  Germans,  we  will  have  serious  international  difficulty  to  overcome. 
Yours,  etc., 

Robert  K.  Wright. 


Mr,  Hutchinson  to  Secretary  of  Sf<it€. 

[Telegram.] 

Caracas,  November  5,  1904 — 9.12  a.  m. 

Notify  New  York  and  Bermudez  Company,  Philadelphiaj  the  Vene- 
zuelan Uovernment  has  stopped  the  last  two  cables  in  cipher  from 
their  manager.     Shall  I  take  any  action? 

Hutchinson. 
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Mr.  IlutehinMon  to  Mr.  Hay. 

No.  350.]  Amebican  Leoation, 

Caracas,  Novembers,  1904. 

Sir:  I  have  the  honor  to  confirm  my  telegram  of  to-day,  wbioh 
deciphered  read  as  follows; 

Notify  New  York  and  Bsrmudas  (Bennudez)  Company,  l^ilwlelphift,  the  Vene- 
lueUii  Qoverament  haa  sMpped  the  Uat  two  c&blfie  in  cipher  from  their  nunager. 
Shall  I  take  any  action? 

HUTCniHSOtl. 

And  the  Department's  reply,  in  cipher,  of  to-day,  reading  as  foJlowBi 

No  action  oeceeeary  at  present. 

LooHB. 

As  the  word  "Bermudez"  did  not  appear  in  the  code  I  knew  the 
Department  would  understand  what  was  meant  hy  'iBermudae," 

I  sent  the  telegram  in  question  because,  for  the  second  time,  the  man- 
ager of  the  New  York  and  Bermudez  Company  complained  to  me  that 
hiscables,  even  in  cipher,  are  being  stopped  by  the  fiscal.  Upon  his  firat 
complaint  I  advised  the  Department  m  my  No.  349,  of  October  19; 
at  the  conclusion  of  the  dispatch,  that  Mr.  Wright's  cables  were  being 
interfered  with  and  inclosed  papers  to  prove  the  fact. 

Upon  hia  second  complaint  1  sent  my  telegram  of  this  mornings 
date.     In  accord  with  the  Department's  mstructions,  this  legation  wiU 
take  no  action  in  relation  thereto  for  the  present. 
I  have,  etc., 

Norman  HurcuinsoN. 


Charge  HvicKinaon  to  the  Secretary  qf  Slate. 

No.  357.)  American  Legation, 

Caracas,  November  IS,  1904. 
Sir  :  I  have  the  honor  to  confirm  my  telegram  of  this  monung  to 
the  Department,  reading  as  follows: 

Our  newspaper  Mend  expelled  bv  Pieeident's  decree.    Must  leave  to-monow, 
'hough  I  aakea  week's  respite  in  whicn  to  settle  his  private  aS  '        "" 
I.  prejudicial  to  public  saiety  (order).    See  my  dis[HUch  No.  3 


though  I  asked  week's  respite  in  whicn  to  settle  his  private  afiaira.    The  reason  given 

HuiCHINSON. 

The  above  telegram  I  directed  to  Mr.  Loomis,  as  I  knew  he  would 
understand  who  "'our  newspaper  friend"  was,  and  owing  to  lack  of 
time  I  could  not  look  up  the  working  of  the  code  used  for  proper 
names. 

At  half  past  7  this  morning,  Ur.  A.  F.  Jaurett,  the  newspaper 
friend  in  question,  an  American  citizen  and  correspondent  of  the 
Kew  York  Herald,  telephoned  me  that  he  had  just  received  word  to 
present  himself  at  the  ministry  of  interior  within  half  an  hour  so 
that  the  secretary  of  the  Government  could  read  to  him  an  order  of 
expulsion,  which  came  out  in  the  Official  Gazette  late  last  evening 
in  the  form  of  a  Presidential  decree.  (Copy  and  translation  in- 
closed.) 

I  at  once  hastened  to  Mr.  Jaurett's  house  and  asked  him  to  go 
with  me  to  the  residence  of  the  minister  of  foreign  relations.  There 
I  asked  S^or  Sanabria  if  he  could  not  arrange  as  a  favor  to  me  that 
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Mr.  Jaurett  should  have  until  the  sailing  of  the  steamer  leavinig  one 
week  from  to-morrow  from  La  Guaira,  as  he  could  underatana  thai 
Mr.  Jaiu'ett's  affairs  have  grown  to  quite  a  great  extent  since  his 
arrival  in  the  country,  some  eight  years  a^,  and  that  it  would  take 
him  several  days  at  least  to  settle  his  anairs  without  considerable 
pnersonal  loss.  SefLor  Sanabria  was  surprised  to  learn  of  the  expul« 
sion,  as  he  had  had  no  notice  of  it,  which  he  should  have  had,  from 
the  fact  that  Mr.  Jaiu*ett  is  consul  of  Panama.  However,  he  said 
he  would  at  once  go  to  the  minister  of  interior  and  see  if  Mr.  Jaurett 
would  be  permitted  to  delay  his  departiu'e  one  week,  and  that  he 
would  at  once  inform  me  of  the  result. 

]^&.  Jaurett  then  went  to  the  telegraph  office  and  sent  a  telegram 
to  President  Castro,  in  which  he  asked  a  few  days  leave  in  which  to 
settle  his  private  affairs,  and  adding  that  he  had,  during  the  blockade, 
done  something  toward  assisting  Venezuela  out  of  an  embarrassing 
position. 

I  then  went  to  my  residence  and  in  a  few  minutes  the  minister  of 
forei^  relations  arrived.  He  said  he  had  seen  the  minister  of 
interior,  and  that  the  week's  respite  would  not  be  granted,  and  that 
he  was  very  sorry  personally,  as  Mr.  Jaurett  had  been  always  on 
such  friendly  terms  with  him.  He  added  that  the  foreign  repre- 
sentatives would  probably  inform  me  how  glad  they  were  that 
Mr.  Jaurett  was  gone,  and  that  he  knew  thev  did  not  like  him.  He 
also  said  his  Government  had  accumulated  a  great  deal  of  proof 
against  Jaurett,  in  the  matter  of  sending  telegrams  abroad,  which 
were  prejudicial  to  the  good  order  of  the  country.  Mr.  Jaurett's 
exequatur,  as  Panaman  consul,  had  been  withdra>\Ti  by  the  President, 
he  said,  but  that  the  decree  withdrawing  the  same  had  not  yet  been 
published  in  the  Official  Gazette. 

As  I  was  intending  to  send  the  telegram  to  the  Department,  which 
I  did  send,  I  awaited  the  departure  of  the  minister  with  consider- 
able anxiety,  as  it  was  then  about  10  o'clock,  and  the  cable  office 
closes  at  about  half  past  10  on  Sundays.  The  minister,  however, 
lingered  on  for  some  time,  and  at  the  time  he  left  he  must  have 
spent  a  half  hour  at  my  house. 

I  then  hastened  off  the  above  telegram  to  the  Department  as  best 
I  could. 

This  noon  I  sent  a  telegram  to  President  Castro  (copy  and  transla- 
tion inclosed),  asking  his  excellency  if  he  could  concede  to  Mr.  Jaurett 
until  the  21st  of  this  month,  for  the  arranging  and  settlement  of  his 
private  affairs.  In  fact,  I  have  done  everything  in  my  power  to  get 
the  time  of  expulsion  extended.  Without  instructions  from  tne 
Department  I  can  not  do  more,  as  the  Department  distinctly  forbid  * 
my  taking  any  action  of  any  kind  without  nrst  obtaining  instructions 
from  it.  From  the  time  of  receiving  the  notice  of  his  expukion, 
practically  Mr.  Jaurett  has  only  twenty-four  hours  in  which  to  settle 
nis  affairs,  which  are  complicated,  and  to  catch  the  Philadelphia  at 
La  Guaira. 

It  appears  to  me  that  a  protest  in  such  a  case  is  quite  proper.  The 
European  governments  are  complaining  about  these  expulsions,  in 
which  a  foreigner,  with  considerable  wealth  and  business  affairs,  is 
turned  out  of  the  country  by  a  Presidential  decree,  which  offers  no 
proof  of  wTongdoing  or  behavior,  and  which  usually  appears  on  a 
Saturday  evenmg,  so  that  one  has  no  time  to  protest  or  complain  to 
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the  authorities.  It  will  be  Dot«d  that  President  Castro  suddenly  left 
Caracas  yesterday  for  a  distant  point  in  the  country.  In  the  present 
case,  nothing  is  asked  for  by  Mr.  Jaurett  but  a  fair  time  in  which  to 
settle  his  affairs.  This,  up  to  the  time  of  writing,  has  not  been 
accorded,  and  I  do  not  expect  a  favorable  reply  from  the  President,  if 
one  at  all. 

I  have,  etc.,  Nobmak  Hutchinson. 


(Indoura.— TniuUtloD.) 
Chargi  HiUchinson  to  the  President  of  ihe  Verusaelan  Re'publie, 

Caracas,  Noven^er  IS,  1904. 
Could  Your  Excellency  concede  until  the  2l8t  of  the  present 
month  to  Mr.  Jaurett  in  which  to  arrange  bis  private  affairs  1 

NosHAN  Hutchinson. 

[lDglcMiir«>--TruuUtlDii.] 

The  Provisional  President  of  the  United  States  of  Venemela,  in  virtue  of  the  attri- 
bution 22  of  aiticle  SO  of  the  national  conatitution,  decrees: 

Articlb  1.  Shall  be  expulsed  from  the  territory  of  the  Republic  the  foreigner, 
A.  F.  G.  Jaurett,  notoriouBly  prejudicial  to  the  public  order. 

Art.  2.  The  proviBional  preBidenta  of  the  States,  the  govemore  of  federal  districts, 
the  governors  of  federal  territories,  and  the  adminiatraloTB  of  the  cusuim-housea  shall 
take  rare  that  the  said  foreigner  siudl  not  return  to  Venezuelan  territory. 

Art.  3.  The  minister  of  the  interior  is  charged  with  the  execution  of  the  piCMnt 
decree  and  the  communication  of  it  to  whom  it  may  be  neceeeary. 

Given,  signed,  and  sealed  with  the  seal  of  the  National  Executive,  and  referred  to 
the  minister  of  the  interior,  in  Caracas  12  of  November,  1904.  Ninety-fourth  year 
of  the  Independence  and  46th  of  the  federation. 

CipRiANO  Castro. 

The  minister  of  the  interior,  Lticio  Baldo. 


Chargi  Hutchinson  to  the  Secretary  of  State. 

No.  363.1  Ahebican  Legation. 

Caracas,  Novemher  17, 1904, 

Sib:  In  further  connection  with  my  No.  343  of  October  26  and  my 
No.  357  of  November  13,  this  year,  1  have  the  honor  to  acknowled^ 
the  receipt  of  the  Department's  tel^ram  of  yesterday,  which,  deci- 
phered, read  as  follows: 

Has  the  person  referred  to  in  yours  of  13th  left  Venezuela? 

The  person  referred  to  being  Mr.  A.  F.  Jaurett. 

On  the  same  day  I  repUed  U>  the  Department  as  follows: 

Ym;  sailed  on  the  PkilaiUlpkia  I4th;  destination  Porto  Rico. 

HUTCHDiaOM, 

I  have  the  honor  to  include  with  this  dispatch  a  copy  of  a  letter  of 
protest  handed  to  me  by  Mr.  Jaurett  on  the  day  of  his  expulsion  from 
Venezuelan  territorr. 

In  this  letter,  addressed  to  me,  Mr.  Jaurett  protests  against  his 
expulsion,  stating  that  it  is  without  cause  or  reason  whatsoever.    He 
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protests  against  the  summary  maimer  of  bis  e3(:pulsioi>9  ojady  hmwitig 
iiad  twenty-four  hours'  notice  before  being  compeU^d  to  Eeaye  ihe 
country,  and  having  received  that  notice  on  a  3unday,  a  dav  upam 
which  he  had  no  opportunity  to  settle  up  bis  numerous  affain  or 
attend  to  his  banking  transactions.  The  banks  lyere  not  open  on  the 
Monday  before  his  train  left  for  the  port  of  La  Guaira.  His  private 
business  transactions  had  extended  over  a  period  of  eig^ht  years,  the 
time  of  his  residence  in  this  country,  and  were  necessarily  extensive. 
He  claims  his  expulsion  has  and  will  result  in  great  financial  loss  to 
him.  He  concludes  by  asking  this  legation  to  present  his  protest  to 
the  Venezuelan  Government. 

Before  so  doing,  however,  in  accord  with  the  D^artment's  instruc- 
tions of  September  2,  1904,  to  me,  I  beg  to  ask  the  Department  to 
advise  me  if  I  shall  present  the  said  protest  or  not? 

I  wish  to  call  the  Department's  attention  to  the  Venezuelan  laws 
afFectinff  forei^ers^  a  translation  of  which  I  inclose.  As  Mr.  Jaureti 
owns  a  nouse  in  this  city,  it  would  appear  from  a  perusal  of  the  laws 
in  question  that  he  was  a  domiciled  foreigner.  If  so,  the  matter  of 
his  expulsion  was  a  question  for  the  courts.  On  the  other  hand,  the 
President  seems  to  have  an  unlimited  right  to  make  decrees  which 
become  the  supreme  law  of  the  land. 

As  an  example  of  duplicity  of  this  Government,  on  last  Sunday 
morning  the  minister  ox  foreign  relations  told  me  he  had  known 
nothing  about  Mr.  Jaurett's  expulsion  until  I  told  him,  and  remarked 
that  it  would  be  necessary  to  revoke  Mr.  Jaurett's  exequatur  as 
consul  of  Panama  before  he  could  be  expelled.  On  Monday  morn- 
ing, in  the  Official  Gazette,  I  saw  an  Executive  order,  signed  by  the 
mmister  of  foreign  relations  only,  revoking  Mr.  Jaurett*s  exequatur, 
and  dated  the  12th,  or  Saturday,  when,  according  to  the  ministers 
own  statement,  he  could  not  have  known  anything  about  Mr.  Jau- 
rett's  expulsion.  On  Sunday,  also,  he  had  told  me  at  our  second 
meeting,  in  my  house,  that  the  President  had  signed  an  order  on 
Saturday  revoking  the  exequatur.  Technically,  then,  Mr.  Jaurett's 
expulsion  w^as  somewhat  illegal,  in  so  far  as  I  can  make  out. 
I  have,  etc., 

Norman  Hutchinson. 

[iDclOBuro  No.  1.] 
Mr,  Jaureti  to  Chargi  Hutchinson. 

Caracas,  November  JS,  1904, 

Sir:  I,  Albert  Felix  Jaurett,  American  citizen,  editor  of  the  Venezuelan  Herald, 
residing  for  eight  years  last  past  at  Caracas,  in  the  Republic  of  Venezuela,  energetic- 
ally protest  against  the  decree  expelling  me  from  the  territory  of  the  said  Republic, 
without  any  cause  or  reason  whatsoever,  which  was  published  in  yesterday's  Vene- 
zuelan Official  Gazette,  and  ordering  me  to  be  deported  within  twenty-four  hours, 
thereby  depriving  me  absolutely — to-day,  the  13th  of  November  being  a  Sunday — of 
all  means  of  arranging  my  pending  affairs  or  even  withdrawing  the  money  which  I 
have  on  deposit  in  various  credit  institutions;  obliging  me  to  abandon  my  nouse  and 
valuable  furniture;  impossibilitating  me  from  realizing  the  numerous  securities  which 
I  at  pn.»6ent  hold;  iforcing  me  to  suspend  the  publication  of  the  Venezuelan  Herald, 
whicn  is  a  source  of  income  to  me;  compelling  me  to  sell  my  valuable  objects  of  art 
to  the  nearest  purchaser  at  an  enormous  sacTilicc,  and,  finally,  putting  a  complete  stop 
to  all  the  business  in  which  I  am  at  present  engaged. 

1  therefore  have  the  honor  to  ask  you  to  enter  tnis  protest  at  the  American  legation 
and  to  advise  the  Venezuelan  Govemm(>nt  that  1  shall  bring  a  claim  against  them  for 
the  amount  which  I  shall  determine  on  my  arrival  in  the  Imited  States. 
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I  again  energetically  protest  against  the  action  of  the  Government  of  Venezuela  and 
cmpli^ically  state  that  I  have  committed  no  act  whatsoever,  whether  of  an  overt  or 
public  nature,  detrimental  to  the  Grovemment  of  this  Republic  or  to  the  maintenance 
of  public  order  tht^rein.      ' 

I  have,  etc.,  A.  F.  Jaurbtt. 


(lodosnit.] 
Law  defining  the  duties  and  rights  of  foreigners  in  Venezuela. 
[Specially  tranBlated  for  "  The  Associated  Press."] 

The  Congress  of  the  United  States  of  Venezuela  decrees: 

Art.  1.  Foreigners  shall  enjoy  in  the  territory  of  Venezuela  the  same  rights  aa 
Venezuelans,  as  is  determined  by  the  constitution  of  the  Republic. 

Art.  2.  Foreigners  found  within  Uie  territory  of  the  United  States  of  Venezuela 
rfiall  be  considered  either  as  resident  or  in  transit. 

Art.  3.  Domiciled  foreigners  are — 

1.  Those  who  have  acquired  residence  in  conformity  with  the  provisions  of  the 
civil  code. 

2.  Those  who  have  voluntarily  and  without  interruption  resided  within  the  terri- 
tory for  more  than  two  years  without  diplomatic  character. 

3.  Tliose  who  own  real  estate  within  the  territory  of  the  Republic  and  who  have 
eetablifilie<l  permanent  residence  therein. 

4.  Those  who  have  been  residing  in  the  territory  of  the  Republic  for  more  than 
two  years  and  who  are  engaged  in  commercial  pursuits  or  any  other  kind  of  industry, 
provided  they  have  a  house  established  in  a  permanent  way*  even  though  invested 
with  the  character  of  consul. 

Art.  4.  Foreigners  in  transit  are  such  as  are  found  within  the  territory  of  the  Repub- 
lic and  are  not  comprised  within  the  definitions  of  the  preceding  article. 

Art.  5.  Resident  foreigners  are  subject  to  the  same  obligations  %s  the  Venezuelans, 
both  as  to  their  persons  as  well  as  their  properties,  but  they  are  not  subject  to  military 
service  nor  to  the  payment  of  forced  and  extraordinary  war  contributions  in  case  of 
revolution  or  of  internal  armed  warftue. 

Art.  0.  Foreigners  domiciled  or  in  transit  must  not  mix  in  the  political  affairs 
of  the  Republic  nor  in  anything  relating  to  said  political  affairs.  To  this  end  they 
can  not — 

1.  Form  a  part  of  political  societies. 

2.  Edit  political  newspapers  or  write  about  the  interior  or  exterior  poUUa  of  the  eounlry 
in  any  new8pai>er. 

3.  Fill  public  oflice  or  employment. 

4.  Take*  arms  in  the  domestic  contentions  of  the  Republic. 

5.  Deliver  speeches  which  in  any  way  relate  to  the  politics  of  the  country. 
Art.  7.  Domiciled  foreigners  who  violate  any  of  the  provisions  established  in  article 

6,  lose  their  character  of  foreigners,  and  become  ipso  ^cto,  subjected  to  the  respon- 
sibilities, burdenn,  and  obligations  which  might  oe  occasioped  to  natives  through 
intestine  political  amtingency. 

Art.  8.  If  in  contravention  of  the  express  prohibition  of  this  law  any  foreigner 
exercises  any  public  charge,  without  being  empowered  thereto  in  conformity  with 
section  22,  article  54  of  the  ctmstitution,  his  acts  are  null,  and  the  person  elected  and 
the  functionary  who  names  him  are  jointly  responsible  for  the  same. 

Art.  9.  Foreigners  in  transit  who  violate  the  provisions  of  article  6  shall  be  immedi- 
ately expelled  from  the  territory  of  the  Republic. 

Art.  10.  The  presidents  of  the  States,  the  governor  of  the  federal  district,  and  the 
ffovemors  of  the  federal  territories,  upon  becoming  aware  that  any  one  or  more  of  the 
domiciled  foreigners  residing  in  their  respective  jurisdictions  intermeddle}  in  the 
political  affairs  of  the  Republic,  they  shall  bring  a  proper  legal  action  throufi^  the 
ordinary'  tribunals,  transmitting  the  pro<*eeding8  in  the  cas(«  to  the  Federal  Executive 
in  a)mpliance  with  the  decree  to  be  passecl  in  ccmformity  with  the  dispositions  con- 
tained in  article  7. 

Art.  11.  Neither  domiciled  foreigners  nor  those  in  transit  have  any  right  to  resort 
to  the  diplomatic  n)ad,  except  when,  having  exhausted  all  legal  means,  before  the 
competent  authorities,  it  clearly  appears  that  there  has  been  a  denial  of  justice  or 
notorious  injustice  or  evident  violation  of  the  principles  of  international  law. 

Art.  12.  Foreigners  already,  or  to  be  heri^after  domiciled  and  those  in  transit,  who 
are  not  invested  with  a  diplomatic  character,  shall  be  obliged  to  make  a  declaration, 
before  the  civil  authority  of  the  place  in  which  they  may  be,  that  they  submit  to  the 
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provisbna  of  thepreBent  law  in  their  entirety,  and  to  those  of  theMecree  of  the  ISh 
of  February,  187^  which  eetabliaheB  the  rules  for  the  indeninixation  of  foreigiiei& 

All  foreigners  who  omit  to  make  this  declaration  shall  be  expelled  from  the  oonntay 
within  a  term  to  be  appointed  by  the  National  Executive. 

Art.  13.  Hie  civil  authorities  before  whom  the  declaration  should  be  made  dull 
use  common  paper  therefor  and  shall  not  make  any  charge  whatsoever.     The  origiiiik 
of  these  documents  shall  be  transmitted  to  the  nunister  of  the  interior. 
>•  Abt.  14.  The  National  Executive  shall  not  issue  exequaturs  for  the  oonenlar  or  vioe- 
consular  service  to  persons  who  are  engaeed  in  trade. 

Art.  15.  The  establishment  within  the  country  of  any  sodetiee  olanykiiidwliife- 
soever,  who  do  not  fix  their  headquarters  or  domicile  therein,  is  defiiiitdiy  pnh 
hibited. 

Art.  16.  Foreigners^  like  Venezuelans,  have  the  right  to  bring  daioae  against  ths 
nation  for  indemnization  for  loss  or  dam^e  occasioned  them  in  time  of  war  by  the 
legally  constituted  civil  or  military  authorities,  provided  always  that  the  latter  were 
arang  in  their  political  chaiacter;  but  they  shall  be  able  to  inake  these  dainis  only 
by  the  proceedings  established  in  the  interior  legislation  in  purpose  of  proving  the  Um 
or  dami^  suffer^,  and  also  their  just  value. 

Art.  17.  Neither  foreigners  nor  Venezuelans  can  bring  any  claim  against  the  Got- 
emment  of  Venezuela  for  loss  or  damage  occasioned  by  revolutionary  agents  or  annad 
bands  in  the  service  of  any  revolution,  but  they  shall  have  the  right  to  institate  per- 
sonal actions  against  the  authors  of  the  damage  for  the  loss  suffered. 

Art.  18.  The  provisions  of  this  law  are  without  prejudice  to  the  agreements  con- 
tained in  public  treaties. 

Art.  19.  The  presidents  of  the  States,  the  governor  of  the  federal  district,  and  the 
governors  of  the  federal  territories  shall  immeaiately  proceed  on  the  promulgation  d 
this  law  to  draw  up  a  list  of  forei^ers  domiciled  within  the  territory  wno  come  within 
their  respective  jurisdictions,  which  they  shall  duly  transmit  to  the  minister  of  exterior 
relations. 

Art.  20.  Foreigners  who  should  come  to  the  Republic  shall,  in  order  to  be  admitted 
within  its  territory,  be  under  the  obligation  of  presenting  before  the  principal  civil 
authority  of  the  place  where  they  entered  the  documents  which  prove  their  personal 
status  and  a  certificate  of  good  conduct  issued  by  the  authorities  at  their  last  place  of 
domicile,  which  documents  shall  be  in  due  legal  form. 

Art.  21.  The  National  Executive  shall  make  rules  and  regulations  for  the  working  of 
the  present  law. 

Art.  22.  The  Executive  decree  of  the  14th  of  February,  1873,  which  determines  the 
rights  and  duties  of  foreigners,  and  the  Executive  decree  of  the  30th  of  July,  1 897.  which 
treats  of  the  interference  of  foreigners  in  the  electoral  affairs  of  the  country,  are  hereby 
repealed. 

Given  at  the  legislative  federal  palace,  in  Caracas,  this  11th  day  of  April,  1903 — Yesr 
92  of  the  independence  and  45  of  the  federation. 

J.  A.  Velutini,  President  of  the  Senate. 

Federal  palace,  in  Caracas,  this  16th  day  of  April,  1903 — Year  92  of  the  independence 
and  45  of  tne  federation.    To  be  execute<i. 

CiPRiANO  Castro. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  360.]  American  Legation, 

Caracas,  November  20,  1904. 

Sir:  In  further  connection  with  my  No.  349,  of  October  29,  and 
my  No.  350,  of  November  5,  1904,  I  have  the  honor  to  inclose  copies 
of  letters  exchangjed  between  Mr.  Robert  K.  Wri^lit  and  the  mana^ng 
director  of  the  New  York  and  Bennudez  Company  and  this  legation 
respecting  the  stoppage  of  the  former's  cipher  tele^ams  to  his  com- 
pany by  tlie  Venezuelan  authorities. 

According  to  Mr.  Wri^lit's  letter  of  the  12th  (copy  inclosed),  the 
two  tele^ams  referred  to  in  my  previous  dispatches  have  not  yet 
been  allowed  to  pass,  one  having  been  delayed  sinc«  tlie  28th  ultimo 
(about  three  weeks)  and  the  other  sinc^  the  4th  instant  (about  two 
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weeks)  .^  It  is  evident  from  Mr.  Wright's  letter  of  the  18th  that  the 
Venezuelan  authorities  do  not  intend  that  any  of  his  cipher  telegrams 
shall  pass  the  fiscal,  and  this  is  made  certam  by  the  answer  of  the 
minister  of  fomento  (copy  and  translation  inclosed)  to  Mr.  Wright's 
formal  protest  (copy  inclosed). 

The  minister  of  fomento,  Seflor  Amaldo  Morales,  points  out  that 
the  name  of  tlie  sender  of  the  telegrams  in  question  was  not  satis- 
factorily given^to  the  fiscal  by  the  French  Caole  Company  and  that 
the  telegrams  were  in  cipher,  which  is  against  the  law,  only  diplo- 
matic ministers  having  a  legal  right  to  send  cipher  messages  without 
being  challenged.  The  minister's  dictum,  in  which  he  states  the 
company  has  not  vet  cleared  itself  from  the  charge  of  being  revolu- 
tionary, is  founded  on  hitherto  unknown  laws. 

The  company  has  sent  cipher  messages  for  several  years  without 
having  been  challenged  until  the  present  time.  The  very  fact  that 
litigation  is  pending  between  this  Government  and  the  company  is 
sufficient  to  show  that  this  Government  is  capable  of  suppressing  all 
the  evidence  it  can  in  favor  of  the  company,  and  the  stoppage  of  the 
telegrams,  in  view  of  the  pending  litigation  and  without  a  fair  cause, 
constitutes  a  denial  of  justice  and  rignt  of  a  very  grave  nature. 

In  accord  with  instructions  already  received  from  the  Department, 
this  legation  will  take  no  present  action  in  the  'premises. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  360.] 
Mr,  Wright  to  Mr,  Hutchinson, 

Caracas,  November  It,  1904. 

Sir:  I  beg  to  call  your  official  attention  to  the  following  facts: 

On  October  28, 1904,  I  addressed  a  cable  to  "  Wellow-Filadelfia, "  which  is  the  cable 
address  registered  in  Philadelphia  of  one  of  the  departments  of  this  company;  said 
cable  was  entirely  on  the  company's  business  and  related  to  the  liti^tion  now  in 
profi^ss  here,  to  which  the  Venezuelan  Government  is  a  party,  and  was  in  answer  to  a 
cable  received  by  me  from  the  company  on  October  27.  My  cable  was  accepted  by 
the  cable  company,  paid  for  by  me,  and  the  receipt  was  made  out  in  my  name;  mv 
name  was  also  entered  on  the  stub  of  the  receipt  book  in  the  cable  office,  which  book 
b  alwavs  subject  to  the  inspection  of  the  Venezuelan  authorities.  This  cable  was 
stoppea  by  the  Venezuelan  Government  fiscal,  or  censor,  at  La  Guaira,  and  has  never 
been  sent.  The  only  reason  given  for  this  detention  is  that  when  the  cable  company 
was  asked  by  General  Valerino,  the  Government  director  of  tele^phs,  who  was  the 
sender  of  that  cable,  the  answer  given  him,  he  claims,  was  not  satisfaictory.  Whether 
or  not  this  answer  was  satisfactory  is  a  matter  which  should  concern  only  the  cable 
company  and  the  director  of  telegraphs,  and  this  company's  business  should  not  be 
caused  to  suffer  by  any  alleged  error  or  mistake  of  the  cable  company. 

On  November  4,  1904,  1  addressed  another  cable  to  "Gyramanda-Filadelfia,** 
whirli  in  an(>th«T  n'gislcrt'd  address  for  this  company  in  Philadelphia.  It  was  accepted 
by  the  cable  company  and  receiptwl  for,  as  w^as  done  with  the  previous  cable,  and 
numberwl  24;  it  also  was  stopped  ))y  the  Venezuelan  Government  fiscal,  or  censor, 
at  I^  Guaira,  and  lias  not  yet  been  allowed  to  go  forwanl.  No  reason  whatever  has 
been  given  for  the  stoppage  of  this  cable. 

As  tne  Venezuelan  Government  is  the  plaintiff  in  two  suits  against  this  company  in 
its  own  courts  here,  you  can  readily  see  tnat  if  it  possesses  and  exercises  the  power  to 
stoj)  or  int(?rfere  with  the  means  of  communication  by  cable  or  otherwise  between  this 
office  and  the  ht^adquarters  of  the  company  in  Philadelphia,  that  this  constitutes  a 
grave  denial  of  justice,  and  I  beg  that  you  will  call  the  attention  of  the  Venezuelan 
Government  to  the  above*  abuse  of  power  and  international  right  and  request  that 
the  necessary'  orders  be  given  to  allow  my  cable  to  be  sent  and  received  free  from 
all  detention. 


■  •  t 
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You  have  my  positive  assaranco  that  no  cable  has  been  or  will  be  sent  by  me  eMfl 
«uch  as  refer  to  the  legitimate  buBineas  of  this  company;  and  while  we  might  be  wiUn^ 
under  ordinary  circumstances,  to  disclose  to  the  Government  the  contenti  «C  091 
cables,  as  we  are  now  in  litigation  with  the  Government,  and  our  cables  rdate  ti 
said  litigation,  it  Ib  manifestly  impossible  to  do  so  at  present,  aiid  the  GoTenminl 
should  not  expect  it. 

I  am,  etc.,  Robbbt  K.  Wrhi^. 


flnokMtfre  td  No.  80O.] 
Mr.  Wrig?U  to  Mr,  HtUchifuon. 

Caracas,  Notfembet  18, 1904. 

Dbar  Sir:  I  have  the  honor  to  inclose  herewith  copy  of  protest  addresed  by  ite 
to  the  minister  of  fomento,  together  with  his  reply  in  returning  the  amine,  and  taam^ 
lations  of  both/  papers. 

In  regard  to  tne  above  I  beg  to  inform  you  Uiat  this  company  has  been  sending  caUsi 
in  this  manner  for  several  years,  eveii  during  the  blockade  and  while  a  stiiteof  tfctoil 
war  existed,  without  interference  from  the  Venezuelan  Government;  and  I  hafi 
personally  been  sending  and  receiving  them  as  the  company's  repreaentatiTe  in  ths 
manner  also  for  several  months  without  any  question. 

I  desire  also  to  state  that  there  can  be  nothing  doubtful  about  the  aignatuies  to  fbs 
two  cables  in  question,  as  this  company  is  a  liu^  user  of  tiie  cable  and  has  aMsyt 
sent  them  in  the  way  that  these  were  sent;  and  they  are  Stopped  now  for  the  expntt 
purpose  of  preventing  any  quick  conference  with  my  superion  in  Philadeli^ia, 
hoping  thereby  to  prevent  our  making  anv  headwav  in  the  suit  brought  against  it 
or,  in  case  we  translate  our  cables,  to  be  aavised  beforehand  of  the  exact  nature  ana 
value  of  our  defense. 

Under  these  circumstances,  it  appears  to  come  under  the  head  of  a  denial  of  justice, 
and  I  submit  the  matter  to  your  attention  and  to  that  of  the  Department  of  State, 
that  you  may  take  such  steps  as  may  be  deemed  advisable. 

I  am,  etc.,  Robert  K.  Wright. 


[Inclosuro  to  No.  360— Translation.] 
Mr.  Morales  to  Mr,  Wright. 

Caracas,  November  16,  1904. 

Immediately  on  receipt  of  your  protest  at  this  Department,  I  addressed  m^tfelf  t6  thft 
director-general  of  telegraphs,  who  reports  as  follows: 

"Caracas,  November  15,  1904 — 94  and  4$, 
**CrnREN  Minister  of  Fomento:  Referring  to  the  protest  made  by  Mr.  Wright^  of 
the  New  York  and  Bermudez  Company,  1  bi^  to  report  as  follows:  On  Octobcn*  28,  at 
7.40  p.  m.,  the  censor  in  La  Guaira  held  a  cablegram  addressed  '  Philadelphia — ^Wellow,' 
bearing  as  responsible  sienature,  *  Wright,  manager  of  Bermudez  &  Co.*  As  there  is  w* 
in  Caracas  any  mercantile  firm  under  the  name  of  'Bermudez  &  Co.'  a  rectification  wtt 
asked  for  through  the  censor's  making  him  inquire  whether  the  sender  was  some  func- 
tionary of  the  New  York  and  Bermudez  i^ompany.  Said  censor  answerCKi,  'I  am 
informed  by  the  clerk  that  it  is  a  functionary  of  the  Bermudez  Company,  of  which  Mr. 
Corner  is  a  representative.'  As  the  cabloCTam  was  a  doubtful  one,  1  send  it  for  consul- 
tation for  Doctor  Baldo  and  has  been  held  ud  to  now.  The  4th  instant,  at  10.40  a.  m., 
another  cablegram,  No.  24,  from  Caracas,  addressed  Philadelphia,  for  'Giiamand,'  also 
with  a  very  doubtful  signature,  came  for  consultation.  It  was  reported,  *  Responsible 
signature.  New  York  and  Bermudez  Company, '  by  the  cable  ofSre  here.  The  cable 
omce  in  Caracas,  on  being  asked  again  to  give  a  responsible  signature  clear  enough, 
said  that  it  could  not  give  any  further  information  about  cablegram  No.  24  from  Caracaa 
for  Philadelphia  than  that  at  the  foot  of  the  message,  '  New  York  and  Bermudez  and 
Co.'  and  a  reason  for  which  said  message  was  also  held,  the  responsible  signature  not 
being  clear  enough.    God  and  Federation. 

**E.  Vicente  Valarino." 

Moreover  it  was  noted  that  the  messages  referred  to  were  mostly  written  in  code,  and 
it  is  a  law  universally  admitted  that  only  diplomatic  ministers  can  send  messages  in 
such  conditions  without  being  allowed  to  go  through  by  the  censor. 

What  has  been  done  in  the  case  of  a  representative  of  the  New  York  and  Beimudes 
Company  is  the  more  justified  by  the  fact  that  said  company  has  not  yet  justified  itself 
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from  the  charge  of  being  revolutionist  against  the  institutiona  and  Government  ol 
Venezuela  whirh  has  caused  the  nation  aerious  and  sreat  damages;  and  such  proceod* 
ings  would  he  the  more  juatiiied  if  the  above-mentioned  protest  involves  an  ntt«nipt 
made  by  said  company  to  defend  rights  which  it  can  not  eetabliab  otherwise.  Where- 
fore it  is  resolved  not  to  accept  said  proleat  and  to  return  it  with  the  present  resolution. 
God,  etc. 

Abnaldo  Horalbs. 


Mr.  Wrighl  to  mmitttf  effomatto. 


ftppenrs  before  you  and  with  the  greatest  respect  riiowi: 

That  on  October  28,  1904,  I  addreseed  a  cable  to  "Wellow"  Philadelphia,  which  is 
one  of  said  company's  registered  cable  addresses  in  Philadelphia,  which  cable  was 
accepted  by  the  rrench  Cable  Company,  and  a  receipt  for  the  payment  for  said  cable, 
duly  made  out  in  my  name  and  numbered  107  bv  the  said  cable  company  was  given 
to  me.  Sai<l  cable  was  stopped  by  the  Venezuelan  Government  fiscal,  or  censor,  at 
La  Ciuaira  and  has  never  been  forwarded. 

Tliut  on  Nuvcmbcr  4.  1W4.  1  addreseed  a  cable  to  "Gyramand,"  Philadelphia, 
which  is  also  one  of  the  registered  caWe  addresses  of  this  company  in  Philadelphia, 
which  cable  was  accepted  by  the  cable  company  and  paid  for,  and  a  receipt,  No.  24,  by 
said  company  made  out  in  my  name,  was  given  me.  This  cable  was  also  stopped  by 
tho  Venezuelan  Government  uscal  or  censor  at  La  Guaira  and  has  never  been  allowed 
logo  forward  to  its  destination. 

With  the  ^reateflt  respect  for  your  excellency  and  in  accordance  with  my  dntiei  aa 
maaaging  director  of  the  New  York  and  Bermudez  Company,  I  present  in  the  name 
of  said  company  a  formal  protest  against  the  detention  of  the  above-mentioned  cables, 
which  relate  euloly  to  the  business  of  this  company  in  relation  to  the  suite  now  pending 
before  the  courts  of  Venezuela,  and  respectfully  call  your  attention  to  the  fact  that 
un<ler  the  circumstances  said  detention  constitutes  a  grave  denial  of  justice  and  right, 
and  has  caused  and  continues  to  cause  great  loss  and  damage  to  the  New  York  and  Ber- 
mudez  Company. 

The  president  of  the  New  York  and  Bermudez  Companv  has  directed  me  to  inform 
your  excellency  that  this  company  will  hold  the  Venezuelan  Govenunent  responsible 
for  all  liisscB  and  damages  of  whatever  nature  and  kind  arising  from  the  above  acts  of 
detentions  and  from  anv  other  similar  acts  that  may  be  committed  in  the  future. 

I  beg  that  your  excellency  will  give  the  necessary  orders  that  I  be  furnished  with 
certified  copies  in  duplicate  of  this  protest  and  that  ail  my  cables  in  the  future  shall 
go  forth  witnout  detention,  hereby  certifying  that  no  cables  have  been  sent  by  me  in 
the  past  nor  will  be  sent  in  thefutureexcept  such  as  lelatA  exclusively  to  the  legitimata 
busmess  of  this  company. 

It  is  justice  that  I  ask  in  Caracas  this  12th  November,  1904. 

ROBBRT  K.  Wrkiht. 


The  Secretary  of  State  to  Chargi  Ilutchineon. 

[TelegT*m.l 

Department  of  State, 

Washington,  November  SI,  1904- 
You  will  iinmetliatoly  use  your  strenuuiis  good  offices  with  the 
Venezuelan  OorernmeQt  to  speed  the  prompt,  impartial,  and  final 
trial  and  decision  of  the  asphalt  case. 

Hat. 
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Mr.  Hutchinson  to  Mr.  Hay. 

Amebioan  Legation, 

Caracas f  November  B4t  1004- 
Sir:  I  have  the  honor  to  confirm  the  following  telegram,  sent  bjr 
the  manager  of  the  New  York  and  Bermudez  Company  here  to  hu 
superiors  at  Philadelphia,  through  the  mediimi  of  the  legation  and 
Department,  because  of  the  fact  that  this  Government  is  stopping  tha 
company's  cables  sent  in  the  ordinary  way: 

Inform  asphalt  company  agent  was  sent  Guanoco  (company's  code  word  used)  to 
collect  testimony;  was  arrested  and  expelled  by  the  agent  of  the  attomey-genenL 
Lawyer  Pinango  (company's  code  word  used)  was  threatened  with  death.  It  is  impos- 
sible to  obtain  impartial  trial.    (Signed)  Wright. 

Hutchinson, 

This  cable  will  be  paid  here  by  the  company's  manager,  at  whose 
request  it  was  sent. 

I  have,  etc.,  Norman  Hutchinson. 

Th€  Acting  Secretary  of  State  to  ChargS  Hutchinson. 

[Telegram.] 

Department  of  State, 
Washingtony  November  26 y  1904. 

Department's  request  to  the  Venezuelan  Government  to  instruct 
its  attorney-general  to  move  the  court  to  discharge  the  receiver  is 
consistent  with  and  stands  with  the  Department's  request  for  prompt 
and  impartial  trial  and  decision. 

LOOMIS. 


Mr.  Hutchinson  to  Mr.  Hay. 

[Telegram.] 

Caracas,  November  26,  1904 — ^-^0.  p.  m. 

Followed  instructions,  and  Venezuelan  minister  for  foreign  affairs  is 
riving  out  notice  that  the  Department  of  State  has  given  in  to  the 
Venezuelan  Government  and  has  abandoned  the  request  for  the 
removal  of  the  receiver.  I  told  him  we  still  reserved  the  point  if 
necessary.  Have  done  all  in  my  power  verbally.  Have  but  little 
faith  in  procuring  absolutely  impartial  trial,  owing  to  the  President's 
inclinations.     Full  particulars  by  mail. 

Hl^TCHINSON. 


}fr.  Hutchinson  to  Mr.  Hay. 

No.  368.]  American  Legation, 

Caracas^  November  26^  1904. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Department's  cipher  tele- 
gram of  the  22d  instant  instructing  me  as  follows: 

"You  will  immediately  use  your  strenuous  good  offices  with  the  Venezuelan  Govern- 
ment to  speed  the  prompt,  impartial,  and  final  trial  and  decision  of  the  asphalt 


■<TTa-»  »» 


In  accord  with  the  above  instruction,  I  have  the  honor  to  report  that  I  made  an 
appointment  with  Seftor  Sanabria,  minister  of  foreign  relations,  to  receive  me  at  the 
ministry  on  the  morning  of  the  23d  instant  at  9.15  o'clock. 
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I  pOBBod  three  houra  with  him.  in  a  perfect  atmosphere  of  cordiality, during  which 
time  we  diecusEted  the  principal  questions  before  us,  ''the  prompt,  impeJtial,  and  final 
trial  and  decision  o(  the  asphalt  case." 

In  aubetance.  I  said  1  had  received  further  instructions  from  the  Government  of  the 
United  States,  in  relation  to  the  New  York  and  Bermudez  Company's  Case.  That  my 
Government  dropped  for  the  present  the  discussion  on  the  removal  of  the  order  of 
sequestration,  but  reserved  the  point  if  necessary  for  the  future.  The  Government  of 
the  United  States  now  urged  the  Government  of  Venezuela  to  use  its  good  offlcee  in 
speeding  a  prompt,  impartial,  and  final  trial  and  decision  in  the  courts.  I  asked  if 
His  Excellency's  Government  could  not  do  something  to  briugabout  a  prompt  decisioD; 
and.  that  he  musteecthateverv-day  that  passed  meant  agreat  loss  b>  the  company  in  its 
interest.  I  aske<l  if  he  could  give  me  any  idea  when  the  final  decision  might  be 
expected. 

SeQor  Sanabria  replied  that  his  Government  could  not  interfere  or  make  suggeetiona 
to  the  court  in  this  retpect,  just  as  before,  in  the  case  of  the  removal  of  the  order  of 
sequestration,  his  Government  could  not  influence  the  courts,  which  had  their  proper 
functions  and  were  carrying  tliem  out  in  accord  with  the  xtrict  letter  of  the  law,  and 
ae  expeditouslv  as  jioBHible.  He  said  he  coulil  not  speak  to  any  of  the  judges,  but  he 
would  approach  the  attorney-general  of  the  nation  and  explain  to  him  that  the  Vene- 
zuelan (iovenimcnt  was  anxious  and  deemed  it  to  its  interest  to  have  a  prompt, 
impartial,  and  linal  decision  ot  the  case,  and  that  he  would  ask  the  attorney-general 
tn  sav.  BO  near  as  piissilile,  bv  what  date  the  tlesired  result  might  lie  ex)>ei-ted,  Seflor 
Saiwliria  said  turtner  that  ot  course  the  gathering  of  testimony  anil  presentation  of  it 
Diust  lie  considered  and  that  the  courts'  <'<>uld  not  deny  the  iMkrlies  asking  tor  such 
time 'and  [Kietponements  as  the  law  allows. 

1  then  took  up  the  subject  of  imi>artiality,  without  naming  it  to  him  ae  such.     I 
mentioned  the  fact  that  the  president  of  the  federal  and  cassation  court,  where  the 
final  decision  wouhl  be  rendered,  was  Sefior  JoHe  Amal,  and  that  (1)  SeSor  Amal  had 
originally  made  tlie  order  fur  the  sequestration  of  the  company's  pniperty;  that  (2) 
Seflor  Amal  had  confimieil  his  or*'        ''      "      '         '    '        »  ^    -  !     .  -  -  -       ...... 

finally  (3).  Seflor  Amal  would  ha 
president  of  the  I'ouri. 

Seflor  Sanabria  replied  that  Seflor  .4rnul  was  a  man  of  the  highest  character  and 
reputation  and  perfectly  fair  and  just.    He  said  the  President,  one  day,  in  his  pree-  - 
ence,  had  hniught  up  the  subject  of  the  New  York  and  Herniudez  Company  to  the 
judge,  but  tliat  the  judge  replied  tii  the  President:  "You  must  know,  your  excellency, 
that  I  must  not  talk  aSoxil  such  ouestions,"  and  the  President  agreed. 

(Sefior  Amal  is  president  of  tlie  Caracas  orgBJiizalion  which  is  booming  Genend 
Castro  for  the  next  presidential  term.  IW^-ISll.) 

I  then  mentioned  Judge  Carlos  Leon,  saying  that  I  understood  he  was  Mr,  Camer*! 
attorney  and  that  he  was  formerly  attorney  for  the  New  York  and  Bermudez  Company. 
and  that  he  had  a  seat  in  the  federal  and  cassation  court. 

The  minister  replied  that  he  did  not  know,  and  did  not  believe  thai  Judge  I*on 
was  the  receiver's  attomey,  but  he  would  make  inquiries.  He  added  that  Judge  Leon 
having  been  attomey  for  the  c-ompany.  he  would  be  better  able  to  render  an  able 
opinion. 

I  then  pointed  out  to  him  that  Judge  Paul,  vice-president  of  the  federal  and  casn- 
tiun  court.  Iiad  resigned  his  seat  in  the  present  case,  because  he  had  been  a  judge  in 
the  ''Felicidad  case."  which  was  decided  in  favor  ot  the  company  some  years  ago. 

The  minister  aptly  replied  that  if  any  judge  was  not  justly  acceptable  to  theputies 
to  the  suit  that  tnere  were  legal  means  for  having  him  changed.  This  I  agreed  to  at 
once  as  being  right  and  proper,  but  I  very  much  doubt  if  a  change  of  judges  would  be 
of  any  lienefit  to  the  company's  cause,  and  it  is  quite  certain  that  the  final  decision 
will  lie  against  the  company  and  that  it  will  fail  to  be  impartial  unless  the  company 
has  every  opportunity  to  obtain  anil  present  its  evidence. 

The  que«tion  of  the  stoppage  ot  the  company's  cables  was  then  brought  up,  and  I 
tohl  the  minister  that  in  addition  to  Captain  Wright's  two  cables  having  been  stopped 
by  the  Venezuelan  authorities,  one  of  November  b  from  the  company  had  been  stop^d, 
and  that  this  state  of  affairs  prevented  the  company's  properly  preparing  its  defense. 

He  said  he  agreed  that  it  was  prejudicial, but  that  the  companyhad  sent  cipher 
cables  from  here  signed  "  Benuudez  and  Company."  which  was  not  a  j>mper  identifica- 
tion. It  the  cables  had  been  signed  "  Robert  K.  Wright "  or  the  real  name  of  the  com- 
pany they  would  have  been  transmitted.  "Bermudez  and  Company"  was  not  the 
name  of  any  reBistere<i  company  in  Venesuela.  As  r^iarded  the  stoppage  of  the  cable 
from  the  company  at  Philadelphia  to  its  manager  here  he  felt  otherwise  inclined,  and 
believed  that  it  was  wrong  to  step  that,  and  he  would  make  inquiries  about  the  matter. 
3flee*-8.  Doc.  418, 60-1 81 
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I  then  brought  up  the  q uci^tioii  of  the  commission  which  the  court  is  aendine  to  «i 
evidence  as  to  whether  the  company  has  canalized  the  riven  or  not.  I  aflkea  if  va 
commission  had  yet  left  Caracas,  or  when  it  would  probably  leave,  and  how  long  hf 
thought  it  would  take  for  them  to  conclude  their  report. 

lie  said  ho  would  incjuire  of  the  attorney-general  and  let  rae  know  everything 
possible  in  relation  thereto. 

I  then  reported  to  him  and  showed  to  him  a  copy  of  an  affidavit  (copy  incloaed.i 
which  states  that  one  Scott  went  to  Guanoco,  in  the  emoloy  of  the  compsuiy  to  obtain 
testimony  for  the  company's  erase,  and  that  he  was  not  allowed  to  get  testimony  nor  to 
remain,  and  that  his  life  was  threatened  if  he  returned. 

Seiior  Sanabria  smiled  incredulously  at  this,  and  said  there  was  sufficient  proof  on 
the  Governinent's  side  to  sliow  that  many  of  these  affidavits  were  mere  perjuries.  The 
same  men  who  have  sworn  to  afFidavits  in  favor  of  the  company  have  since  sworn  to 
affidavits,  stating  they  were  forced  (dures)  or  l)ribed  to  make  affidavits  in  favor  of  the 
company.  These  contradictory  aflidavits  were  sworn  to  in  Trinidad,  where  the  Ven- 
ezuelan Government  could  not  have  used  influence. 

I  concluded,  by  remarkine  to  the  minister,  Mr.  Gamer,  the  receiver  had  shipped,  ap 
to  the  present,  5,400  tons  of  Bermudez  asphalt  to  New  York,  consig^ied  to  tne  Pu- 
American  Company,  of  which  he  is  the  president. 

This  infoniiation  I  eot  fn)m  Captain  Wright  and  gave  without  comment. 

Seiior  Sanabria  made  a  note  of  this  infonnalion,  and  then  concluded  by  tellineine 
that  the  New  York  and  Bermudez  Company  had  shipped  very  little  asphalt  from 
Venezuela  and  had  consenuently  paid  this  Government  very  bttle  in  export  dues; 
but  that,  on  the  other  hami,  the  company  had  shipped  an  enormous  quantity  of  asphalt 
from  Trinidad,  calling  it  Bermudez  asphalt,  and  for  the  reason  that  in  Trinidad  it  must 
pay  a  duty  whether  any  asphalt  is  shippcil  or  not,  while  in  Venezuela  it  only  has  to 
pay  duty  when  asphalt  is  actually  shipped. 

Our  tinrt  cc)nferen(K?  upon  the  aoove  questions  here  ended,  the  minister  again  proiu- 
ising  11  e  to  do  all  |>os8it)le  to  speed  the  trial,  and  1  again  reiterating  the  desire  of  my 
Government  to  witness  the  linul  d(M;ision  of  the  case  in  the  courts. 

Our  second  conference  t<K)k  phice  on  Friday  afternoon,  the  minister  havini?  lulled 
me  up  on  the  telephone  in  the  nioniin^,  inviting  me  to  come  to  the  ministr\'  at^  3  p.  in. 

Scnor  Sanabria  inforiike<l  me  that  since  seeinjj:  me  on  Wediieetlav  he  had  met  an<l 
talked  with  the  attorney-general  of  tlio  Republic,  and  had  also  looked  up  the  matter 
of  the  stoppage  of  the  company's  cables,  ami  furtlier  questions. 

As  regiirded  the  afhdavit  of  tlie  company's  agent,  Scott,  a  copy  of  which  I  lia«l 
shown  him,  be  sidd  it  was  all  a  lie;  that  Scntt  had  gone  to  Guanoc^o  with  the  cinu- 
pany's  lawyer.  Doctor  Pinango,  and  that  the  latter  had  written  a  letter  U*  DiK-i-.r 
roiicc  at  Guanoco,  the  attorney-general's  agent,  saying  that  he  had  been  well  aud 
properly  trtnited.  Doctor  Pinango  went  before  the  jefe  civil  with  Doctor  Ponce  and 
swore  to  liis  signature  <m  tlie  letter  in  question.  As  for  Sci>tt,  Doctor  Ponce  ha  J 
asked  him  if  he  liud  any  papers  to  show  that  he  rame  as  the  company's  agt^nt  and 
.not  to  stir  up  tnmble,  and  Scott  was  unable  to  prcKluce  any  document.  Di^c*tor  Finangi.' 
is  an  old  friend  of  Doctor  Ponce. 

The  minu^ter  mentioned,  further,  that  one  Bartleit,  and  he  believed  Sci>tl  at 
well,  were  making  trips  to  Guanoco  whenever  Mr.  (.'anier,  the  receiver,  went  a!»"ay, 
and  tlial  they  went  ttiere  for  the  purpose?  of  inducing  the  negroes  to  give  false  testi- 
mcmy  ami  to'quit  work,  offering  theui  better  wages  in  Trinidad. 

As  n*gard<'d  the  jxisiliim  of  .Iudg<-  Leon,  that  juilge  ha<l  ver\'  n'cently  ri'signiil  hi* 
seat  in  the  court,  s(»  that  h<*  wouhl  not  be  one  of  the  judges  on  the  appeal. 

In  regard  to  the  departure  of  the  cnmniission  <»f  experts  to  n'i>ort  on  the  <'a  Mali /.at  ion. 
the  minister  said  they  had  ix-en  imavnidably  delay<-d  by  (me  of  its  uiemlK>rs  ha  vine 
to  arrang«"  liis  private  affairs.     The  <'omiiiissioii  would  leave  by  the  very  next  stoamer. 

Ki'spiM  ling  what  1  had  iiifonne<l  liim  cr)nc<'rning  the  shipping  of  a^tphalt  by  Mr. 
Carner  t(»  the  I*an-.\meriran  Company  in  N^-w  York.  SeAor  Sanabria  said  Mr.  ranur 
sold  till'  asohalt  lo  a  broker  at  tin*  lake,  fn-e  on  Ixnird  at  Guanoco. 

As  reganled  tin-  stoppage  of  tin*  company's  cables,  the  minister  s;ud  then*  waas  a  la»' 
by  which  tliey  could  be  stopped  unless  the  sender  explaine<l  the  <*<mtents  to  th**  miii- 
ister  of  fomento.  This  wa.**  to  prevent  revolutionary  m«»ssiiges  from  being  sent  thniucb 
commercial  hou.ses,  or  otherwise.  He  had  to  admit,  however,  that  in  the  prt»s«»Tit  c:iS" 
there  shouhl  b«  an  exception  made  in  the  law  f«»r  the  reason  that  the  Govenimeiit  i^ 
one  of  (he  parties  to  the  .'iuit.  and  that  il  has  no  right  to  t*ee  what  the  otlnT  party  i* 
doing,  or  to  prevent  it  from  ])re]iaring  its  defense  without  hin<lrance.  lie  rwid  hi' 
would  ))ring  up  this  iK>int  with  the  attorney -general. 

Finally,  uixm  the  principal  «niestion  -  lh<'  prompt,  impartial,  and  linal  diM-isiim  irf 
the  c;»se  by  the  courts- he  said  lie  had  seen  the  attorney-general,  ami  that  he  had  told 
him  that  t'lie  Government  dc^sin^l  and  were  very  much  interest ihI  in  sinnng  the  final 
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HcLtlecnciit  of  the  i-aw.  The  atlomey-Rcneral  liad  replied  that  iho  case  would  be  con- 
cluded with  ail  expedition,  and  (hat  the  only  poeBibility  of  delay  was  that  the  com- 
pany would  he  thecaUBeof  it.  lie  recommended  that  I  should  advise  the  company 
to  have  everylhinK  on  its  aide  in  readineee. 

This  endeu  the  second  conference. 

What  Btrikc!'  me  as  certain  is  that  Sefior  Saoabria  has  a  very  bad  opinion  of  the  com- 
pany and  its  method?,  and.  in  fact,  he  haa  said  as  much  to  me. 

In  drawing  this  dispatch  to  a  ciwe,  I  wish  to  say  that  the  Department's  last  instruc- 
tions, taken  alone,  make  it  appear  that  the  request  for  the  removal  of  the  receiver  baa 
been  abandoned  and  the  conBe<|ueQce  would  be  a  boast  on  the  part  of  General  Castro 
that  he  had  won  a  diplomatic  victory.  I  felt  it  my  duty,  without  actual  inrtructione, 
to  impress  the  minister  with  the  fact  that  my  Government  did  not  drop  its  previous 
requeat,  but  only  temporarily  drop  discussion  of  it.  However,  I  could  see  that  it  was 
difficult  to  impress  the  minister  with  thin  view.  The  position  taken  by  the  Depart- 
ment against  the  Be<|Uei>tratiou  is  so  strong  and  unaaaailable  that  the  mere  fact  ot  not 
pressing  its  reque^^t  in  that  direction  continuously  and  to  the  end  comes  as  a  relief  to  the 
Venezuelan  Government,  and  it  is  overaiixiouB  to  bcLievo  that  the  Government  of  the 
United  Slates  has  conceded  a  point. 

I  may  telegraph  the  Department  for  further  instructions. 
I  have,  etc., 

MORHAN  HtlTCHINBON. 

(IndaiurFtaNo.3aS.] 

I,  Philip  Scott,  a  British  subject,  make  oath  and  say  as  foUiiws: 

1  liave  been  employed  bv  the  New  York  and  Rermudez  Company  tor  the  last  three 

yeais  as  liuiekeeper.     I  left  Port  of  Spain  on  the  2lBt  of  October  for  Guanoco,  and  1 

am  authorized  by  F,  R,  Bartlett,  superintendent  of  the  New  York  and  Bermudez 

Company,  to  represent  the  company  in  his  absence. 

I  arrived  in  Guanoco  on  the  night  of  the  29th  of  October,  and  on  my  arrival  was  told 
by  a  number  of  friends  that  I  was  expected  and  that  there  wan  an  order  out  for  my 
arrest.  I  paid  nu  attention  tii  this,  but  proceeded  to  a  house  rented  by  the  company 
off  the  company's  property.  On  the  morning  of  the  30th  I  sent  niy  respects  to  Doctor 
Ponce,  who  I  knew  when  lie  was  employed  by  the  company  and  who  is  at  present  the 
representalive  of  the  attorney-general  of  Venezuela,  out  my  carti  reached  Doctor 
Ponce  on  his  way  dj>wn  to  see  mc.  He  asked  mo  what  1  was  iloicig  there,  and  told  me 
that  be  liad  ordered  the  civil  authorities  there  to  bring  me  to  liim  and  that  in  case  I 
refused  to  arrest  me.  On  the  afternoon  of  the  sime  day  Doctor  Ponce  paid  me  another 
visit  and  asked  me  to  go  with  him  to  the  house  of  the  jefe  civil,  which  1  did.  On  my 
arrival  there  1  waited  in  a  room  uulMdc  while  Doctor  Ponce  had  a  lengthy  convcrsaiiou 
witli  the  jefe  civil.  Ulicn  Dm'lor  Ponce  oune  out  he  began  a  very  angry  conversation 
with  me.  He  said  1  was  a  bad  element  in  (iuanoco.  anil  that  I  hail  come  over  to  make 
trouble  among  the  workmen  and  the  Government  was  holding  that  pn)perty  and  that 
I  must  respect  it;  that  1  was  not  an  official  of  the  company  and  that  1  was  one  too 
.  many  in  (iuanoco. 

Morei)Vpr,  that  all  the  witnesses  that  had  iK-en  cited  by  the  company  weri'  his  men 
and  would  do  as  he  wanted  (hem,  and  that  it  was  his  intention  to  make  me  a  prisoner 
and  Bcnd  mr  t<i  Canipano  or  Maturin.  Dtictor  Ponce  left  and  I  remaini'd  a  prisoner. 
At  8  o'clock  that  night  Doctor  Ponce  returned,  and  with  the  i<'fe  civil  an<l  em  armed 
men  1  was  taken  down  to  the  house  at  Sisto  Gil,  who  lives  on  the  banks  of  the  Guanoco 
River  and  keeps  curaiaias  (small  canoes).  At  Sislo's  house  1  aske<l  for  my  baggage 
and  two  soldiers  were  sent  lor  it.  While  we  were  wailing  Doctor  Ponce  talked  con- 
sideralily.  He  told  me  that  a  Mauser  bullet  fmm  one  of  the  soldier's  guns  was  liable 
to  escape.  an<l  ot  course  my  family  ccnild  put  in  a  claim,  hut  it  would  then  he  all  loo 
late.  Also  that  he  was  prepared  to  do  the  same  with  Doctor  Pinangi>,  our  attorney, 
if  Pinango  did  not  do  as  he  wished  him  to.  and  he  would  make  him  a  prisoner.  lie 
called  nie  a  "Joiledor  Carajo."  1  wante<i  U)  make  a  protest  to  the  jele  civil,  hut  it 
was  <lenied  me.  1  fiirlher  asked  for  a  written  order  of  my  Imnishment.  hut  this  was 
refused.  I  first  went  lo  Cafio  Colorado  and  from  there  to'  Trinidad,  where  I  arrived 
on  the  flth  of  November.  I  must  add  that  the  accusations  of  Doctor  Ponce  are  false, 
and  that  I  went  to  (iuanoco  liecaiise  I  was  ordered  to  do  so  and  to  get  informaiion  for 
the  company.  I  had  about  three  weeks  previously  l>een  onlered  off  Ihe  company's 
property  hy  the  military  authorities  there  and  have  not  been  on  Ihe  property  since. 

Philip  Scott. 
Bwom  at  No.  32  St.  Vincent  street,  Port  of  Bpais,  in  the  island  of  Trinidad,  this  Slh 
day  of  November,  A.  D.  19M,  before  roe, 
[NoUiial  ami.}  Vikcknt  Leon  Wbiibkind 

Nolan/  Fubtic. 
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Mr.  Hutchinson  to  Mr,  Hay. 

No.  367.]  American  Lboatiok, 

Caracas,  November  £6, 1904. 

Sir:  I  have  the  honor  to  confirm  my  telegram  of  this  date,  reading 
as  follows: 


Followed  instructions,  and  Venezuelan  minister  for  foreign  aftaiiB  is  giving  out 
notice  that  the  Department  of  State  has  given  in  to  the  Venezuehui  GovenuncDt, 
and  has  abandoned  the  request  for  the  removal  of  the  receiver.  I  told  him  we  6tiD 
reserved  the  point  if  necessary.  Have  done  all  in  my  power,  verlMdlv.  Have  but 
little  faith  in  procuring  absolutely  impartial  trial,  owing  to  the  President's  indioft- 
tions     Full  particulars  by  mail. 

Hutchinson. 

The  above  is  a  reply  to  the  Department's  cable  of  the  22d  instant. 
I  have,  etc., 

Norman  Hutchinson. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  369.]  American  Legation, 

Cara/^a^Sy  November  27,  1904- 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  Depart- 
ment's cipher  message  of  yesterday,  which  arrived  at  half  past  7. 
and  read  as  follows: 

Departiuent's  request  to  Venezuelan  Government  to  instruct  its  attomey-^enoal 
to  move  the  coiu-t  to  discharge  the  receiver  is  consistent  with  and  stands  witfi  Depart- 
ment's request  for  prompt  and  impartial  trial  and  decision. 

Looias. 

The  above  was  a  reply  to  my  telegram,  sent  yesterday  morning, 
in  which  I  told  the  Department  that  a  report  was  circulating  here 
that  the  United  States  Government  had  aoandoned  its  request  for 
the  removal  of  the  receiver  of  the  New  York  and  Bermudez  Com- 
pany's property. 

Immediately  upon  receiving  the  Department's  reply  I  sent  a  note 
to  the  minister  of  foreign  relations  (copy  inclosed)  which  puts  on 
record  that  the  above-named  request  has  not  been  abandoned .  TTiis  is 
the  only  note  I  have  written  in  connection  with  the  Department's  recent 
telegraphic  instructions,  because  I  was  afraid  of  making  some  error 
without  a  fuller  explanation  of  the  Department's  views. 
I  have,  etc., 

Norman  Hutchinson. 


[InclOBUre  with  No.  369.] 

Mr.  Hutchinson  to  the  Minister. 

American  Legation, 

Caracas,  November  26,  2904. 

Mr.  Minister:  It  has  come  to  my  knowledge  that  there  is  a  report  current,  as  hav- 
ing come  from  the  Venezuelan  Government,  that  the  Government  of  the  United 
States  has  abandoned  its  request  for  the  removal  of  the  "receiver"  of  the  New  York 
and  Bermudez  Company's  pn>perty. 

I  beg  to  call  your  excellency's  attention  to  the  fact  that  1  expr  "vvHir  excel- 

lency that  the  Government  of  the  United  States  did  not  do  P  »  tfie  die* 

cussion  of  its  argument  in  this  respect  for  the  moment,  rei  Qife  to 
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pren  ita  request  further,  if  neceHswy.    The  request  of  the  GovemmeDt  of  the  Uoiled 
States  to  the  Venezuelan  Government  to  insbitct  its  Mloroey-general  to  move  the 
court  to  diacharge  the  "receiver"  is  consistent  with  and  stands  with  the  United 
States  Government's  request  for  a  prompt  and  impartial  trial. 
1  gladly  avail,  etc., 

NOBHAN  HUTCHINSOM. 

Mr.  Hay  to  Mr.  Hutchinson. 

ITcltgnm.] 

Washington,  November  £9,  1904- 
It  is  represented  that  Albert  Felix  Jaurett,  an  American  citizen, 
expelled  troni  Venezuela  by  Executive  decree.  The  expulsion 
appears  to  be  contrary  to  Venezuelan  constitution  and  international 
law.  Further  represented  that  Mr.  Jaurett  has  been  damaged  in 
person  and  property  the  sum  of  $25,0U0.  Advise  Venezuelan  Gov- 
ernment that  it  facta  are  substantially  as  represented,  the  United 
States  Government  will  expect  prompt  payment  of  full  indemnity. 

Hay. 

The  Secretary  of  State  to  ChargS  nutchinson. 

No.  227.]  Department  of  State, 

Washington,  December  1,  1904- 
Sir:  Coniirmin"  the  Department's  telegram  of  the  29th  ultimo,  I 
have  to  say  that  Mr.  Albert  Felix  Jaurett,  an  American  citizen  since 
August  6,  1894,  represents  to  the  Department  that  lie  was,  on  Sun- 
day morning,  November  13,  1904,  expelled  from  Venezuela  by  Exec- 
utive decree,  a  printed  copy  of  which  is  filed  with  the  Department. 
By  the  terms  of  this  decree  lie  was  expelled  by  the  Executive  in 

Pursuance  of  clause  22  of  article  80  of  the  constitution  of  Venezuela, 
he  decree  assigns  no  specific  reason  for  the  expulsion  and  upon  its 
face  appears  to  be  wholly  arbitrary,  as  it  is  clearly  unauthorised  by 
the  mentioned  article  of  the  constitution  under  w'hich  the  decree  of 
expulsion  purports  to  have  been  passed.  Mr.  Jaurett  represents  that 
he  has  lived  in  Venezuela  since  March,  1896,  till  November  14,  1904. 
when  he  left  Venezuela  in  obedience  to  the  command  of  the  saia 
decree  on  the  vague,  intangible  ground  that  he  was  notoriously 
prejudicial  to  the  public  order.  He  represents  that  during  the  entire 
penod  of  his  residence  in  Venezuela  he  was  involved  in  no  litigation 
of  any  kind,  nor  in  any  dispute  or  controversy  with  the  authorities; 
that  ne  never  intermeddled  in  Venezuelan  politics,  and  that  he  at 
all  times  yielded  loyal  obedience  to  the  laws  and  authorities  of  Vene- 
zuela. He  further  represents  that  he  founded  the  Venezuelan  Herald 
at  Caracas  in  1896;  that  it  was  a  valuable  property;  that  he  pub- 
lished and  managed  the  business  of  the  newspaper  in  his  own  person, 
and  that  the  suspension  of  the  publication  was  involved  in  and  fol- 
lowed his  own  expulsion ;  that  lie  was  also  engaged  in  other  valu- 
able businesses,  as  agent  of  the  Associated  Press,  as  representative 
of  the  Reuter  Telegram  Company,  and  as  agent  of  the  committee 
of  foreign  bondholders,  all  of  which  bu^nesses,  as  wpll  as  other  val- 
uable business  employments,  have  been  lost  to  him  by  reason  of 
expulsion;  that  on  Sunday  morning,  November  13,  1904,  a 
welan  official  called  and  asked  him  to  go  and  see  the  governor; 
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that  he  accordingly  went  in  company  with  the  American  chargfi,  and 
thereupon  the  governor  ordered  him  to  leave  the  country  in  twentv- 
four  hours;  that  he,  Jaurett,  represented  to  the  governor  that  ba 
could  not  on  Sunday  withdraw  his  money  from  the  bank  nor  collect 
his  bills  and  pay  his  debts,  and  in  response  thereto  the  governor 
informed  him  that  there  was  no  explanation  to  be  given  and  that 
he,  Jaurett,  must  leave  the  country;  that  accordingly,  at  half-past  7 
o'clock  next  morning  he  was  compelled  to  leave  Venezuela,  abandon- 
ing his  house  and  its  valuable  contents  and  all  of  his  other  interests 
and  businesses,  and  was  compelled  to  sell  certain  securities  which 
he  held  at  a  large  sacrifice,  his  loss  thereon  approximating  S4,000, 
and  that  by  his  other  losses,  growing  out  of  his  expulsion  and  the 
suspension  of  his  newspaper  and  from  the  loss  of  his  valuable  em]^0T- 
ments,  and  by  the  indignity  inflicted  upon  him  as  a  citizen  of  tne 
United  States,  and  the  violation  of  his  personal  rights  and  liberties, 
he  has  be^n  damaged  in  the  sum  of  $25,000. 

As  the  matter  is  represented  to  the  Department,  Mr.  Jaurett 
appears  to  have  a  just  claim  for  indemnity  against  Venezeiila.  You 
will  accordingly  present  the  claim  to  the  minister  for  foreign  affairs 
and  say  that  if  the  facts  are  substantially  as  represented,  the  Gov- 
ernment of  the  United  States  expects  from  the  Government  of  Vene- 
zuela the  i)rompt  and  full  indemnification  of  Mr.  Jaurett  for  the 
the  wrongs  and  injuries  which  he  has  sustained  from  the  arbitrary 
and  ilWal  action  of  its  executive  authority. 

I  am,  etc.,  Jonx  IIay. 

The  SecreUinj  of  State  to  Cliarge  Hutchinson, 

[Telegram.] 

Department  of  State, 
Washington  J  December  2,  1904. 

Referring  to  my  telegram  of  November  29,  you  will  say  to  Vene- 
zuelan Government  that  the  Government  of  the  United  States,  being 
fully  informed  as  to  facts  in  exjnilsion  case  (Jaurett),  expects  im- 
mediate action  to  be  taken  in  way  of  making  expected  reparation. 

Hay. 


Mr.  Ilutchinfton  to  Mr.  Hay. 

[Tologram.] 

Caracas,  December  Oy  1904. 

Yours  of  the  2d  transmitted  to  Venezuelan  minister  for  foreign 
affairs. 

Newspaper  says  Jaurett  expelled  from  France,  absconded  from 
Mexico. 


Mr.  Ilutiihinsan  to  Mr.  IIay. 

Caracas,  December  7,  1904, 
By   Venezuelan   minister  for  foreim   affairs   note   of  yesterday 
president  of  Veneziiela  replies  Jaurett  lived  here  as  a  Frun™  «4tiien. 
taking  part  in  political  questions,  and  in  accordance  with  f*^ 
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law  lost  the  ri«^ht  of  (liploinatic  protection  of  France  or  the  United 
States.  Ilis  conduct  and  doings  were  contrary  to  Article  VI  of  the 
law  of  foreit^ners,  and  made  Article  YII  applicable.  Referring  to 
indemnity  Venezuela  has  grounds  for  claiming  it,  not  Jaurett. 
Venezuehi  has  a  right  to  bring  claims  for  many  thousand  dollars 
because  of  the  prejudice  caused  by  his  false  and  alarming  reports  to 
European  and  American  papers. 


The  Secretary  of  State  to  Charge  Hutchinson, 

[Telegram.] 

Department  of  wState, 

Washington,  December  S,  WOJ^. 

Answer  of  minister  for  foreign  alFairs  entirely  unsatisfactory  in 
point  of  fact,  and,  for  want  of  justification  in  fact  of  answer  of  Vene- 
zuelan Government  vou  will  press  for  immediate  payment  of  indem- 
nity.    [Jaurett  case.] 

IIay. 


The  Secretary  of  State  to  Charge  Hutchinson, 

No.  228.]  Department  of  State, 

Wa>shingtonj  December  P,  1904- 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  telegram  of  the  7th. 
instant,  confirmed  herewith,  conveying  the  reply  made  by  the  Vene- 
zuelan minister  of  foreign  affairs  in  regard  to  the  expulsion  of  Mr. 
Jaurett,  and  to  confirm  the  Department's  telegram  of  yesterday's 

date  in  reply: 

Caracas,  December  7,  1904. 
Secretary  oV  State, 

Washington: 

By  Venezuelan  minister  for  foreign  afifaira'  note  of  yesterday  President  of  Vene- 
zuela replies  Jaurett  lived  here  as  a  French  citizen,  taking  part  in  political  questioDB, 
and  in  accordance  with  international  law  lost  tiie  right  oi  diplomatic  protection  of 
France  or  the  United  States.  His  conduct  and  doings  were  contrary  to  Article  VI  of 
the  law  of  foreigners  and  made  Article  VII  applicable.  Referring  to  indeomity, 
Venezuela  has  grounds  for  claiming  it,  not  Jaurett.  Venezuela  has  a  ri^t  to  brins 
claims  for  many  thousand  dollars  because  of  the  prejudice  raus^  by  his  fsdse  and 
alarming  reports  to  European  and  American  papers. 

Hutchinson. 

Washington,  December  5,  1904- 
Hutchinson, 

ChargS,  Caracas: 

Answer  of  minister  for  foreign  afifaiis  entirely  unsatisfactory  in  point  of  fact,  and  for 
want  of  justification  in  fact  of  answer  of  Venezuelan  Government  you  will  press  for 
immediate  payment  of  indemnity. 

Hay. 

The  Department  is  surprised  at  the  statement  made  hy  the  Vene- 
zuelan minister  of  foreign  affairs,  as  it  has  abimdant  evidence  as  to 
the  American  citizenship  of  Mr.  Jaurett  and  has  excellent  groimd  for 
believing  that  he  did  not  participate  in  the  politics  of  the  country. 
On  the  contrary^  it  is  a  matter  of  common  knowledge  that  he  rendered 
valuable  service  to  Venezuela  during  the  penod  of  the  blockade 
%t  he  has  done  much  to  call  attention  of  foreign  investors  to 
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its  resources.  It  is  also  recalled  that  when  he  was  appointed  consul 
of  Panama  he  was  promptly  and  cheerfully  given  an  exequatur  by 
the  Venezuelan  Government,  and  that  this  exequatur,  up  to  the  time 
of  his  expulsion,  had  not  been  withdrawn. 

I  am,  etc.,  John  Hat. 


Mr.  Hutchinson  to  Mr,  Hay, 

No.  372.]  American  Legation, 

Caracas,  December  10,  1904. 

Sir:  Referring  to  my  No.  369  of  the  27th  ultimo,  having  to  do 
with  the  New  York  and  Bermudez  Company  affair,  I  nave  the  honor 
to  inclose  copies  of  notes  exchanged  between  this  legation  and  the 
ministry  of  foreign  relations. 

The  note  of  the  minister  is  in  answer  to  my  note  of  November  26, 
which  the  Department  will  find  inclosed  with  my  above-named  dis- 
patch.    (Copy  and  translation  of  minister's  note  inclosed.) 

My  note  of  December  2  (copy  inclosed)  was  sent  to  the  minister  to 
act  as  an  explanation  of  my  note  of  November  26,  and  at  the  same 
time  to  acknowledge  his  note  of  December  1,  above  mentioned. 
T  have,  etc 

Norman  Hutchinson. 


[Inclosure  to  No.  372.] 

Sir:  In  tliis  olHce  has  been  received  the  note  in  which  your  honor  comiuunic*atod  ae 
having  reachtnl  your  knowledge  the  rumor  which  has  been  spreading  about ,  a8  proceed- 
ing from  the  Government  of  the  Republic,  that  the  Unitcci  Stat(«  has  abandoned  iu 
request  in  regard  U)  the  removal  of  tne  receiv^er  of  the  mine  which  has  been  worked  by 
the  New  York  and  Bermudez  C'ompany .  Your  excellency  also  8a>'8  in  it  that  the  Gov- 
ernment of  the  United  States  leave*  for  the  moment  the  discussion  relative  to  the 
removal  of  the  receiver  and  reservcw  the  right  of  pressing  the  requost  if  deemed 
advisable. 

The  Government  of  Venezu(?la  finds  it  impracticable  to  take  into  acccmnt  the  rumor 
which  your  excellency  alludes  to.  and  the  publication  of  which  is  so  unjustly  attributed 
to  it,  the  same  way  that  it  has  paid,  will  pay  little  heed  to  versions  of  any  kind  what- 
soever relative  to  this  affair  wliich  have  no  ofUcial  confirmation. 

Regarding  the  second  item  of  the  affair  above  mentioned,  I  refer  again  to  what  I  have 
expn»8S(.Hl  to  the  legation  your  excellency  so  honorably  has  in  charge. 
I  gladly,  etc., 

GUSTAVE   J.  SaNABRIA. 


[Inclosure  to  No.  372.11 
Mr.  Hutchinson  to  Minister  of  Foreign  Relntwns. 

American  Legation, 

Caracas y  December  -2^  J 904. 

Mr.  Minister:  I  have  the  honor  to  ackn«>wledge  the  receipt  of  your  exrellenc>*'8 
kind  note  of  y(»8terday,  relating  to,  as  your  excellency  static,  a  most  unjustifiable 
rumor  which  was  hearcf  in  Caracas  last  week,  but  which,  by  virtue  of  its  very  exist encv, 
made  it  my  duty  to  put  in  writing,  and  on  record,  that  which  I  had  previously  only 
expressed  to  your  excellency  verbally,  namely,  that  the  request  of  tne  Government 
ofjthe  Unit(»(l  States  to  the  Venezuelan  (Tf)vemment  to  instruct  its  attomey-geneiil 
to  move  the  court  to  discharge  the  ''receiver"  of  the  New  York  and  Bermudez  Com- 
pany's property  is  consistent  with  and  stands  with  the  United  States  Government's 
request  for  a  prompt  and  impartial  trial. 

I  gladly,  etc.,  Norman  UuTCHmaoH, 
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Mr.  Hutchinson  to  Mr.  Hay. 

No.  .174.]  American  Legation, 

Caracas,  December  11, 1904- 

Am:  In  further  connection  with  my  No.  363  of  the  17th  ultimo,  I 
have  the  honor  to  acknowledge  the  receipt  of  the  Department's  tele- 
graphic inatructions  of  November  29,  reading  as  follows: 

It  iB  rcpreBentcd  that  Albert  Felix  Jau/ett,  an  American  citizen  (waa)  expelled 
fioin  Venezuela  by  Executive  decree.  The  expulsion  appeora  to  be  contrary  b> 
Venezuelan  conatitulion  and  intematiomil  law.  Further  represented  that  Mr.  Jaurett 
has  been  dajnaced  io  peiBon  and  property  (to)  the  eum  of  $26,000.  AdviBO  Venezuelan 
Government  that  if  facts  are  subetantially  as  represented  the  United  Statee  Govern- 
ment will  expect  prompt  iiayinent  of  fullneee  (fullest)  indemnity. 

Hat. 

I  sent  a  note  (copy  inclosed)  on  the  3Uth  ultimo,  conveying  the  gist 
of  the  Department  s  instructions  to  this  Government. 

Before  receiving  a  reply  from  this  Government,  however,  the 
Department's  second  telegram,  dated  December  2,  arrived,  and  read 
es  follows : 

o  Venezuelan  Government 

, ^  rmed  a«  to  facts  inexpul- 

n  way  of  making  expected  reparation. 
Hat, 

Tlie  following  inornitig  I  sent  the  minister  of  foreign  relations  a  note 
(copy  incli>8ed)  conveying  to  him  the  purport  of  my  further  instruc- 
tions. 

On  the  5th  instant  "El  Constitucional "  brought  out  an  article 
(copy  and  translation  inclosed)  which  painted  Mr.  Jaurett  as  a  de- 
graded French  officer  and  absconder. 

It  seems  that  most,  if  not  all,  of  the  foreign  representatives  here 
disliked  ur  feared  Jaurett.  and  that  they  give  credence  to  the  charges 
against  his  good  name.  These  charges  nave  been  rxinfirmed  bv  M. 
Wiener,  the  French  minister,  who  was  in  Mexico  when  Mr.  Jaurett 
was.  M.  Wiener,  I  believe,  has  spoken  to  Mr.  IJowen  about  Mr, 
Jaiirett's  reported  doing.-;  in  Mexico. 

In  view  of  the  newspaper  charges  and  the  unpleasant  views 
e.\pre3.sed  by  some  of  the  diplomats  here,  I  felt  it  my  duty  to  com- 
municate tf>e  information  to  the  Department,  whicli  I  (lid  in  my 
telegram  of  the  5th  instant,  as  follows: 

YouiB  of  the  2d  trausmitted  to  the  Venezuelan  miiuBter  for  foreign  affaire.  News- 
paper says  Jaurett  expelled  from  Fmncei  abeconded  from  Mexico. 

Hutchinson. 

On  the  fitb  instant  n  reply  (copy  and  translation  inclosed)  waa 
received  from  Seizor  Sanabria  to  my  two  notes  already  mentioned. 
The  note  ronveys  the  answer  of  the  President,  General  Castro,  and 
amo-mts  to,  or  at  least  presages,  a  refusal  to  pay  the  indemnity. 

The  gist  of  this  note  I  immediately  telegraphed  to  the  Depart- 
ment, iJeceniher  7,  as  follows: 

By  Venezuelan  minister  of  foreign  a&iis'  note  of  yesterday,  President  of  Vene- 
tue(a  replies:  "Jaurettlivcdhereaea  French  citizen,  taking  part  in  political  questions, 
and  in  accordance  with  international  law,  lost  the  right  to  diplomatic  protection  of 
Prance  or  the  Unite<l  States.  His  conduct  and  doines  were  contrary  to  article  6  of 
the  law  of  foreigners  and  made  article  7  applicable.  Relerring  to  indemnity,  Vene- 
Euela  has  grounds  For  claiming  it,  not  Jaurett.  Venezuela  has  a  right  to  brine  claims 
lot  many  thousands  dollars  because  of  the  prejudice  caused  Venezuela  by  His  Use 
"       tlHTning  reports  to  the  European  and  American  papers." 

HuTcniKBON. 
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At  6.30  p.  m.,  December  8,  I  received  the  Department's  reply  to 
the  above,  as  follows: 

Answer  of  minister  for  foreign  affairs  entirely  unsatisfactory  in  point  of  &ct;  tad, 
for  want  of  justification,  in  fact  (view^  of  answer  of  Venezuelan  Government,  ym 
will  press  for  immediate  payment  of  indemnity. 

Hat. 

In  accordance  with  the  above  instructions,  which  were  a  trifle 
obscure  in  deciphering,  I  addressed  a  note  to  the  minister  of  foreign 
relations  (copv  inclosed)  urging  him  to  hasten  the  payment  of  tbe 
indemnity.  This  note  I  delivered  myself  to  Seflor  Sanabria.  He 
was  inclined  to  discuss  the  matter  before  us,  but  I  politelv  informed 
him  that,  as  charge  d'affaires,  I  could  not  undertake  to  do  so,  or  to 
explain  to  him,  as  he  wished,  why  the  Government  of  the  United 
States  did  not  explain  why  it  found  the  President's  reply  unsatis- 
factory. When  he  said  that  Jaurett  had  lost  his  right  to  diplomatic 
protection  according  to  international  law,  I  remarked  that  the  doc- 
trine of  Calvo  in  this  respect  was  not  exactly  the  doctrine  as  under- 
stood in  Europe  or  Amenca. 

Seiior  Sanabria  said  my  note  would  be  put  before  the  President 
at  the  next  meeting  of  the  cabinet,  which  would  probably  be  on 
Monday  the  12th. 

As  will  be  noted  by  the  Department,  there  is  a  tendency  on  the 
part  of  this  Government  to  enter  into  lengthy  discussions,  and  to 
avoid  the  direct  settlement  of  vital  points. 

The  next  reply  of  the  Venezuelan  Government  will  be  telegraphed 
to  the  Department,  probably  in  the  early  part  of  the  week. 
I  have,  etc., 

Norman  Hutchinson. 

[Inclosure  No.  1.} 
Mr.  Ilntchvison  to  Doctor  Sanabria. 

American  Legation, 
Caracas.  November  SO^  J 904. 

Mr.  Minister:  I  have  the  honor  to  inform  your  excellency  that  it  has  been  repre- 
sented to  the  Department  of  State  at  Washineton,  that  Mr.  Albert  Felix  Jaurett,  an 
American  citizen,  has  been  expelled  from  Venezuelan  territory  by  an  Executive 
decree,  si^ed  by  the  provisional  president  of  the  Republic,  and  dated  in  Oaracas  the 
12th  of  November,  1904,  and  that  Mr.  Jaurett,  having  an  established  domicile  in 
Caracas,  has  been  damaged  in  person  and  property,  by  virtue  of  his  expulsion,  to  the 
amount  of  $25,000  United  States. 

The  expulsion  of  Mr.  Jaurett  appears  to  be  contrary'  to  the  constitution  of  Venesuela 
and  international  law. 

In  accordance  with  instructions  from  the  Department  of  State  at  Washington,  it 
becomes  my  duty  to  advise  your  excellency  that  if  the  facts  are  substantially  as  rep- 
resented, the  Government  of  the  United  Stetes  will  expect  a  prompt  payment  of  the 
fullest  indemnity  by  the  Venezuelan  Government. 

I  gladly  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  assurance* 
of  my  highest  consideration  and  esteem. 

Norman  Hutchinron. 


[Inclosiirc  No.  2.] 
Mr.  Jfutrhinson  to  Doctor  Sanabria. 


American  Legation, 

Caracas,  December  S,  1904. 


Mr.  Mi.\i«ter:  In  further  ronnortion  with  my  note  of  the  30th  ultimo.  I  have  the 
honor  to  inform  your  cxcelloncy,  in  accorflan<M'  with  instructions  rccoivotl  from  the 
Department  of  State,  at  Washington,  that  the  Government  of  the  United  States, 
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being  fully  informed  as  to  the  facts  surrounding  the  expulsion  of  Mr.  Albert  Felix 
Jaurett  from  Venezuelan  territory,  looks  for  immediate  action  to  be  taken  in  the  way 
of  expected  reparation. 

I  gladly  avail  myself  of  this  opportunity  to  renew  to  your  excellency  the  aasurancee 
of  my  highest  consideration  ancf  esteem. 

Norman  Hutchinson. 


finclosure  No.  4— TraxiBlation.] 
The  expelled  Jaurett — Whcd  is  said  from  Washington. 

From  a  colleague  of  this  city,  the  Eco  Restaurador,  we  copy  the  following  article 
publisheii  Vi'iilorday  morning: 

"Washington,  iVor«m6«r /5. 

''  It  is  annoimccKl  that  the  Government  of  Venezuela  has  expelled  out  of  that  coun- 
try Mr.  A.  F.  Jaurett,  an  American  citizen  who  was  employed  in  correspondence 
and  periodical  work.  Jaurett  was  editor  of  the  Venezuela  Herald,  and  it  is  said  that 
he  has  written  a  sc^ries  of  articles  against  the  Venezuelan  Government.  He  was  a 
French  citizen  and  an  officer  of  the  army,  deserting  from  France  on  account  of  suspicious 
monetary  irregularities  with  the  troops.  He  went  to  Panama  at  the  time  of  de  Lessepe, 
and  when  the  company  faihnl  he  ran  away  with  its  money.  From  there  he  went  to 
Mexico,  representing  the  Five  Title  Company  of  Paris,  which  he  defrauded  out  of 
$40,000,  and  gambled  away  all  the  proceeds.  He  also  defrauded  other  individuals. 
He  escap(Kl  from  Mexico,  where  he  was  criminally  condemned.  With  all  these  ante- 
cwlents,  Jaurett  will  not  have  much  to  plead  in  his  favor." 


[Inciosure  No.  6— Translation.] 
Doctor  Sanabria  to  Mr.  Ilvtckinson. 

Caracas,  December  6,  J 904, 

Sir:  I  have  the  honor  to  inform  you  that  I  have  brought  to  the  notice  of  the  provis- 
ional president  of  the  Republic  the  communication  which  you  sent  me  concerning  the 
indemnity  to  which  the  naminl  Albert  Felix  Jaurett  aspires  and  that  I  have  received 
instructions  from  the  above  magistrate  to  give  you  the  following  answer: 

The  above-mentioned  Jaurett,  who  lived  here  as  a  French  citizen,  and  who  according 
to  your  note  appears  to  be  of  American  nationality,  perhaps  because  he  has  been 
naturalized  in  the  United  States,  has  taken  part  in  the  political  questions  of  the  coun- 
try during  the  time  he  remained  here. 

As  the  most  sound  doctrine  of  international  law  teaches,  such  action  is  enough  to 
cause  a  loss  of  diplomatic  protection  which  leffitimately  either  France  or  the  United 
States  might  have  accorded  him.  Further,  tne  conduct  and  the  doings  of  the  said 
Jaurett  were  an  infringement  of  article  6  of  the  law  of  foreigners  of  April  11,  1903, 
and  made  applicable  the  proceeding  which  article  7  of  the  same  law  establishes.  - 

As  to  the  indemnity  to  which  you  refer,  it  is  without  doubt  the  Republic  which 
has  grounds  for  demanding  it  of  Jaurett;  in  no  case  the  already  mentioned  individoal 
from  Venezuela.  The  claim  which  Venezuela  has  the  right  to  bring  against  him 
amounts  to  many  accounts  of  thousands  of  dollare,  because  of  the  grave  jprejudices 
which  up  to  to-day  he  has  occasioned  the  Republic  by  his  false  and  alarming  reports 
sent  by  him  to  manv  papers  of  Europe  and  North  America. 

I  gladly  avail,  etc..  Gust.  J.  Sanabrla. 

Mr.  Ilutckinson  to  Doctor  Sanabria. 
[Indosare  No.  7.] 

American  Legation, 

Caracoi,  December  9, 1904. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
attentive  note  of  the  6th  instant,  conveying  the  answer  of  his  excellency  the  provisional 

f  resident  of  the  Republic  in  the  matter  of  the  indemnity  for  the  expulsion  of  Albeit 
'elix  Jaurett,  an  American  citizen,  from  Venezuelan  territory,  and,  in  further  con- 
nection therewith,  it  becomes  my  duty  to  advise  vour  excellencv,  in  accordance  with 
instructions  from  the  Department  of  State,  at  Wasnington,  that  the  Government  of  the 
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United  States  finds  the  answer,  conveyed  in  your  excellency's  note,  entirely 
&ctory  in  point  of  fact. 

Therefore,  for  want  of  justification,  I  beg  earnestly  to  urge  your  excellency  to  vm 
your  good  efforts  toward  brin^:ing  about  the  immediate  payment,  by  the  GovenuMflt 
of  Venezuela,  of  tiie  indemmty  already  named. 

I  gladly  avail  myself  of  this  opportumty  to  renew  to  your  excellency  the  aaBomicei 
of  my  highest  consideration  and  esteem. 

Norman  Hint:HZN80N. 


Mr.  HtUchinson  to  Mr,  Hay. 

[Telogrmm.] 

Caracas,  December  IB,  1904. 

Venezuelan  minister  for  foreign  affairs  in  an  eleven-page  note  gives 
the  reply  of  the  President  of  Venezuela;  who  practicalry  refuses  to 

Say  the  indemnity,  confirms  previous  reply,  and  cites  Secretary  of 
tate  to  Ijowell,  April  25,  1882,  also  Seward  in  the  Francis  Carroll 
Case,  also  Secretary  of  State  to  Mr.  Peyton,  January  6,  1842.  Insists 
Jaurett  unable  to  claim  diplomatic  protection  after  breaking  the  laws 
here. 

Hutchinson. 


Mr.  Ilvichinson  to  Mr.  Hay. 

No.  375.]  American  Legation, 

Caracas,  December  17,  190^. 

Sir  :  T  have  tlie  honor  to  confirm  my  cipher  message  to  the  Depart- 
ment on  December  15,  reading  as  follows:] 

Venezuelan  minister  for  foreign  affairs  in  an  eleven-page  note  pvea  the  reply  of  the 
President  of  Venezuda,  who  practically  refuses  to  pay  the  indemnity,  confirms 
previous  reply,  and  cites  Secretary  of  State  to  Lowell,  April  25, 1882,  also  Seward  in  the 
Francis  Carrr/ll  case,  also  Secretary  of  State  to  Mr.  Pe>'ton,  January  6,  1842.  Insists 
Jaurett  unable  to  claim  diplomatic  i)rotection  after  breaking  the  laws  here. 

Hutchinson 

In  accordance  with  the  Department's  telegraphic  instructions  of 
December  8,  which  requested  me  to  press  the  \enezuelan  Government 
for  payment  of  the  Jaurett  indemnity,  I  have  seen  the  ininister  of 
foreign  relations  three  different  times  and  have  urged  that  liis  Grovem- 
ment  pay  the  indemnity. 

The  I)epartment's  dispatch  No.  227,  of  the  1st  instant,  which  I 
herewith  take  occasion  to  acknowledge,  presented  Mr.  Jaurett's  refH 
resentations  at  length ;  but  as  it  added  but  little  to  the  Department's 
three  telegraphic  instructions,  I  did  no  more  than  send  the  minister 
of  foreign  relations  a  paper  setting  forth  Mr.  Jaurett's  representa- 
tions (copy  inclosed),  wliich  I  told  his  excellency  he  might  place  with 
my  note  to  him  of  the  30th  ultimo,  a  copy  of  wliich  the  Department 
already  possesses. 

The  last  time  I  saw  Seilor  Sanabria  in  relation  to  the  payment  of 
the  indemnity Jwas  on  Tuesday,  December  13.     I  asked  him  if  there 
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was  no  reply  to  my  last  note,  and  he  said:  '*As  Mr.  Bowen  is  to  be 
here  in  a  tew  days,  why  not  wait?" 

I  replied  that  my  instructions  bad  been  to  press  for  immediate 
payment,  and  that  '^immediate"  did  not  indicate  a  desire  on  the 
part  of  my  Government  for  any  delay  either  in  making  the  payment 
or  riving  a  reply. 

He  then  said:  '^Very  well;  I  will  do  anything  to  please  you;  and 
if  you  wish  an  answer  before  Mr.  Bowen's  return  I  will  try  to  give 
you  one  by  to-morrow  or  the  next  day.'' 

True  to  his  promise,  the  minister  sent  me  an  eleven-page  reply 
(copy  and  translation  inclosed)  on  the  following  day,  the  gist  of  the 
contents  of  which  I  telegraphed  the  Department,  as  above. 

In  pressing  the  minister  for  payment  of  the  indemnity  I  was  acting 
in  accordance  with  the  Department's  instructions,  and  also  it  was 
my  desire  to  have  the  matter  as  far  advanced  as  possible  upon  Mr. 
Bowen's  arrival  on  the  19th,  next  Monday.  I  was  unable,  as  I  knew, 
to  induce  this  Government  to  pay  the  mdemnity,  but  I  have  suc- 
ceeded in  obtaining  that  which  practically  amounts  to  a  refusal  to 

I  called  the  minister's  attention  to  clause  22  of  article  80,  upon 
which  the  decree  for  expulsion  was  founded,  but  he  said  he  had  not 
looked  up  the  clause  ana  article  cited  in  the  decree.  He  has  avoided 
mention  of  them  also  in  his  reply,  for  the  very  reason,  no  doubt,  that 
the  law  of  the  constitution  cited  relates  to  foreigners  not  domiciled 
in  Venezuela,  whereas  Mr.  Jaurett  was  most  certainly  in  every  respect 
a  '*  domiciled  foreigner."  - 

I  have,  etc.,  Norman  Hutchinson. 


[Inclosure  No.  1  in  Mr.  HutohinBon's  No.  375.] 
In  re  Albert  Felix  Jaurett. 

Mr.  Albert  Felix  Jaurett,  an  American  citizen  since  August  6,  1894,  repreeents  to 
the  Department  of  State,  at  Washineton,  that  he  was,  on  Sunday  morning,  November 
13,  1904,  expelled  from  Venezuela  by  executive  decree,  a  printed  copy  of  whidi  is 
filed  in  the  Department  of  State.  By  the  terms  of  this  decree  he  was  expelled  by  the 
Executive  in  pursuance  of  clause  22  of  article  80  of  the  constitution  of  Venezuda. 
The  decree  assigns  no  specific  reason  for  the  expulsion  and  upon  its  face  appears  to 
be  wholly  arbitrary,  as  it  is  clearly  unauthorizea  by  the  mentioned  article  oi  uie  con- 
stitution under  wnich  the  decree  of  expulsion  purports  to  have  been  passed.  Mr. 
Jaurett  represents  that  he  has  lived  in  Venezuela  since  March,  1896,  till  November  14, 
1904,  when  he  left  Venezuela  in  obedience  to  the  command  of  the  said  decree,  on  the 
vague,  intangible  ground  that  he  was  notoriously  prejudicial  to  the  public  order.  He 
represents  that  during  the  entire  period  of  residence  m  Venezuela  he  was  involved  in 
no  litigation  of  any  kind  nor  in  any  dispute  or  controversy  with  the  authorities,  that 
he  never  intermecldled  in  Venezuelan  politics,  and  that  he  at  all  times  jrielded  loyal 
obedience  to  the  laws  and  authorities  of  Venezuela. 

He  further  represents  that  he  founded  the  Venezuelan  Herald  at  Caracas  in  1896; 
that  it  was  a  valuable  property;  that  he  published  and  managed  the  business  of  the 
newspaper  in  his  own  person,  and  that  the  suspension  of  the  publication  was  involved 
in  and  followed  his  own  expulsion;  that  he  was  also  engaged  in  other  valuable  busi- 
nesses; as  agent  of  the  Associated  Press,  as  representative  of  the  Renter  Telesram 
Company,  and  as  agent  of  the  committee  of  tne  foreign  bondholders,  all  of  wnich 
businesses,  as  well  as  other  valuable  business  employments,  have  been  lost  to  him 
by  reason  of  his  expulsion;  that  on  Sunday  morning,  November  13,  1904,  a  Vene- 
zuelan official  calleu  and  asked  him  to  go  to  see  the  governor;  that  he  accordingly 
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went  m  company  with  the  American  charg6  d'afFaiiee,  and  thexeupon  the  govi 
ordered  him  to  leave  the  country  in  twenty-four  houia;  that  he,  Jaurett,  repvneiited 
to  the  governor  that  he  could  not,  on  Sunday,  withdraw  his  money  frran  the  h§A 
ma  collect  his  bills  and  pav  his  debts,  and  in  reBponae  thereto  the  govemor  udonutd 
him  that  there  was  no  explanation  to  be  given  and  that  he,  Jaurett.  must  leave  die 
country;  that,  accordingly,  at  half  past  7  o^clock  next  moming  he  waa  compelled 
to  leave  Venezuela,  abandoning  his  house  and  its  valuable  ccmtentfl  and  all  of  Ue 
other  interests  and  businesses,  and  was  compelled  to  sell  certain  securities  whidi  be 
held,  at  a  large  sacrifice,  his  lo»9  thereon  approximating  $4,000,  and  that  by  his  other 
losses  growing  out  of  his  expulsion  and  the  suspension  of  his  newspaper,  azid  from  ihf 
loss  of  his  valuable  employments,  and  by  the  indignity  inflicted  upon  him  as  a  citi- 
zen of  the  United  States,  and  the  \'iolation  of  his  personal  rights  and  liberties  he  htf 
been  damaged  in  the  sum  of  125,000  United  States  gold. 


[Indoeure  No.  a— TraiiBlation.] 
Doctor  Sanabria  to  Chargi  nutchiruon^ 

December  14, 1904. 

•  Sir:  I  have  submitted  for  the  consideration  of  the  provisional  president  ol  the 
Republic,-  your  excellency's  communication  of  the  9th  instant,  by  which  the  United 
States  Government  insists  upon  the  reco^ition  and  pavment  of  damages,  which 
Mr.  Jaurett  says  were  occasioned  him  by  his  sudden  expulsion,  which  expulsion  was 
caused  by  Mr.  Jaurett  himself. 

The  reasons  expressed  to  the  Government  of  the  United  States  for  not  admitttog 
the  solicitude  which  has  been  made  in  regard  to  the  expulsion  of  Mr.  Jaurett  fully 
justify  the  proceedings  of  the  Executive  and  at  the  same  time  clear  and  define  the 
situation  absolutely. 

The  Republic  can  not  admit  the  pretension  of  a  foreigner,  obliged  by  numcn>u8 
reasons  to  observe  the  most  ^strict  neutrality  in  our  internal  political  aoairs,  to  ask 
and  make  effective  the  protection  of  his  Government  after  having  violated  that  duty. 
The  contrary  would  create  a  source  of  damages  and  would  expose  the  State  to  tie 
most  serious  dangers.  The  stranger  that,  for  any  reason  whatsoever,  should  mix  m 
matters  that  only  the  natives  have  the  right  to  discuss,  the  stranger  that  tries  to  alter 
or  dostn.)v  the  existing  order  in  the  nation  where  he  resides,  the  stranger  that  systeio- 
atically  Iiostilizos  the  authorities  which  he  must  respect,  places  himself,  regarding 
diplomatic  protection,  in  the  situation  identical  to  that  of  the  natives  who  usurp 
these  rights  and  faculties  in  a  manner  so  repn^achable  and  illicit.  Proceedings  and 
acts  of  this  nature  can  not  but  deprive  the  foreigner  of  his  condition  of  neutral  and 
of  the  right  of  being  protected  bv  the  nation  to  which  he  belongs.  Otherwise,  alway? 
shield(Ml  and  without  any  ccmsicferation,  backed  by  a  jwwer  which  only  luie  to  prvtect 
lawful  rights,  the  stranger  would  make  strong  his  impunity,  and,  against  all  rulee 
an<l  all  ])rincipl(?s  would  make  an  associate  of  his  faults  tne  State  to  which,  as  a  citizen, 
he  owes  obedience. 

It  is  not  known  to  what  cxttMit  the  so-called  Jaurett  has  adheriKi  to  the  AiniTican 
laws  n  lativr  to  the  naturalization  of  foreigners;  it  is  siiid  that  after  having  abandontni 
his  native  country,  for  reaj^ons  in  which  justice  ha<i  to  intervene,  he  went  to  Panama 
and  aft^-rwards  to  Mexico,  which  country  he  left  to  take  refuge  for  a  short  time  in 
Horida,  where  he  resided  for  a  few  months  before  coming  to  Venezuela.  Hut.  be 
wliat  it  may,  liis  foreign  nationality,  far  from  authorizing  him  to  behave  hen*  in  tho 
manner  in  which  he  (lid,  imposes  upon  him  an  entirely  different  behavior.  In  this 
respect  I  think  it  well  to  recall  that  which,  under  date  of  April  25,  18S2,  wai«  sai*l 
to  Mr.  Lowell  by  the  Se<'retary  of  State,  Mr.  Frelinghuyst n,  "Its  presence  (A ineM- 
can  citizenship)  involves  the  promise  and  the  obligation  to  ol)serve  our  laws  in  t\w 
interior  and  to  peacefully  help,  as  good  citizens,  to  maintain  our  faith  in  foreign 
countrier*.  without  effort^  which  would  mix  us  in  internal  disturbances  or  civil  diis- 
cord,  with  which  we  have  not.  neither  do  we  desire,  to  have  anything  to  do  with  at  all." 

How  the  p<Tson  in  cpiestion  has  ol)served  the  (»bIig*ations  that  his  American  citizen- 
ship deman(le<l  of  him  is  a  question  which,  without  much  difliculty,  will  be  answereil 
by  the  correspondence*  and  dispatches  that  the  information  agenci(»s  and  Europ«-an 
and  American  newspapers,  in  whose  service  he  was,  published  (tmtinually  alH»ul 
Venezuela. 

In  the  same  way  could  answer  all  the  persons  who  knew  him  here  in  Caracas,  per- 
sons to  whom  it  is  no  mystery  or  secret,  the  diligence  with  which  he  useil  to  go  back 
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and  forlli,  invciilintt  false  news  uf  ('unBitjts,  Bprcading  alarma,  pulling  into  the  luouttu 
of  repreaciilutives  nf  foreign  ruitions  and  tiigli  authorities  of  *tlie  Stale  ideas  and 
inforiiiolion  which  they  never  aaid  or  expreesed.  More  than  once  the  credit  of  Ihe 
nation  and  the  usual  (runsactiun  of  the  roiiinierce  mere  at  the  point  of  being  aeriously 
altered,  wiili  great  loaeee  to  everybody,  in  consequence  of  the  intrieuM  of  Jaurett; 
more  than  once  tlie  good  name  of  the  country  has  been  outraged  by  niin  in  his  com- 
niuniralions. 

The  Govcrnnienl  would  have  not  done  ils  duty  it  it  had  not  expelled  from  the 
bosom  of  the  conimunitj^  such  a  dangerous  peraon  and  would  have  been  guilty  of 
n^ligenrc  if  it  had  permitted  Jaurett  to  continue  encouniging  discord  and  giving  rise 
to  disturbances. 

The  sacrilices  which  the  Republic  is  undergoing  to  keep  unaltered  public  order 
are  well  known,  crushing  all  atlempts  at  insurrection,  and  if,  in  accordance  with  tlie 
moet  aacred  impusitiona  of  its  Bdministrutiun,  the  Govemmenl  punishes  the  intriguen 
of  those  citizens  who  undertake  to  disturb  the  peace  it  is  not  understood  for  what  rea- 
sons foreigners  shall  be  exempted  from  responeibi lilies  when  they  are  employed  in  the 
same  illegul  work. 

The  Executive  believes  that  nothing  authorises  him  to  make  any  dintinctions,  and 
the  Government  of  the  L'nil^  States  ileelf  would  have  to  acknowledge  it.  because 
lo^c  rccomtnendH  it,  and  because  that  ha«  been  its  way  of  procedure  m  similar  cir- 
cumstanci-s.  So  much  that,  when  tli)'. diplomatic  repr<'spntative  of  England  in 
Waxhinglnn  a^ked  the  lil)erty  of  the  so-called  Francis  <  arroll  whom  the  authorities 
(military)  of  Baltimore  had  arreetoil,  the  Secretary  of  State,  Mr.  Seward,  answned 
him  in  the  following  words:  "Can  it  be  hoped  that  the  Govcrampnt  of  the  United 
Static  .'•hould  crush  the  treason  in  arms,  and  leave,  nevertheless,  at  liberty,  pereooB 
capable  of  diffiLiing  a  popular  commotion?  The  Government  could  not  with  cer- 
tainty hope  to  sustain  itself  if  it  would  permit  American  citizens  such  injurious 
liberties.  Could  there  be  any  difference  when  the  dangerous  person  is  a  foreigner 
who  lives  under  the  protection  of  the  Government?  But  one  reason  could  be  ctm- 
sidcriil  OS  conceivable  for  setting  this  peraon  at  lil>erty.  namely,  that  he  ie  a  person 
too  insignificant  and  too  passionate  to  attract  attention  by  his  actions  against  the 
Government." 

Mcireover,  you  must  bear  in  mind  that  in  this  critical  time  insurrection  is  easily 
moved  by  ill-intentioned  men,  who  in  time  of  peace  would  be  despiwYl. 

It  could  b<'  gathered  thus,  from  alt  that  is  said  alwve,  that  the  answer,  which  by 
order  of  the  provisional  president  I  transuiitted  to  you  under  date  of  the  Gth  instant, 
is  fully  justined.  To  finish  and  to  retiun  to  the  pomt  relative  to  the  diplomatic  pro- 
tection in  Jaurett's  case,  it  is  well  to  make  manifcHt  that  the  rules  and  principles 
adopted  bv  the  Government  of  the  Republic  do  not  differ  at  all  from  thoee  m)  admirably 
formulated  by  the  Secretary  of  State,  Mr.  U'ebeter,  in  his  communication  to  Mr. 
Peyton  under  date  of  January  6,  1S42:  ''A  citizen  of  the  United  States  who  finds 
himself  in  a  foreign  country  and  takes  part  in  attempts  against  its  government  has 
Iwt  thereby  his  rights  or  protection  from  bis  own  Government." 
I  take,  etc.. 

Gust.  J.  Sanabria. 


TTle  Secretary  of  State  to  Minister  Bomen. 

No.  231.]  Department  of  State, 

Washington,  January  5,  1905. 
Sie:    I  have  to  ackouwledge  the  r(M:eipt  of  Mr,  Hutchinson's  No. 
375,  of  the  17th  ultimo,  reporting  his  efforts  to  induce  the  Venezuelan 
Government  to  pav  the  indemnity  claimed  on  account  of  the  expul- 
sion of  Mr.  A.  F.  Jaurett, 

The  Department  hopes  that  you  will  cuntinue  to  press  the  matter 
upon  the  Venezuelan  Government. 
1  am,  etc., 

JoiiN  Hay. 
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The  Acting  Secretary  of  State  to  Minister  Bowen. 

fTelQgram.] 

Depabtment  of  State, 

Wctshington,  January  1£,  1906. 

You  are  authorized  to  conclude  following  protocol  Bermudes 
matter.  Important;  insist  upon  immediate  restoration  of  prop^y. 
Cable  results. 

LOOMIS. 

Protocol  of  agreement  between  the  United  States  of  America  and  the  United  Stitei 
of  Venezuela,  for  the  submission  to  arbitration  of  all  questions  between  the  Venesoe- 
Ian  Government  and  the  New  York  and  Bermudez  Company,  a  cofpoi«tion2<u><^ 
the  laws  of  the  State^of  New^York  and  a^citizen^of  the  United  States. 

Whereas  differences  have  existed  andQBtill  exist  between  the  Venesuelan  Gofrem- 
ment  and  the  New  York  and  Bermudez  Com^uay,  especially  in  relation  to  the  asphilt 
mine  or  deposit  commonly  called  Bermudez  Lake,  in  the  State  of  Bermudes,  in  Ven- 
ezuela; and 

Whereas  in  July  last,  on  process  issued  by  the  federal  and  cassation  court  €i  Vene- 
zuela, at  the  suit  of  the  Venezuelan  Government,  the  said  mine  or  deposit  was,  together 
with  all  its  works  and  appurtenances,  sequestrated  and  taken  from  the  poaoospion  of 
the  New  York  and  Bermudez  Company,  against  the  protest  of  the  Government  6t  the 
United  States  as  well  as  of  Ihe  company;  and 

^^ereas  it  is  desired,  in  the  interest  of  justice  and  harmonious  relations  between 
the  two  countries,  to  put  an  end  to  all  differences  between  the  Venezu^an  Crovern- 
ment  and  the  said  company,  at  once  and  finally,  by  means  of  an  intonational  arbi- 
tration: 

Now,  therefore,  the  United  States  of  America  and  the  United  States  of  Venezuela. 

through  their  n^spective  representatives, ,  and  ,   have 

agreed  upon  the  following  articlt*: 

Abticle  I. 

All  differenct»8  heretofore  or  now  existing  between  the  Venezuelan  Government  and 
the  New  York  and  Bermudez  Company,  and  all  claims  on  either  side  arising  therefrom, 
whether  such  claims  have  been  diplomatically  presented  or  not,  shall  be  referred  to  and 
shall  be  decided  by  a  board  of  three  arbitrators,  one  to  be  named  bv  the  President  of 
the  United  States,  one  by  the  President  of  Venezuela,  and  the  third,  by  the  President 
of  the  United  States  and  the  President  of  Venezuela  jointly,  within  sixty  days. 

In  case  of  the  death,  absence,  or  incapacity  of  an^  arbitrator,  or  in  the  event  of  his 
ceasing  or  omitting  to  act,  the  vacancy  saall  be  filled  in  the  same  manner  as  the  original 
appointment,  the  period  of  sixty  dajT?  to  be  calculated  from  the  date  of  the  happening 
of  the  vacancy. 

Article  II. 

The  arbitmtoFs  shall  meet  in  the  cit^  of  Washington,  within  sixty  days  after  the 
date  of  the  appointment  of  the  third  arbitrator. 

The  vote  of  two  arbitrators  shall  suffice  for  the  derision  of  all  questions  submitted  to 
the  tribunal,  including  the  final  award. 

Article  III. 

Within  six  months  after  the  signature  of  this  proUK-ol  each  party  shall  present  to  the 
other  and  to  its  agent,  and  also  to  each  of  the  arbitrators,  two  printed  copies  of  its  case, 
accompanied  with  the  documents  and  evidence  on  which  it  relies,  together  with  the 
affidavits  of  their  respective  witnesses. 

Within  a  further  period  of  four  months  either  party  may,  in  like  manner,  present 
a  counter  (*ase,  with  additional  d(K'umpntH  and  «»vid«*n('e  and  affidavits  in  reply  to  the 
ciwe.  docunnMit^',  and  e\'id<*nre  of  the  otlu*r  party. 

If  eith'T  party  shall,  in  its  caw^  or  count^T  faw,  refer  to  any  do<uiment  in  ite  ex- 
clusive jKWHesHion,  without  annexing  a  ropv,  it  shall,  upon  the  requt»st  of  the  other 
party,  funiish  tho  latter  with  a  <opy;  and  "itlior  party  may  <'all  upon  the  other  through 
the  arbitrators  to  ])roduoe  th«-  oripinals  or  cortifie^l  (•opi(»8  of  any  papers  a<lducr>d  as 
evidence. 


WBONOS  DONE  AMEBICAK  CIT1ZBK8  BT  VBNMUBLA. 


Within  four  months  after  the  expiration  of  the  term  allowed  for  the  filing  of  counter 
caMi'  each  Government  may,  by  ita  affent  ae  well  as  by  additional  couiwiel,  atgue  itm 
caiise  before  the  arbitrators,  both  orally  and  in  writing.  Each  mde  ohall  fumieh  U> 
the  other  copies  of  any  written  arguments,  and  each  party  shall  be  at  liberty  to  make  k 
written  reply,  provided  that  such  reply  besubmitteawitnin  the  four  montiuepecified. 

Article  V. 

All  proceedingH,  whether  judicial  or  administrative,  pending  against  the  New 
York  and  BtTmude/.  Company,  at  the  Euit  of  the  Venezuelan  Govemment,  ahall  be 
immcdiatelv  discontinued,  and  the  award  rendered  under  the  present  protocol  shall 
be  accepted  an  a  conclusive  <letermi nation  of  all  questions  involved  in  said  prO' 
cee<lingB  and  of  any  and  all  rights  of  said  company  in  Venezuela,  under  its  concemon» 
and  deeds,  or  otherwise,  including  indemnity  tor  any  violation  of  said  rights. 

The  company  shall  be  immediately  restored  to  the  poseession  and  enjoyment  ot 
Bermudez  lAkc.  its  works  and  appuitenances.  as  fully  as  before  the  late  Hequeetr&- 
tion,  and  shall  be  permitted  to  remain  in  such  poseeesion  and  enjoyment,  subject 
only  to  the  decision  of  the  arbitrators,  and  the  Venezuelan  Govemment  shall  so  far 
as  possible  restore  to  the  company  all  asphalt  and  other  property  taken  from  it  at  umI 
since  the  order  of  sequestration,  and  shEdl  give  all  aid  to  the  company  in  tracing  and 
recovering  all  such  asphalt  and  other  property  as  may  have  paaied  out  of  inid  Gov- 
ermnent's  immediate  control. 

Article  VI. 

The  New  York  and  Bermudez  Company  shall  be  permitted  freely  to  seek  and  to 
obtain  the  testimony  of  witnetaes.  through  agents  of  its  own  selection,  whether  Ven- 
ezuelans or  foreigners,  in  any  part  of  VeneEuela.  Such  agents  shall  not  be  obstructed, 
threatened.  «'  harassed,  nor  shall  any  person  be  hind^ed  or  deterred  from  giving 
testimony  in  behalf  of  the  comntny,  or  be  made  in  any  way  to  suffer  by  reason  ol 
having  given  such  testimony.  The  company  shall  also  be  pennitted  freely  to  com- 
municate by  cable,  as  well  as  by  other  means,  with  ita  representatives  and  agenta  in 
Venezuela. 

Article  VIl. 

The  award  of  the  tribunal  shall  be  rendered  within  fifteen  months  from  the  date- 
of  the  signature  of  the  present  protocol.     It  shall  be  in  writing  and  shall  be  final  and 

Article  VIII. 


Reasonable  compensation  to  the  arbitrators  for  their  servicee  and  all  e:  ,  . 
dent  to  the  arbitration,  including  the  cost  of  such  clerical  aid  as  may  be  necesmy, 
shall  be  paid  bv  the  t«o  Governments  in  equal  moieties. 

Done  in  quaaruplicate,  in  English  and  Spanish,  at ,  this day  ot , 

1906. 

Mr.  Bowen  to  Secretary  ofStaU. 

■  [T*wnm.I 

Caracas,  January  IS,  1906. 

(Received  5.28  p.  m.) 
Tliis  morning  I  presented  to  the  minister  for  foreign  affairs  the 
protocol  with  a  note  in  which  I  insisted  on  the  immediate  restoration 
to  the  asphalt  company  of  its  property.  The  minister  said  tout 
Govemment  in  its  cable  instructions  to  vou  accepted  the  offer  of  the 
Venezuelan  Government  to  submit  to  arbitration  all  queatioos  which, 
being  of  a  diplomatic  character,  can  not  be  settled  by  mutual  consent, 
and  I  understand  therefore  that  you  would  present  a  protocol  general 
in  character  covering  all  pending  questions.  He  promised  t4)  answer 
in  writing.     I  judge  ne  wdl  object  to  change  the  agreement. 

"«. 
8e06»— B.  Doc.  418,  fiO-l S2 
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The  Acting  Secretary  of  State  to  MinUter  Bowen. 

[Telegram.] 

Department  of  State, 

Wa^hingtonj  January  16,  1905. 

Referring;  to  your  cableurram  January  13,  Department  does  not 
understand  that  there  are  any  cases  for  arbitration  other  than  the 
Bermudez  case  and  possibly  the  Crichfield,  Jaurett,  and  Olcott  cases. 
The  Department  is  considering  the  three  latter  cases.  Advise  Depart- 
ment what  other  claims  or  questions  there  are  for  arbitration. 
Department  understands  the  offer  of  5,000,000  bolivars  annually  to 
apply  to  claims  already  adjudicated.  In  order  to  make  satisfactory 
arrangements  with  otlier  interested  governments  the  United  States 
Government  would  have  to  take  over  the  custom-houses  of  Puerto 
Cabello  and  La  Guayra  and  appropriate  the  5,000,000  bolivars  annually 
to  payment  of  adjudicated  claims  of  all  the  creditor  States,  handing 
over  the  residue  to  the  Venezuelan  Government.  If  this  arrange- 
ment is  made  Department  will  endeavor  to  effect  satisfactory  arrange- 
ment with  all  creditor  States.  Department  would  be  wiUing  to 
submit  all  other  claims  and  questions  which  admit  of  arbitration  to 
the  same  tribunal  that  tries  the  Bermudez  case.  If  this  is  agreed 
to  by  Venezuela  furnish  list  of  all  claims  you  know  of  and  Department 
'will  prepare  protocols  of  submission  to  the  same  tribimal  mentioned. 

IX)OMIS. 


Minister  Bowen  to  Secretary  of  Stat^. 

[Telegram.] 

Caracas,  January  19 j  1906.     (Received.) 

By  an  official  letter  which  I  received  from  the  minister  for  foreign 
affairs  last  night,  I  am  given  to  understand : 

First,  that  the  President  of  Venezuela  will  not  agree  to  pay  the 
5,000,000  bolivars  to  the  allied  and  peace  powers. 

Second,  that  pending  diplomatic  questions  do  not  include  questions 
before  the  Venezuelan  courts. 

Third,  that  Venezuela  is  willing  to  make  a  permanent  arbitration 
treaty,  and  to  submit  to  a  tribunal  whether,  according  to  inter- 
national law,  a  question  can  be  considered  a  diplomatic  question  that 
is  pending  in  a  national  court.  In  other  words,  the  President  will 
not  agree  to  submit  the  Bermudez  case  to  arbitration  until  a  tribunal 
decides  that  it  is  a  diplomatic  question. 

The  President  evidently  considers  the  discussion  ended,  as  he  has 
sone  to  Maracay  for  ten  days.  I  am  also  of  opinion  that  it  should 
he  considered  ended. 

BoWEN. 


Minister  Bowen  to  Secretary  of  State. 

"Telegnun.] 

Caracas,  Janip 

(R«  n.) 

The  Venezuelan  Government  was  astounded  to  rieol 
about  Bermudez  case  after  being  assured  in  co:  ^ir 
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cable  of  the  lOtli  that  you  would  send  bases  protocol  for  arbitration 
of  all  disputed  claims.  Minbter  for  forei^  affairs  says  he  sent  the 
CO  ires  pom  le  nee  as  to  the  matter  to  Washmgton  hy  last  mail.  The 
Venezuelan  Government  evidently  think  your  said  cablegram  was 
an  invention  of  mine.  The  newspapers  here  are  rapidly  strengthen- 
ing the  cause  of  the  Pre8i<lent,  and  increaaing  daily  number  who 
would  resi.st  the  United  States. 

BOWEN. 

The  Seeretanj  of  State  to  MinUter  Bowen. 


Department  of  State, 

Washington,  January  S8, 1905. 
Try  to  get  Venezuelan  Government  to  agree  to  the  principle  of  an 
impartial  arbitration  of  the  cases  of  Bermudez  Company,  Crichfield, 
Jaurett,  and  of  the  revision  of  the  Olcott  award,  and  the  trial  of  all 
these  cases  absolutely  on  their  merits.  If  Venezuelan  Government 
will  accept  the  principle  abovt  stated,  you  may  conclude  protocol 
sent  vou  m  the  Bermudez  case  and  Department  will  send  you  protocol 
for  the  other  cases,  and  all  can  be  submitted  to  the  same  tribunal. 

Hat. 


Minister  Bowen  to  Secretary  of  Statf. 


Caracas,  JanuanjSO,  1905. 

{Received  10.40  a.  m.) 
I  have  sent  a  note  to  Venezuelan  minister  for  foreign  affairs  asking 
if  his  Government  will  agree  to  the  principle  of  an  impartial  arbitra- 
tion of  the  four  cases,  and  suggesting  if  it  will  not  tnat  it  propose 
to  the  Government  of  the  United  States  that  a  tribunal  of  arbitration 
be  selected  to  declare  whether  these  and  other  cases  of  other  nations 
are  diplomatic  questions  and  to  hear  and  to  decide  them  if  they  are, 
and  to  fix  the  amount  that  ought  to  be  paid  out  of  the  customs  reve- 
nues to  the  creditor  nations. 

Bowen. 

Minister  Bowen  to  the  Secretary  of  State. 

lT*wrMi.l 

Casacas,  February  1,  1905. 

(Received  1.20  p.  m.) 
My  note  of  the  30th  may  not  be  answered  until  the  President 
returns  February  4.  I  suggested  Venezuela  should  propose  to  submit 
to  arbitration  whether  the  cases  are  diplomatic  in  order  to  show  that 
if  suggestion  was  declined  peaceable  settlement  is  impossible,  and  to 
offer  to  you  an  opportunity,  if  it  is  accepted,  to  deal  a  deathblow  to 
tbe  pernicious  Catvo  doctrine,  and  to  secure  justice  for  all  of  the 
nditw  nations  and  an  equitable  sum  from  the  customs  revenues. 
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May  I  await  the  answer  to  my  note  before  advising  Venezuela  Got- 
emment  ?  Your  instructions  to  me  contemplated  arbitration  simpty 
of  our  own  four  cases,  and  should  that  declaration  be  made  if  Vene- 
zuelan Government  rejects  my  suggestion? 

BOWEN. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegraia.] 

Caracas,  via  HAm,  February  S,  1905. 

I  have  just  received  the  answer  to  my  note.  The  President  declines 
to  arbitrate  our  four  American  cases  and  to  submit  to  arbitration 
whether  pending  questions  are  diplomatic  or  not  and,  finally,  to  permit 
a  tribunal  or  arbitration  to  fix  the  sum  that  should  be  paid  out  of  the 
custom  revenues.  He  asks  again  for  a  treaty  of  arbitration  for 
settling  questions  that  may  become  diplomatic. 

Bowen. 


Tke  Acting  Secretary  of  State  to  Minister  Bowen. 

No.  238.]  Department  op  State, 

WasltingtoUj  February  S,  1905. 

Sir:  I  inclose  a  copy  of  a  letter  from  Messrs.  Ralston  &  Siddons  in 
behalf  of  the  Orinoco  Corporation,  who  represent  that  for  a  long  time 

fast  the  corporation  has  been  forcibly  excluded  from  the  mines  of 
mataca,  which  it  held  under  a  concession  from  the  Government  of 
Venezuela,  and  that  the  Government  of  Venezuela,  although  bound  bv 
article  3  of  the  said  concession  to  establish  two  ports  of  entry  at  sucn 
ports  of  the  colonv  mentioned  in  the  concession  as  might  be  jud^d 
suitable,  abolished  the  ports  in  question  shortly  after  their  establish- 
ment, in  violation  of  the  terms  or  the  concession. 

You  will  use  your  good  offices  with  the  Government  of  Venezuela, 
as  requested  in  the  paragraphs  numbered  one  and  four  of  Messrs. 
Ralston  &  Siddons^  letter,  namely: 

'*1.  That  two  ports  of  entry  may  be  at  once  reestablished  within 
the  colony  in  accordance  with  article  3  of  said  concession;"  and  "4. 
That  Mr.  Dolge,  or  other  representative  of  the  Orinoco  Corporation, 
be  permitted,  without  interference,  to  proceed  directly  to  Santa 
Catalina,  and  to  enter  and  depart  freely  from  such  point  or  other 
points  within  the  limits  of  said  concession  without  bemg  obliged  to 
first  proceed  to  any  port  of  entry.' ^ 

The  Department  reserves  for  further  consideration  the  paragraphs 
numbered  two  and  three  of  that  letter,  requesting: 

'*2.  That  article  8  of  said  concession  may  be  carried  out  by  the 
Government  of  Venezuela  through  the  separate  organization  of  the 
political,  adliiinistrative,  and  judicial  system  of  the  colony,  it  being 
at  once  severed  from  the  State  of  Guyana ;''  and  ''3.  That  such  steps 
may  be  taken  by  the  Government  as  will  result  in  the  setting  aside  of 
the  denouncements  and  grants  hereinbefore  referred  to  made  in  viola- 
tion of  the  terms  of  said  concession." 

I  am,  etc.,  Francis  B.  Loomis, 

Acting  Secretary. 
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Minister  Bowen  to  the  Secretary  of  State, 

[Telegram.] 

Caracas,  February  5,  1906. 

(Received  9.45  p.  m.) 

The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
questions  that  may  become  diplomatic  in  accordance  with  the  rule 
of  international  law.  Do  vou  wish  me  to  decline  foregoing  request, 
or  to  inform  the  Venezuelan  Government  that  the  Government  or 
the  United  States  could  not  a^ee  to  submit  to  arbitration  whether 
or  not  pending  questions  are  diplomatic? 

Bowen. 

Mr,  Hay  to  Minister  Bowen. 

[Telegnun.] 

Washington,  February  S,  1906. 

The  suggestion  that  the  United  States  enter  into  a  treaty  of 
arbitration  to  determine  what  questions  may  become  diplomatic 
can  not  be  taken  seriously.  You  will  so  inform  the  Venezuelan 
Government. 

It  is  desirable  to  use  cipher  in  communicating  with  Department. 

Hay. 


Minister  Bowen  to  Secretary  of  State, 

[TelflgraiD.] 

Caracas,  February  6, 1906. 

(Received  1.14  p.  m.) 

Venezuelan  charg6  d'affaires  cabled  the  President  yesterday  that 
you  said  the  difficulties  with  Venezuela  could  be  arranged.  The 
President  cabled  for  details.  Venezuelan  charg6  d'affaires  replied 
that  you  asked  him  why  does  not  the  President  accept  a  general 
arbitration  treaty,  adding,  if  he  would  all  would  be  settled  amicably 
and  Venezuela  would  never  have  a  better  friend  than  the  United 
States.  The  President  cabled  back  to  tell  you  that  be  never  asked  for 
anything  except  to  submit  everything  to  arbitration,  but  that  I  pre- 
vented everything.  That  statement  is  false.  He  refused  to  submit  to 
arbitration  pending  questions  and  asked  for  a  general  arbitration  for  the 
future.  Your  instructions  to  me  stated  the  United  States  would  con- 
sider negotiating  a  general  arbitration  treaty  only  after  pending  ques- 
tions are  settled.  As  the  President  claims  cases  before  his  courts  are 
not  diplomatic  questions,  it  would  be  useless  to  make  a  general  arbi- 
tration treaty  unless  he  accepts  our  definition  of  diplomatic  question. 

Bowen. 


Minister  Bowen  to  Secretary  of'  State, 

No.  385.]  American  Legation, 

Caracas,  February  6,  1906. 

Sir:  I  have  the  honor  to  inclose  herewith  copies  of  my  correspond- 
ence with  the  minister  for  foreign  affairs,  and  of  the  cablegrams  that 
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have  passed  between  Washington  and  this  legation,  since  the  23d  of 
January  last,  and  to  acknowledge  the  receipt  of  your  instructions,  No. 
234,  of  the  20th  ultimo.  I  am  holding  tne  said  instructions  until  I 
receive  an  answer  from  you  to  my  cablegram  of  the  3d  instant,  ask- 
ing whether  or  not  you  desire  me  to  decune  the  request  of  President 
Castro  for  a  general  treaty  of  arbitration.  I  am  decidedly  of  the 
opinion  that  we  should  not  make  a  treaty  with  him  of  that  kmd  until 
he  settles  all  pending  questions  in  conformity  with  our  repeated 
requests  and  consents  to  accept  our  definition  of  what  are  diplomatic 
questions.  His  evident  purpose  is  to  maintain  the  Calvo  doctrine 
in  its  entirety,  and  he  has  no  doubt  he  can  do  so  if  he  can  persuade 
the  Government  of  the  United  States  to  agree  to  make  Venezuela  a 

Seneral  treaty  of  arbitration  for  settling  Questions  that  may  become 
iplomatic  in  accordance  with  the  rules  oi  international  law.  As  he 
knows  that  I  understand  his  purposes  perfectly,  he  hopes,  throu^ 
his  polite  charg6  d'affaires  at  Washington,  to  convince  you  that  ms 
efforts  have  always  been  directed  toward  arbitration,  but  that  I  have 
thwarted  them.  My  correspondence  with  his  Government  proves 
that  he  does  not  want  any  honest  kind  of  arbitration,  and  womd  not 
accept  it.  I  beUeve,  therefore,  that  force  will  have  to  be  used. 
I  am,  etc., 

Herbert  W.  Bowen. 

P.  S. — I  have  just  had  a  talk  with  General  Ybarra,  the  minister 
for  foreign  affairs.  He  told  me  that  he  has  cabled  to  Washington 
in  the  hope  of  securing  your  assent  to  the  making  of  a  general  arbi- 
tration treaty.  I  expressed  the  opinion  that  he  would  not  succeed 
unless  he  is  willing  to  submit  to  arbitration  the  asphalt  case  and  all 
other  pending  cases  that  can  not  be  settled  by  mutual  consent.  He 
replied  that  President  Castro  is  anxious  to  make  only  one  treaty, 
and  to  have  that  cover  everything.  *^That  might  be  possible,"  I 
remarked,  '4f  he  really  would  let  it  cover  everything;  but,  so  far, 
he  has  excluded  everything.  Send  for  me  the  moment  he  consents 
to  submit  the  asphalt  case  and  all  other  questions  to  arbitration, 
and  we  will  then  see  what  we  can  do." 

General  Ybarra*s  remarks,  being  interpreted,  mean  that  Presi- 
dent Castro  expects  the  United  States  to  vield.  As  it  is  he  who 
has  done  the  wrong,  it  is  he  who  should  vield,  or  be  made  to  yield. 

H.  W.  B. 


No.  1. 
Mr,  Loomis  to  Mr,  Bcnoen, 

[Cablegram  received  January  28,  1905,  at  7.30  p.  m.] 

Try  to  get  the  Venezuelan  Government  to  agree  to  the  principle 
of  an  impartial  arbitration  of  the  cases  of  the  Berinudez  Company, 
Critchfield,  Jaurett,  and  of  the  revision  of  the  Olcott  award  and  the 
trial  of  all  those  cases  absolutely  on  their  merits. 

If  the  Venezuelan  Government  will  accept  the  principle  above 
stated,  you  may  conclude  protocol  sent  you  in  the  Bermudez  Case, 
and  the  Department  will  send  you  protocol  for  the  other  cases^  and 
all  can  be  submitted  to  the  same  triounal. 

Loomis. 
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No.  2. 

Mr.  Bowen  to  Minister  for  Foreign  Affairs. 

American  Legation, 

Caracas  J  January  SO,  1906, 

Mr.  Minister:  I  have  the  honor,  in  compliance  with  instructions: 
I  have  received  from  Washington,  to  request  your  excellency  to 
inform  me  whether  the  Government  of  Venezuela  is  willing  to  agree 
to  the  principle  of  an  impartial  arbitration  of  the  asphalt  case,  the 
Critchfield  and  Jaurett  cases,  and  the  revision  of  the  Olcott  awuxl, 
and  of  the  trial  of  all  those  cases  absolutely  on  their  merits  before 
arbitrators  appointed  to  hear  and  to  decide  them. 

A  favorable  answer  to  that  question  would,  in  my  opinion,  be 
indisputably  creditable  to  the  Government  of  Venezuela  and  surely 
acceptable  and  gratifying  to  the  Government  of  the  United  States. 

The  only  reason,  if  I  understand  clearly  the  views  of  the  Vene- 
zuelan Government,  why  it  has  hesitated  to  submit  the  asphalt  case 
and  similar  cases  to  arbitration,  is  because  it  is  inclined  to  hold  that 
wliile  cases  are  before  the  Venezuelan  courts  they  can  not  be  con- 
sidered diplomatic  questions,  and  that  they  can  only  become  such 
after  the  courts  have  rendered  their  final  decision  in  such  a  way  or 
in  such  terms  as  to  constitute  a  denial  of  justice. 

If  the  Venezuelan  Government  is  deterred  by  those  views  from  sub- 
mitting to  arbitration  the  aforesaid  cases,  or  any  of  them,  I  suggest 
that  it  propose  to  the  Government  of  the  United  States  that  an  arbi- 
tration tribunal  be  selected  and  authorized  to  declare  whether  or  not 
the  aforesaid  cases,  or  any  of  them,  may  be  properly  regarded  as 
diplomatic  questions,  and  to  hear  and  to  decide  such  of  them  as  are 
diplomatic  questions. 

It  would  not  be  practical,  nor  is  it  necessary,  to  submit  to  arbitra* 
tion  the  general  prmciple  of  international  law  that  a  case  pending  in 
a  national  court  is  not  a  diplomatic  question.  We  are  not  discussing 
a  general  principle,  but  specific  cases,  and  these  specific  cases  can,  in 
my  opinion,  be  shown  to  oe  wrongly  referred  to  the  aforesaid  general 
principle. 

Furthermore,  I  suggest  that  Venezuela  at  the  same  time  propose 
that  Ihe  same  arbitration  tribunal  be  authorized  to  hear  ana  decide 
such  cases  of  the  other  creditor  nations  as  it  mav  declare  are  diplo- 
matic questions,  and  may  decide  what  sum  should  be  paid  yearly  to 
the  creditor  nations  out  of  the  customs  revenues  of  La  Guaira  and 
Puerto  Cabello. 

I  have  made  these  suggestions  in  order  that  I  may  never  be 
reproached  with  having  faUed  to  put  forth  every  effort  possible  to 
induce  the  Government  of  Venezuela  to  settle  in  a  fair  ana  honorable 
way  her  disputes  with  foreign  nations.  Your  excellency  will  appi^ 
ciate  my  friendly  motives,  and  will,  I  know,  give  to  every  view  I  nave 
expressed  very  careful  and  conscientious  consideration. 
I  gladly,  etc., 

Herbert  W.  Bowen. 
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No.  3. 

Mr.  Bowen  to  Secretary  of  State. 

[Cablegram  sent  January  80, 1005,  at  7  a.  m.] 

I  have  sent  a  note  to  the  Venezuelan  minister  for  foreijgn  affain, 
:asking  whether  his  Government  will  agree  to  the  principle  of  an 
impartial  arbitration  of  the  four  cases,  and  suggesting,  if  it  will  not^ 
that  it  propose  to  the  Government  of  the  Umted  States  that  a  tri- 
bunal of  arbitration  be  selected  to  declare  whether  tiieae  and  other 
'Cases  of  other  nations  are  diplomatic  questions,  and  to  hear  and  to 
-decide  them,  if  they  are,  and  to  fix  the  amount  that  ought  to  be  paid 
out  of  the  customs  revenues  to  the  (creditor  nations. 

BOWSN. 


Mr.  Bowen  to  Secretary  of  State. 

[Cablegram  sent  February  1, 1906,  at  8  a.  m.] 

My  note  of  the  30th  may  not  be  answered  until  the  President 
Tetums  February  4.  I  suggested  Venezuela  should  propose  to  sub- 
mit to  arbitration  whether  tne  cases  are  diplomatic,  in  order  to  show 
that  if  suggestion  was  declined  peaceable  settlement  is  impossible, 
and  to  offer  to  you  an  opportunitj^,  if  it  is  accepted,  to  deal  a  death- 
blow to  the  pernicious  Calvo  doctrine,  and  to  secure  justice  for  all  of 
the  creditor  nations  and  an  equitable  sum  from  the  customs  revenues. 
May  I  awaft  the  answer  to  my  note  before  advising  the  Venezuelan 
Government  that  your  instructions  to  me  contemplated  arbitration 
simply  of  our  own  four  cases,  and,  should  that  declaration  be  made, 
if^tne  Venezuelan  Government  rejects  my  suggestion? 

Bowen. 


No.  4. 
Mr.  Looinis  to  Minister  Bowen. 

[Cablegram  reoelyed  Janaary  81*  1906,  at  12^  p.  m.] 

Department's  telegram  of  January  28  only  contemplated  arbitration 
of  four  cases  mentioned  on  their  absolute  merits.  It  could  not  agree 
to  submit  to  any  national  tribunal  to  decide  whether  any  question  is 
or  is  not  a  diplomatic  Question.  That  would  be  an  innovation. 
When  cases  are  submittea  to  arbitration  on  their  merits  only,  if  the 
tribunal  decides  adversely  to  any  claimant  that  would  show  that  there 
ought  not  to  have  been  intervention  in  that  particular  case,  and  hence 
that  that  was  not  properly  a  diplomatic  question,  but  if  tne  tribunal 
<lecides  in  the  favor  of  any  particular  claimant,  that  shows  that 
diplomatic  intervention  was  just  in  that  case.  The  United  States 
Government  could  not  agree  with  any  government  to  submit  to  a 
tribunal  the  power  to  pass  on  its  exercise  of  the  discretionary  right 
of  diplomatic  intervention.  So  advise  the  Venezuelan  Government, 
and  Emit  the  proposed  arbitration  to  terms  stated  in  Department's 
telegram  of  January  28. 

LOOMIB. 
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Minister  Bowen  to  Secretary  of  State. 

[Cablegram  sent  Febnuiry  1,  1905,  at  8  a.  m.] 

My  note  of  the  30th  may  not  be  answered  until  the  President  returns 
February  4.  I  suggested  Venezuela  should  propose  to  submit  to 
arbitration  whether  the  cases  are  diplomatic,  in  order  to  show  that  if 
suggestion  was  declined  peaceable  settlement  is  impossible,  and  to 
oflfer  to  you  an  opportunity,  if  it  is  accepted,  to  deal  a  aeath  blow  to  the 
pernicious  Calvo  doctrine,  and  to  secure  justice  for  all  of  the  creditor 
nations  and  an  equitable  sum  from  the  customs  revenues.  May  I 
await  the  answer  to  my  note  before  advising  the  Venezuelan  Govern- 
ment your  instructions  to  me  contemplated  arbitration  siinply  of  our 
own  four  cases,  and  should  that  declaration  be  made  if  the  Venezuelan 
Government  rejects  my  suggestion? 

Bowen. 


No.  6. 
Mr,  Loomia  to  Minister  Bowen. 

February  2,  1905.     (Received  at  4  p.  m.) 

The  Department  imable  to  submit  to  arbitration  the  question 
whether  cases  are  or  are  not  diplomatic,  but  you  may  use  vour  dis- 
cretion about  communicating  our  position  to  the  Venezuelan  Gov- 
ernment. 

LOOMIS. 


No.  8. 

Minister  for  Foreign  Affairs  to  Mr.  Bowen. 

Ministry  for  Foreign  Affairs, 

Caracas,  February  2,  1906. 

Mr.  Minister:  I  acknowledge  the  receipt  of  vour  excellency's  note 
of  the  30th  of  January  last,  and  I  haVe  receiveci  instructions  from  the 
provisional  President  of  the  Republic  to  answer,  in  order,  the  points 
which  it  contains  in  the  following  terms: 

The  asphalt  cases  have  been  ruUy  answered  in  previous  notes  to 
your  excellency  from  this  office  by  it  being  stipulated  in  such  con- 
tracts between  the  interested  parties  and  the  Government  of  the 
Republic  that  doubts  and  controversies  which  may  arise  in  the  execu- 
tion and  fulfillment  should  be  decided  by  the  tribunals  of  justice  of 
the  Republic,  there  not  being  able  to  be  in  any  case  grounds  for  inter- 
national claims;  and  now  your  excellency,  who  is  a  jurist,  will  under- 
stand that  it  would  not  be  creditable  for  the  V^aezuelan  Government 
to  violate  the  said  proviso  agreed  upon  with  American  citizens  or 
companies. 

The  Jaurett  matter  is  a  mere  police  question,  and  as  to  the  revision 
of  the  award  of  Mr.  Olcott,  although  it  is  not  known  that  any  protest 
about  the  matter  has  been  made  by  him,  the  case,  in  the  opinion  of  the 
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Federal  Executive,  would  be  of  such  gravity,  if  it  were  made  that  in 
his  judgment  all  the  protocols  would  be  annulled  which  your  excel- 
lency signed  in  Washington  in  the  name  and  as  the  representative  of 
Venezuela. 

Nothing  creditable  would  then  result  to  the  Govemment  of  the 
Republic  from  its  acceptance. 

If  a  judicial  question  can  be  taken  away  from  the  competent  tri- 
bunals which  have  cognizance  thereof,  in  order  to  be  submitted  to  a 
diplomatic  decision,  as  your  excellency  has  affirmed  already  in  your 
various  notes,  the  Venezuelan  Govemment  would  not  be  indisposed 
to  accede  to  your  repeated  request,  provided,  always,  this  principle 
were  thus  sustained,  maintained,  and  embodied  in  international  law. 

The  Government  of  the  Republic  has  not  been  able,  even  remotely, 
to  foresee  the  denial  of  justice,  because  the  cases  in  court  are  of  such 
a  character  that  they  are  not  susceptible  to  it,  nor  much  less  would  it 
be  acceptable  to  the  Federal  Executive  if  the  honor  and  dignity  of  the 
nation  were  involved. 

Your  excellencv  knows,  bv  the  contents  of  previous  notes  from 
this  office,  that  the  Venezuelan  Government  has  proposed,  in  every 
way,  to  the  Govemment  of  the  United  States  a  general  arbitration 
treaty  for  all  the  questions  which  in  due  international  form  can  be 
thus  decided.  And  as  regards  this  paragraph  of  the  note  of  your 
excellency  which  I  am  answering,  the  President  observes,  moreover, 
that  the  very  fact  of  submitting  to  an  arbiter  the  decision  as  to 
whether  the  question  is  diplomatic  or  not  would  be  not  only  a  proof 
that  it  was  not,  but  even  prejudicial  to  the  exact  investigation  of  the 
questions  by  the  chancelleries  that  discuss  them.  Nor  is  it  under- 
stood that  the  special  cases  to  which  your  excellency  refers  can  be 
governed  by  other  principles  or  other  rules  than  general  ones. 

The  next  paragraph  o  your  excellency's  note  is  of  such  magnitude 
and  gravity  that,  (lealing  with  your  excellency,  I  have  to  say  that 
the  Federal  Executive  hardly  can  understand  it  or  explain  it,  as 
your  excellency,  as  former  representative  of  Venezuela,  ought  to 
know  what  sum  is  the  one  which  from  the  date  of  the  protocols  is 
being  paid  to  all  the  creditor  nations,  or  to  all  the  nations  which 
signed  with  her  diplomatic  agreements.  The  point  which  the  Gov- 
ernment of  the  Republic  could  not  settle — that  is  to  say,  preferential 
treatment — your  excellency  knows  the  award  of  The  Hfague  tribunal 
decided  it  clearly  and  categorically,  and  thus  it  has  been  observed 
and  fulfilled  by  the  Govemment  oi  Venezuela. 

If  any  new  rule  or  agreement  in  the  form  of  payment,  but  not  as 
to  the  amount,  could  be  obtained  by  the  Govemment  of  the  United 
States  with  the  other  nations  for  the  Govemment  of  Venezuela,  said 
payment  would  be  equallv  acceptable.  I  have  to  inform  j^our 
excellency  anew  that  the  Venezuelan  Government  has  no  pending 
questions  of  any  kind  in  relation  to  what  your  excellency  embodies 
in  the  paragraph  to  which  1  have  just  alluded. 

I  have  special  instructions  from  the  provisional  President  of  the 
Republic  to  give  to  your  excellency  at  all  events  the  most  cordial 
thanks  for  your  good  offices  and  desires,  and  avail  myself  of  the  op- 
portunity, etc. 

Alejandro  Ybarra. 
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No.  9. 
Minister  Bowen  to  ths  Secretary  of  State. 

[Cablegram  sent  February  2, 1905.] 

I  have  just  received  the  answer  to  my  note.  The  President  declines 
to  arbitrate  our  four  American  cases  and  to  submit  to  arbitration 
whether  pending  questions  are  diplomatic  or  not,  and  finally  to  per- 
mit a  tribunal  of  arbitration  to  fix  the  sum  that  should  be  paid  out  of 
the  customs  revenues.  He  asks  again  for  a  treaty  of  arbitration  for 
settling  questions  that  may  become  diplomatic. 

Bowen. 


Minister  Bowen  to  Secretary  of  State. 

[Cablegram  sent  February  3, 1905,  at  6  p.  m.] 

The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
questions  that  may  become  diplomatic  in  accordance  with  the  rules 
of  international  law.  Do  you  wish  me  to  decline  the  foregoing 
request,  or  to  inform  the  Venezuelan  Government  that  the  Govern- 
ment of  the  United  States  also  could  not  agree  to  submit  to  arbitra- 
tion whether  or  not  pending  questions  are  diplomatic? 

Bowen. 


No.  10. 
Mr.  Hay  to  Minister  Bowen. 

[Cablegram  reoeiyed  February  3, 1906|  at  3  p.  m.] 

The  suggestion  that  the  United  States  enter  into  a  treaty  to  de- 
termine what  questions  may  become  diplomatic  can  not  be  taken 
seriously.  So  inform  the  Venezuelan  Government.  It  is  desirable 
to  use  cipher  in  communicating  with  the  Department. 

Hat. 


Minister  Bowen  to  the  Secretary  of  State. 

[Cablegram  tent  February  3, 1905,  at  6  p.  m.] 

The  President  asks  for  a  general  treaty  of  arbitration  for  settling 
(juestions  that  may  become  diplomatic  in  accordance  with  the  rules  or 
international  law.  Do  you  wish  me  to  decline  the  foregoing  request, 
or  to  inform  the  Venezuelan  Government  that  the  Government 
of  the  United  States  also  could  not  agree  to  submit  to  arbitration 
whether  or  not  pending  questions  are  diplomatic? 

Bowen. 
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No.  11. 

Minister  Bowen  to  the  Secretary  of  State. 

[Cablegram  aent  February  5, 1005,  at  8  *•  m.] 

The  Venezuelan  char^6  d'affaires  cabled  the  PresidentTyesterdaj 
that  you  said  the  diflSicuTties  with  Venezuela  could  be  arranged.  Tlia 
President  cabled  for  details.  The  Venezuelan  chai^6  d'affaires 
replied  that  you  asked  him,  **Why  does  not  the  Presic^nt  accept  t 
general  arbitration  treaty?''  adding,  ''If  he  would,  all  would  be  set- 
tled amicably,  and  Venezuela  would  never  have  a  better  friend  than 
the  United  States."  The  President  cabled  back  to  tell  you  that  he 
has  never  asked  for  anything  except  to  submit  everything  to  arbitra- 
tion, but  that  I  prevented  everything.  That  statement  is  false.  He 
refused  to  submit  to  arbitration  pending  questions,  and  asked  for  t 
general  arbitration  treaty  for  the  future.  Your  instructions  to  me 
stated  that  the  United  States  would  consider  negotiating  a  general 
treaty  only  after  pending  questions  are  settled .  As  the  President  claims 
cases  before  his  courts  are  not  diplomatic  questions,  it  would  be  useless 
to  make  a  general  arbitration  treaty  imless  he  accepts  our  definition 
of  ''diplomatic  questions." 

Bo  WEN. 


Mr.  Hay  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 

Washington,  February  ff,  1906. 

Venezuelan  charge  was  informed  there  could  be  no  settlement  which 
did  not  provide  for  prompt  arbitration  of  pending  questions.  He 
was  distinctly  told  that  a  general  arbitration  treaty  as  proposed  by 
Venezuelan  Government  would  be  unacceptable  at  this  juncture. 


Minister  Bowen  to  the  Secretary  of  State. 

[TelQgram.] 

C  ABAC  AS. 

(Received  February  10,  1905—11.56  a.  m.) 

On  the  6th  I  answered  the  last  note  of  minister  for  foreign  affaiis 
by  stating  simply  that  the  United  States  decUnes  to  make  any 
settlement  whicn  does  not  provide  for  prompt  arbitration  of  pending 
questions  and  that  general  arbitration  treaty  unacceptable  at  this 
juncture.  Venezuelan  Government  has  not  repHed  except  by 
fortifying  mountain  passes  to  the  coast  and  sending  extra  forces  and 
ammunition  to  La  Guavra. 

ft  

Bowen. 
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The  Secretary  of  State  to  Minister  Bowen. 

[Telegram.] 

Department  of  State, 
Washington,  February  IS,  1906, 

'^akej^no  action  whatever  in  Crichfield  oj  the  United  States  and 
Venezuelan  Company  case  until  further  instructed. 

Hay. 


Mr,  Bowen  to  Secretary  of  State, 

[T^egram.] 

Caraoas. 
(Received  February  16,  1905 — 5.38  p.  m.) 

The  court  to-day  confirmed  sequestration  Bermuda  property. 

Bowen. 


Secretary  of  State  to  Mr,  Bowen, 

No.  242.]  Department  of  State, 

Washington,  March  10,  1906, 

Sir  :  I  have  to  acknowledge  the  receipt  of  your  No.  385,  of  the  5th 
ultimo,  in  regard  to  the  pending  negotiations  between  the  United 
States  and  Venezuela. 

In  reply  I  have  to  say  that  the  Department  approves  your  opinion 
that  we  should  not  make  a  general  arbitration  treaty  with  Venezuela 
imtil  all  pending  q^uestions  between  the  two  governments  have  been 
settled  in  conformity  with  the  Department's  instructions  heretofore 
given.  In  the  Ught  of  President  Castro's  statement  to  you,  con- 
tained in  the  note  of  the  minister  of  forei^  affairs  of  Feoruary  2, 
''the  very  fact  of  submitting  to  an  arbiter  the  decision  as  to  whether 
a  question  is  diplomatic  or  not  would  be  not  onljr  a  proof  that  it  was 
not,  but  even  prejudicial  to  the  exact  investigation  of  the  questions 
by  the  chancelleries  that  are  to  discuss  them.  This  language  of  the 
President  completely  demonstrates  the  futility  of  proposing  or  dis- 
cussing the  formation  of  an  arbitration  treaty  for  the  purpose  of 
deciding  the  question  whether  a  case  is  diplomatic  or  not.  In  short, 
the  language  quoted  shows  the  inability  of  this  Government  to  accede 
to  any  arbitration  of  the  question  proposed. 

Taking  the  Bermudez  Asphalt  Company  case  as  an  example,  if 
the  question  were  submitted  to  a  tribunal  to  decide  whether  or  not 
the  case  is  diplomatic,  it  would  involve  the  presentation  before  an 
international  tribunal  of  many  details  in  connection  with  prosecu- 
tions instituted  against  the  Bermudez  company  which  this  Govern- 
ment would  wish  to  be  spared  the  necessity  of  presenting.  Incidents 
such  as  have  characterized  the  successive  prosecutions  of  the  Ber- 
mudez company  were  fully  considered  by  the  Department  of  State 
before  it  determined  whether  or  not  the  Government  ought  to  inter- 
vene with  the  Venezuelan  Government  for  the  protection  of  tlie  com- 
pany.    Once  its  decision  to  intervene  is  taken  and  an  arbitration 
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arranged,  the  case  then  goes  to  the  tribunal  on  its  merits  and  it  wouM 
be  very  inconvenient,  since  it  might  lead  to  recriminations  creating 
resentments,  if  the  intervening  government  had  to  show  the  many 
serious  charges  and  proofs  adduced  that  the  executive  had  overawed 
the  courts;  and  b^  removals  and  imprisonments  of  judges  and  of 
attorneys,  and  by  interposing  other  obstacles  to  the  due  and  impar- 
tial administration  of  justice,  had  thus  finally  convinced  the  intff- 
vening  government  of  the  propriety  and  necessity  of  its  action. 
Expositions  and  discussions  of  this  nature  would  not  conduce  to  the 
mamtenance  of  that  mutual  respect  and  friendship  which  should 
continue  in  spite  of  serious  controversies  between  aiffering  govern- 
ments. 

The  revision  of  the  Olcott  award  could  not  have  the  serious  con- 
sequences supposed  in  the  note  of  the  minister  addressed  to  you  on 
Feoruary  2.  The  protocol  for  the  revision  of  that  award  would  be 
so  drawn  that  the  action  of  the  reviewing  tribunal  would  have  no 
effect  on  the  previous  protocol  and  awards.  It  would  have  the 
effect,  however,  and  this  the  Department  asks,  that  the  tribunal 
miffht  fairlv  and  fullv  reconsider  the  whole  case  and  render  to  Mr. 
Olcott  that  justice  which  appears  to  have  been  denied  bj"  the  award 
given  under  the  previous  protocol. 

The  attitude  of  the  Venezuelan  Government  toward  the  Govern- 
ment of  the  United  States  and  toward  the  interests  of  its  citizens 
who  have  suflForod  so  grave  and  frequent  wrongs  arbitrarily  com- 
mitted by  the  Oovernment  of  Venezuela  require  that  justice  should 
now  be  ^lly  done,  once  for  all.  If  the  Government  of  Venezuela 
finally  declines  to  consent  to  an  impartial  arbitration,  insuring  the 
rendition  of  complete  justice  to  these  injured  parties,  the  Govern- 
ment of  the  United  States  may  be  regretfully  compelled  to  take  such 
measures  as  it  may  find  necessary  to  effect  complete  redress  without 
resort  to  arbitration.  The  Government  of  the  United  States  stands 
committed  to  the  principle  of  impartial  arbitration,  which  can  do 
injustice  to  nobody;  and  if  its  moderate  request  is  peremptorily 
refused  it  will  be  at  liberty  to  consider,  if  it  is  compelled  to  resort 
to  more  vigorous  measures,  whether  those  measures  shall  include 
complete  indemnification  not  only  for  the  citizens  aggrieved  but 
for  anv  expenses  of  the  Government  of  the  United  States  which  may 
attend  their  execution. 

You  are  at  liberty  to  furnish  a  copy  of  this  instruction  to  the 
minister  for  foreign  affairs. 

I  am,  etc.,  John  Hay. 


Minister  Bowen  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  March  20,  1906, 

(Received  10.24  a.  m.) 
I  have  sent  to  minister  of  foreign  affairs  copy  of  your  final  proposal 
of  the  10th.  and  requested  answer  whether  or  not  Venezuelan  Gov- 
ernment will  accept  it. 

BOWEH. 
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Minister  Bawen  to  the  Secretary  of  State, 

•  Caracas,  March  23,  1905. 

(Received  9.08  p.  m.) 

The  Venezuelan  Government,  in  answer  to  final  proposal  of  arbi- 
tration contained  in  your  note  of  the  10th,  denies  it  nas  any  pending 
Questions  with  the  United  States;  claims  it  would  be  onensive  to 
tne  honor  of  the  Dutch  to  revise  Olcott  case,  and  maintains  there  is 
reason  to  believe  case  belongs  to  Venezuelan  coiu'ts.  Before  giving 
further  consideration  to  your  note,  the  Venezuelan  Government  states 
that  it  must  know  whetner  the  United  States  respects  methods  and 
nobility  of  the  Venezuelan  courts.  The  answer  is  unyielding  and 
insolent  and  requires  no  further  ultimatum. 

BOWEN. 


Minister  Bowen  to  Mr.  Hay. 

No.  394.]  American  Legation, 

Ckiracas,  April  2, 1906. 

Sir  :  I  have  the  honor  to  inclose  herewith  a  copy  of  the  answer  of  the 
minister  for  foreign  affairs  to  your  note  of  March  10,  and  a  translation 
of  the  answer. 

As  my  correspondence  with  the  Government  in  regard  to  arbitration 
ended  in  an  absolute  refusal  on  the  part  of  President  Castro  to  favor 
any  of  my  suggestions,  and  was  interpreted  by  him  as  evidence  that  I 
was  attempting  to  impair  the  good  relations  existing  between  the 
United  States  and  Venezuela,  I  decided  to  submit  to  nim  a  copy  of 
your  note  of  March  10,  in  order  that  he  might  have  the  opportunity  to 
ponder  carefully  your  views  and  conclusions,  and  to  answer  tnem 
without  being  influenced  by  any  feeling  of  personal  animosity,  as  he 
mav  have  been  when  he  replied  to  my  notes. 

'That  he  failed  to  avail  himself  of  that  opportunity  is  very  apparent. 
The  whole  tone  of  his  answer  to  your  note  is  exceptionally  impetuous 
and  insolent,  while  the  arguments  he  employs  are  distinctly  disingenu- 
ous and  obviously  absurd. 

Hardly  had  the  commission  finished  their  work  here  before  he 
demanded  a  revision  of  the  Belgian  award;  and  yet  in  his  note  to  you 
he  declares  that  he  can  not  revise  the  Olcott  case  ''without  failing  in 
the  respect  which  is  due  to  that  which  has  been  agreed  upon."  And 
again,  when  he  states  that  the  asphalt  case  belongs  to  the  national  courts 
or  Venezuela  he  1^ nows  perfectly  well  that  he  controls  those  courts  abso- 
lutely and  that,  consequently,  tney  are  courts  of  injustice.  In  countries 
where  the  government  is  much  more  respectable  than  his  is  the  civil- 
ized nations  have  consular  courts.  The  right  to  appeal  for  justice  and 
to  expect  justice  is  an  indisputable  and  inalienable  right,  which  no  civ- 
ilized human  being  can  allow  himself  to  be  deprived  of.  That  right  is 
denied  in  Venezuela  to-day  by  President  Castro;  and  thus  it  is  that 
American  citizens  here  look  to  the  Government  of  the  United  States 
for  protection.     Never  mind  what  wrong  our  citizens  here  may  do, 
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they  are  entitled  to  insist  that  they  be  dealt  with  l^ally .  Not  even^to 
the  worst  of  criminals  should  injustice  be  done.  Ana  w^hat  is  true  of 
our  citizens  is  true  of  the  citizens  and  subjects  residing  here  of  all  the 
other  civilized  nations.  They  are  oppressed  and  distressed.  Com- 
plaints innumerable  they  have  made  to  their  respective  legations  here. 
I  am,  etc., 

Hebbsbt  W.  Bowkk. 


Minister  of  foreign  relations  to  Mr.  Bowen, 

[Translation.] 

Ministry  of  Foreign  Relations 

OF  THE  United  States  of  Vbnszukul, 

Caraau,  March  tS,  2905. 

Mr.  Minister:  1  limit  myself  to  acknowledging  the  receipt  of  your  exceUeney's 
note  of  the  19th  instant,  and  of  the  inclosure  of  His  Excellency  Mr.  John  Hay,  of  the 
10^,  because  I  believe,  with  good  foundation,  that  the  Venezuelan  Grovemment  hai 
in  reality  no  pending  questions  with  the  Government  of  the  United  StateB,  it  being 
an  evident  fcict,  supported  by  every  kind  of  evidence,  that  the  Venezuelan  Govern- 
ment arranged  in  Wadiington,  by  its  proctocol  simed  in  1903,  the  subjects  that  could 
be  matters  for  discussion,  and  that  were  decided  by  the  mixed  commiaBion  that  after- 
wards met  in  Caracas. 

As,  on  the  other  hand,  one  of  the  matters  which  is  treated  by  His  Excellency  Mr.  Hay 
is  found  contained  in  those  decisions,  which  is  the  same  as  if  we  should  say  that  it  has 
already  the  potency  o^ things  adjudicated,  and  because  the  Venezulean  Government 
would  consider  it  as  an  offense  to  the  honor  of  the  Dutch  nation  and  of  the 'Dutch 
umpire,  Mr.  Harry  Barge,  who  decided  the  Olcott  claim,  acquiescence  could  not  be 
given  to  such  an  unseasonable  request  without  failing  in  the  respect  which  is  due  to 
that  which  has  been  agreed  upon,  and  it  would  be  at  the  same  time  even  a  reason'fcx' 
believing  that  not  even  anew  agreement,' judgment,  or  arbitration  could  be  executed :  bo 
with  the  matter  of  the  New  York  and  Bermudez  Company,  His  Excellency  Mr.  Hay, 
ought  to  know  that  by  its  nature  it  is  one  of  the  cases  that  belong  to  the  ordinanr 
courts  of  the  country,  to  which  the  laws  now  existing  remit  the  case,  and  to  whicn 
are  subject  all  those  of  foreign  nationality  who  come  to  reside  or  make  contracts  here. 

The  Provisional  President  of  the  Republic  char^  me,  then,  to  say  to  your  excel- 
lency, in  order  that  you  may  in  turn  communicate  it  to  His  Excellency  Mr.  John  Hay, 
that  this  Government,  in  oraer  to  consider  his  note,  needs  to  know,  at  once  and  for  the 
aforesaid  reasons,  whether  the  matter  in  question  relates  to  the  sovereignty  and  inde- 
pendence of  this  Republic — that  is  to  say,  whether  or  not  the  Government  of  the 
United  States  respects  and  reveres  the  legislation  of  this  Republic  and  the  nobilitY 
of  its  tribunals,  and  whether  it  respects  and  reveres  equally  tne  agreements  and  arbi- 
tral  decision  which  it,  representing  the  Venezuelan  Government,  concluded. 

I  reiterate  to  your  excellency,  on  this  occasion,  the  assurance  of  my  most  distin- 
guished consideration. 

Alejandro  Ybarra. 


The  Acting  Secretary  of  State  to  Charge  Hutchinson. 

[Telegram.]  j 

Department  of  State, 
Washington,  May  £2,  1906. 

Inform  Department  if  there  has  be^n  a  recent  decision  in  asphalt 
case. 

LOOMIS. 
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Mr.  Hutchimson  to  Secretary  of  State. 

(Tolefjram.] 

Caracas,  May  24,  1905. 

(Received  9.34  a.  m.) 

Court  of  first  instance  gave  decision  against  the  New  York  and 
Berinudez  Company  last  Saturday  on  Hamilton  concession  annulling 
concession  and  damages  to  be  assessed  by  experts.  Tlie  case  will  be 
appealed  to  full  court. 

HrTCHINSON. 


Mr.  Hutchinson  to  Mr.  Hay. 

No.  432.]  American  Legation, 

Caracas y  June  22,  1906. 

Sir  :  I  have  the  honor  to  confirm  my  cablegram  to  the  Department, 
dated  the  20tli  instant,  and  reading  as  follows: 

("■oiirt  of  first  instance  overrules  Bermudas — Bermudez — Company  exceptions 
which  claimed  incompetency  of  the  court  and  defect  in  the  form  of  the  demand  in 
revolutionary  case. 

HlTCHIXSON. 

As  the  exceptions  taken  by  the  company  have  been  overruled,  the 
case  wall  be  proceeded  with. 

I  inclose  copy  and  translation  of  the  decision. 
I  have,  etc., 

Norman  Hutchinson. 


[Inclosure  to  No.  432.J 

United  States  of  Vene/Aiela — in  their  name,  the  civil  division  of  the 
court  of  first  instance  of  the  eastern  section  of  the  federal  district. 

The  court  has  seen  the  proceedings  and  heard  the  addresses  of  the 
representatives  of  the  parties.  On  the  day  and  hour  fixed  for  taking 
the  answer  to  the  action  instituted  by  the  nation  against  the  New 
York  and  Bermudez  ('ompany,  an  incorporated  company  which  has 
its  domicile  in  Philadelphia,  United  States  of  Amenca,  and  also  in 
this  city,  to  the  end  that  it  satisfy"  the  loss  and  damage  occasioned 
through  its  participation  in  the  late  revolution  called  'Tjibertadora,'' 
Dr.  J.  B.  Bance,  the  constituted  attorney  of  the  defendant  company, 
took  the  dilator\^  exception  of  incompetency  of  the  court,  and  aefect 
in  the  form  of  tKe  action,  the  first  as  a  principal  and  the  second  as  a 
subordinate  objection,  and  he  based  them  on  the  following  grounds: 
The  first,  on  that  the  principal  act  and  the  one  from  which  the 
present  action  arises  is,  according  to  two  corresponding  judgments 
delivered  on  the  hearing  of  the  preliminary'  objection  of  inadmissi- 
bility of  the  action  by  this  court  or  by  the  superior  court,  that  the 
defendant  company  had  furnished  funds  and  given  moral  and  mate- 
rial support  to  the  '*  Libert adora'*  revohition,  from  the  beginning, 
until  tne  end  of  the  struggle,  and  that  this  act,  which  had  Deen  so 
erroneously  estimated  by  the  judges  who  gave  the  judgments,  and 
who  disregarded  the  allegations  put  forward  in  defense  of  the  com- 

86568— S.  Doc.  413,  60-1 88 
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Eany,  took  place,  ai*ci»rding  to  the  teniis  of  the  declaration  iteelf, 
eyond  the  territt)ry  of  the  Republic,  and  that  the  action  having 
been  admitted  in  that  fonn,  this  court  proves  to  be  incompetent. 

The  second  exception  is  based  on  the  following  reasons:  That  the 
action  has  been  instituted  ao:ainst  the  company,  to  the  end  that  it  be 
condemned  to  pay  the  United  States  of  Venezuela  for  the  serious 
damage  caused  thereto  by  its  participation  in  the  late  "  Libertadora" 
revolution,  adding  that  the  amount  for  said  damage  should  be  fixed 
bjr  experts  from  ilata  to  be  furnislied  at  the  legal  opportunity.  And 
it  is  also  stated  in  the  declaration,  that  the  said  revolution,  besides  the 
enormous  sums  which  it  obliged  the  Government  to  expend  for  the 
queUing  thereof,  occasioned  considerable  hurt  to  the  national  treasurr. 
as  can  be  obviously  supposed,  and  as  will  be  proved  during  the  course 
of  ttic  suit.  That  in  treating  of  a  personal  action  brought  by  the 
State  for  reparation  for  the  like  detriment,  it  is  indispensable^  in  onler 
that  the  object  of  the  action  and  the  reasons  and  documents  on  which 
it  is  based  should  be  clearly  expressed  and  determined  by  means  of 
the  necessary  explanations  and  data,  as  is  required  by  article  242  of 
the  code  of  civil  procedure,  to  know  the  amount  of  those  enormous 
sums,  and  in  what  the  hurt  of  considerable  importance  consists,  and 
all  the  corresponding  accounts  should  likewise  be  furnished;  ami 
that  in  the  declaration  there  is  not  a  single  item  of  such  expenses,  nor 
is  a  single  explanatory  word  given  of  the  exceptional  <lamage  which 
can  not  remain  subject  to  suppositions  and  conjectures  for  the  defense; 
nor  are  there  data  which  can  be  arhluced  at  any  other  time  or  during 
the  course  of  the  suit. 

In  due  time  Dr.  F.  Arroyo  Parejo,  the  attorney-general  of  the  nation, 
joined  issue  on  th(38e  exceptions,  alleging  that  both  are  improper  and 
contrarj'  to  law,  ami  he  asked  that,  as  the  matter  of  said  exceptions 
constituted  merely  a  point  of  law,  they  should  be  determined  without 
taking  evidence.  The  constituted  attorney  of  the  defendant  company 
having  made  the  like  request,  the  court  granted  the  same,  ami  having, 
in  conformity  to  the  law,  considered  the  motion,  now  proceeds  to  pass 
judgment  thereon. 

The  incompetence  of  this  court  has  been  raised  as  a  principal  objec- 
tion by  the  constitute<l  attorney  of  the  defendant  company,  nv  reason 
of  winch  should  be  the  proper  territory'  to  take  cognizance  of  the 
action  brought,  and  this  being  a  point  wliich  should  be  made  clear  in 
the  light  of  jurispmdence  and  legal  teaching,  the  court,  for  the  pur- 
pose of  firmly  establishing  tlie  present  judjjment,  proceeds  to  con- 
sider it  and  observes:  (1)  That  the  principju  act,  that  is  to  say,  the 
' 'Libert adora"  revolution,  participation  in  which  luvs  been  imputed 
to  the  defendant  company,  took  place  in  this  Republic,  and  that  it  was 
the  result  of  the  measures  taken  al>road  l)y  the  representative  of  the 
New  York  and  Bermudez  Company,  and  the  agreement  made  between 
the  latter  and  the  leader  of  the  said  revolution ;  (2)  that  in  the  declara- 
tion of  the  action  it  is  not  stated  that  the  fact  from  which  the  action 
arises  took  place  l)eyonil  the  territory  of  the  Republic,  since  it  is 
therein  said  *4hat  as  the  result  of  the  measures  of  the  defendant 
company,  in  Europe,  the  sadly  celebrated  steamer /?«wr/^A,  the  history 
of  whose  niratical  depredations  is  well  kno\m  to  all,  appeared  olf  the 
coasts  of  Venezuela,  armed  for  war,  with  al)undance  of  material,  anti 
having  the  leader  of  the  revolution  on  board;  (3)  that  that  point  was 
not  submitted  to  the  courts  which  passed  on  the  exception  of  inad- 
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missibility  and  therefore  they  could  not  have  given  any  decision 
thereon;  and 

Whereas  that  act  from  wliich  the  action  brought  is  made  to  be 
derived  having  been  committed  in  Venezuela,  this  is  the  competent 
court  to  take  cognizance  of  the  action  instituted  by  the  nation  against 
the  New  York  and  Bermudez  Company; 

And  whereas  in  conformity  with  the  sec6nd  case  of  article  101  of 
the  code  of  civil  procedure,  even  those  who  are  not  domiciled  in  the 
Republic  can  be  sued  before  the  courts  thereof  when  the  acts  in  ques- 
tion took  place  within  its  territory,  including  therefore  all  responsi- 
bilities that  arise  from  crimes  or  misdemeanors; 

And  as  to  the  exception  to  the  form  of  the  action  the  court  finds 
that  the  estimation  or  the  loss  and  damage  from  failure  to  execute 
contracts  or  from  the  commission  of  crimes  and  misdemeanors  should 
be  made  by  the  judge  in  accordance  with  equity  and  the  evidence 
adduced,  as  is  determined  by  article  185  of  the  code  of  civil  pro- 
cedure, and  when  he  can  not  estimate  them  from  the  evidence,  the 
law  pro\ades  that  the  estimation  should  be  made  by  experts,  which 
clearly  indicates  that  the  claimant  in  the  suit  should  not  and  can 
not  make  the  estimation  beforehand,  and  that  he  is  only  obliged  to 
prove  them; 

f>  And  whereas  the  exception  of  defect  in  the  form  of  the  action  is 
only  proper  when  some  of  the  requisites  prescribed  by  article  242  of 
the  code  of  civil  procedure  have  not  been  complied  with,  and  in  the 
present  case  all  seem  to  have  been  complied  with: 

For  these  reasons,  administering  justice  by  authority  of  law,  the 
court  disallows  the  exceptions  of  its  incompetence  and  defect  in  the 
form  of  the  action^  taken  by  the  constituted  attorney  of  the  New 
York  and  Bermudez  Company,  and  makes  no  special  order  as  to  costs. 

Given,  sealed,  and  signed  at  the  audience  hall  of  this  court,  at  the 
Yellow  House^  in  Caracas,  this  9th  day  of  June,  1905,  year  ninety- 
fourth  of  the  independence  and  forty-seventh  of  the  federation. 

P.  Hermoso  Telleria. 
Vicente  E.  Velutini,  Secretary. 


Charge  Hutchinson  to  the  Secretary  of  State. 

[TelQgram.] 

Caracas,  via  Hayti, 
Received  August  2, 1905. 

Final  argument  on  the  Hamilton  concession  .  called  for,  which 
means  that  final  decision  is  expected  this  month  and  possibly  by 
August  11.     Advise  Bermudez  Company. 

Hutchinson. 


Charge  Hutchinson  to  the  Secretary  of  State. 

Caracas,  August  8,  1905. 

Final  decision  Hamilton  suit  yesterday  confirms  all  the  points  of 
the  lower  court,  including  costs.     Advise  Bermudez  Company. 

Hutchinson. 
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Charge  Hutchinson  to  the  Secretary  of  State. 

[Tel(%ram.] 

Caracas,  AtLgust  8,  1905. 

Bermudez  Company  manager  files  formal  protest  with  the  legation 
of  the  United  States.     Claims  absolute  denial  of  justice. 

HUTCHINSOX. 


Charge  Hutchinson  to  the  Secretary  of  State. 

No.  468.]  American  Legation, 

Caracas,  Augxisi  13,  1905, 

Sir:  I  have  the  honor  to  confirm  my  two  cablegrams  of  the  8tli 
instant,  which  read  as  follows: 

YinsX  decision  Hamilton  suit  yesterday  confLrniR  all  the  points  of  the  lower  cout 
including  costs.     Advise  Bermudez  Company. 

HUTCHIKBOS. 

Bermudez  Company  manap[er  files  formal  protest  with  the  legation  of  the  United 
States.     Claims  absolute  denial  of  justice. 

HUTCHINSOK. 

Referring  to  the  first  cablegram  above  given,  I  have  to  report  that 
the  decision  was  known  to  me  on  the  afternoon  of  the  7th,  but  I  had 
not  yet  seen  the  printed  copv  of  the  decision  in  the  Official  Gazette 
(copy  and  translation  inclosed),  so  did  not  cable  the  Department  until 
the  morning  of  the  Sth. 

The  manager  of  the  company,  Captain  Wright,  asked  me  to  have 
the  com])any  advised  of  the  decision  through  the  Department,  and 
this  was  forhmate,  as  the  cable^am  which  Captain  Wright  sent  was 
stopped  by  the  fiscal  in  La  Guaira,  although  a  translation  of  its  con- 
tents was  given  him.  This,  as  the  Department  knows,  is  not  the  first 
time  that  the  company^s  cablegrams  have  been  stopped 

Referring  to  the  second  cablegram  above  given,  I  have  to  report 
that  the  company's  manager  filed  with  me  on  the  morning  of  the  Sth 
instant  two  copies  of  a  written  protest,  in  the  name  of  the  company, 
protesting  u'zainst  the  decision  as  being  an  absolute  denial  of  justice 
and  as  being  contrary  to  the  evidence,  the  facts,  and  the  law.  This 
protest  is  addressed  to  me,  as  charge  d'affaires  of  the  l-nited  States. 
and  is  accompanied  bv  various  documents  and  translations  sustain- 
ing it.  The  acticm  of  the  Government  of  Venezuela,  its  attorney- 
general  and  his  agent,  and  the  actions  of  the  lower  and  higher  courts 
arc  protested  against.  The  manager  also  protests  against  the  stop- 
pa']:e  of  his  cablegram  by  the  Government  fiscal.  The  said  protest 
was  signed  and  sworn  to  before  me,  in  the  American  legation,  on  the 
Sth  instant,  and  bears  my  legal  authentication.  (Copy  of  the  said 
protest  inclosed  with  accompanying  documents  and  translations.'^ 

As  the  Department  has  sent  me  no  instructions  in  connection 
witli  the  company's  protest,  I  have  not  made  protest  to  the  Venezu- 
elan Government,  as  1  conclude  Mr.  Russell  and  Mr.  Calhoun  will 
arrive  at  a  proper  time  and  with  full  instructions. 

In  conclusicm,  1  beg  to  point  out  that  it  is  now  nine  months  since 
the  Department  instructed  me  by  cablegram  to  use  all  my  efforts  in 
in(hicing  this  Government  to  hasten  the  final  decision  in  this  case, 
which  the  federal  and  cassation  court  has  just  rendered. 
1  have,  etc., 

Norman  Hutchinson. 
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The  federal  and  cassation  court. 

The  United  State,-?  of  \'enezuela — in  their  name,  the  tribunal  of  the  only  and  last 

instance  of  the  federal  and  cassation  court. 

With  the  pleading  of  the  parties,  the  trial  concluded.  In  virtue  of  the  appeal 
lodged  by  the  New  York  and  Bemiudez  Company  against  the  judgment  of  the  20th 
of  May  of  the  present  year,  pronounced  by  the  tribunal  of  the  first  instance  of  the 
federal  and  cassation  court,  tne  records  have  come  to  this  tribunal.  On  the  20th  of 
the  month  of  July  of  the  preceding  year  the  attorney-general  of  the  nation  sued  the 
New  York  and  Bermudez  Company,  in  the  person  of  its  representative,  Robert  Kemp 
Wright,  that  it  should  agree  to  the  cancellation  of  the  contract  that  the  ministry  of 
fomento  of  Venezuela,  by  order  and  authority  of  the  President,  concluded  on  the  15tli 
of  September,  1883.  with  Mr.  Uoratius  R.  Hamilton,  to  which  contract  additions 
were  made  on  the  19th  of  October  the  same  year  and  on  the  30th  of  May,  1884,  approved 
by  the  National  Congress  on  the  6th  of  June,  1884,  and  of  which  the  above-mentioned 
company  is  the  cessionary.  The  attoniey-general  also  sued  for  the  payment  of  dam- 
ages caused  by  the  nonexecution  of  said  contract  according  to  a  just  estimation  by 
experts,  calculated  in  accordance  with  the  terms  establish^  by  the  first  additional 
article,  and  for  the  expense  occasioned  by  the  judicial  suit.  The  i)laLuti£f  alleged  in 
his  bill  that  a  lease  was  the  question,  the  matter  of  which  is  the  enjoyment  of  all  the 
natural  products  existing  in  Uie  public  lands  of  the  former  State  of  Bermudez.  In 
virtue  hereof,  and  resting  on  the  voucher  and  telegram  which  he  inclosed  in  order 
to  prove  that  the  lease  holder  had  failed  to  perform  improvements  to  which  it  was 
bound,  such  as  the  canalization  of  the  rivers  of  said  State,  he  petitioned  in  conformity 
with  case  7,  article  373,  of  the  code  of  civil  procedure,  for  the  sequestration  of  the  mine 
which  the  defendant  company  exploits  at  Guanoco,  with  all  tiie  exploitation  appara- 
tus and  accessories,  to  answer  for  the  conse<|uencas  of  the  suit. 

I^y  writ  of  21st  of  July,  1904,  the  New  York  and  Bennudez  Company  was  summoned, 
in  the  person  of  its  legal  representative,  to  answer  to  the  petition,  and  on  the  same 
date  the  tribunal  of  the  first  instance  decreed  the  sequestration  sued  for,  which  was 
performed  by  the  civil  judge  of  the  first  instance  of  the  section  of  Cumana  and  ratified 
after  the  legal  procedure  (>n  the  4th  of  October,  1904.  The  tribunal  of  appeal  con- 
firmed, in  its  turn,  on  the  15th  of  February  of  the  present  year  the  last-mentioned 
decision.  When  the  opp>rtunity  to  answer  to  the  petition  arrived,  it  was  proceede<i 
theret(»,  in  the  sitting  of  the  5th  of  August  of  the  year  1904,  at  the  hour  previously 
pointed  out.  The  parties  l)eing  present,  after  the  rea<ling  of  what  was  convenient, 
the  managing  director  of  the  company  presented  the  answer  in  writing,  authorizea 
by  him  and  I)r.  Juan  Bautista  Bances;  he  contradicted  the  action,  In^th  as  to  facts 
and  right,  and  based  his  opposition  on  the  following  grounds:  That  the  Hamilton 
contract  is  not  a  lease;  that  the  contracting  parties  never  intended  to  conclude  a  lease 
when  they  executed  that  contratrt;  that  neither  of  the  contrai.*ting  parties  has  con- 
sidered or  held  it  as  a  lease;  that  the  stipulations  of  said  convention  can  not  \>e  adapted 
to  the  niles  and  consequences  of  the  lease,  either  in  virtue  of  their  form  or  of  tneir 
meaning;  that  all  rights  granted  to  Hamilton,  excepting  that  of  exploration,  are  of 
doubtful  and  hypothetical  exercise,  on  account  of  their  l)eing  conditional;  that  the 
results  of  the  contract  were  aleatory  and  that  it  was  not  the  only  specimen  of  analogous 
concessions;  that  all  the  so-called  advantages  of  the  company,  in  case  they  existed , 
which  is  denied,  would  not  vitiate  the  juridical  force  of  the  convention,  since  the  prof- 
its obtained  are  the  fruit  of  prevision  and  effort;  that  the  obligations  c<mtracted  have 
been  carefully  and  most  completely  complied  with  both  by  the  assignor  Hamilton 
and  the  company,  and  that  such  compliance  therewith  is  fully  proved  by  an  official 
and  express  declaration  of  the  Federal  executive  power  of  Venezuela;  that  the  obliga- 
tions said  not  to  have  Iwen  complied  with  by  tne  company  are  not  subject  to  any 
fixed  time  and  could  only  Ik*  considered  as  due  and  demandable  after  the  judicial 
authority  should  have  fixed  a  time  and  this  should  have  expired;  that  respecting 
those  same  obligations  he  formally  opposes  the  prescription  established  by  article 
1909  of  the  civil  code  then  in  force  and  by  article  1904  of  the  i)resent  civil  code;  that 
the  supposed  ol>ligation  of  canalizing  one  or  more  rivers  never  exi.ste<l  legally  for 
Hamilton  or  for  the  company;  that  if  it  had  existed  it  wouhl  Ik*  found  that  it  was  an 
alternative  ctmdition  and  that  it  was  (*om plied  with;  that,  even  supposing  it  to  have 
existed  as  a  simple  obligation,  it  would  be  found  that  it  was  complied  with  as  far  as 
possible;  that  the  company  has  other  titles,  in  virtue  of  which  the  asphalt  lake, 
lands,  and  other  appurtenances  at  Guanoco  pertain  to  it;  that  the  effects  of  the  rescis- 
sory condition  have  not  the  extent  attributed  to  them  by  the  plaintiff;  that  the 
action  proposed  in  the  bill,  even  supposing  all  the  facts  adduced  toW  certain,  is  held 
by  the  company  to  be  omtrary  to  right;  that  neither  Mr.  Hamilton  when  he  con- 
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traded,  nor  ike  company  wlien  the  Govemiuent  acceoted  it  as  the  ceasionary  oi  tLe 
contract,  depended  by  far  (sic)  on  enormous  capital  tuat  would  further  ceitam  Qlii- 
eions  and  purposes  now  said  to  have  vanished. 

The  defendant  company  vouched  Mr.  Horatius  R.  Hamilton,  petitioned  for  the 
suspension  of  the  course  of  the  suit,  and  aiso  applied  for  the  extraordinary  tern 
granted  for  the  obtaining  of  evidence,  owing  to  the  tact  that  the  New  York  and  Be- 
mudez  Company  has  its  direction  and  general  office  in  the  citv  of  Philadelphia.  He 
finally  petitioned  the  action  to  be  declared  ungrounded,  the  company  expreadix 
reserving  its  actions  for  the  damages  caused  to  it  by  the  sequestration.  The  parties 
having  been  invited  to  conciliation,  tliis  was  not  obtained.  It  was  declared  that  the 
petition  for  the  extraordinary  term  of  evidence  had  been  made  in  due  time  and  tlie 
tribunal  reserved  to  itself  the  legal  term  to  decide  as  to  the  voucher  and  the  siBpen- 
siou  of  the  course  of  the  suit,  after  tlic  decision  of  which,  in  virtue  of  the  prcvisiom 
of  article  281  of  the  code  of  civil  procedure,  the  cause  remained  in  suspense  until. 
Doctor  Hance  naving  withdrawn  the  voucher,  it  was  declared  to  be  withdrawn,  and 
the  suit  continued  its  legal  course.  The  latter  being  opened  to  evidence.  Dr.  Juao 
Bautista  Bance  proporaeu  his  in  two  wri tinges  of  the  4tn  of  October,  1904.  and  the 
attorney-general  those  he  thought  lit  in  his  writing  of  the  5th  of  said  month,  the  respec- 
tive decisions  of  the  13th  of  October,  1904,  concerning  both  the  fiiat  two  writings  ind 
the  last  one  being  pronounced.  Respecting  the  evidence  proposed  by  Dr.  Juan  Bau- 
tista Bance,  the  result  was  that  Andres  J.  Vigas  and  Ambrose  H.  Camer  declared  in 
Caracas;  Jose  Vicente  Solis,  Juan  Bosch,  ana  Andres  Campos  in  Guiria:  Jose  Marii 
Aristimuno  in  Maturin;  Antonio  Cervoni  and  Laureano  Villalba  in  Guariqucn;  Charltf 
Anio  in  Port  ot  Spain,  that  No.  7986  of  the  Official  Gazette,  of  the  2oth  of  July.  1900. 
in  which  is  inserted  a  dectree  issued  by  the  minister  of  fomento  on  the  23d  of'July  of 
the  same  year,  was  annexed  to  thcre<!ords;  that  at  theministrj'of  fomento  it  was  certi- 
fied that  from  the  year  18H3  up  to  the  29th  of  November,  1904,  there  have  been  issued 
30  definitive  titles  to  mines  of  different  kinds,  situated  in  the  jurisdiction  of  the 
former  State  of  Bonnudez  and  several  property  titles  to  public  lands  pertaining  to 
the  same  State  of  Bonnudez:  that  the  favorable  merit.**  of  the  record,  inchuiinji  that 
of  the  lile  of  the  so(iuestnition,  and  all  the  favorable  merits  shown  by  the  file  of  tin*  New 
York  and  Benmulez  Company  existing  in  the  archivt^s  of  said  ministry'  of  lomeiito. 
were  reproduced;  that  cc^rtilied  copies  were  obtained  from  the  same  niiiib»trv  of  the 
official  communications  374  and  'Mb.  addressed  to  the  civil  and  military-  chiels  of  the 
forFuer  States  of  Cumana  and  Maturin,  in  which  ofiicial  communications  tlie  resolu- 
tion i)rinted  in  No.  79SG  of  the  Olficial  Gazette  was  transcribed  to  thotic  authorities: 
that  the  contract  concluded  on  the  12th  of  February',  188G,  with  Mr.  C'onielio  F. 
O'Brien  concerning  the  suj)i)ly  of  wcH)d,  which  appears  on  sheets  4,  5,  aii<i  G  of  the 
file,  was  jiroduced:  that  the  collation  of  the  report  ai)i)earing  on  sheets  93  to  1U3  uf 
records  No.  3.  marked  No.  2,  undated  aiid  siu:ned  by  Mr.  Horatius  K.  Hamilton,  the 
general  mana.irer.  was  made  in  Philadelphia,  State  of  Pennsylvania,  by  the  inter- 
preter, (lustavo  Navarerete  y  Komay,  which  report  was  i)roiluced  in  a  copy  }»efore 
the  tribunal  to  the  effecU*  of  said  collation :  that  there  waspnKluced  a  pamphlet  en  titled 
**Tlie  New  York  and  Bemiudez  Com])any.  The  allegation  of  its  rights  against  an 
illegal  executive  resolution  is,sued  in  JaFiuary.  1S9S.  The  ratification  of  the  titles 
and  concessioFis  ])y  the  executive  power  and  the  high  federal  court  of  the  United 
States  of  Venezuela,'"" /or  the  purpose  of  obtainiwj  the  declarations  of  Mr,  Avibro$f  H, 
Carrier  and  I>r.  Andres  J.   ]'iga8  etynctrninfj  the  particulars  insert* d  on  sheet  S  of  the  jiU. 

AVith  regard  to  the  evidence  «»f  the  attorney-general,  there  ap]>ear  in  the  rewrds 
the  declaration  (»f  Gons.  Manuel  (iuznian  Alvaitv..  Santiago  Briteno.  A.  and  Hafeael 
Velas<[uez,«  who  at  several  tim^s  have  heen  jnesidents  of  the  States  into  which  the 
former  State  of  Bennudez  was  sulxlivided.  and  tho»*e  of  the  witnesses  enumerated 
in  an  attestation  j)roj)(>sed  by  (len.  Luciano  Rodriguez  before  the  Q\\i\  iudee  of  the 
first  instance  of  the  s<»ction  of  Matuiin.  the  last-mentione<l  declarations  ha^^ng  been 
ratifie<l  before  the  sjime  court  conformably  to  a  }>etition  of  tlie  plaintiff.  There  like- 
wise apj>ears  on  sheets  137  and  138,  second  page,  and  1.39  of  the  file,  the  survev  pro- 
pose<l  by  the  attornev-generul.  with  the  ])uriK>se  of  establishing  that  t'aflo  IVtlorado 
and  the  (luaraj)iche  rivers  have  not  been  canalize<l  up  to  the  citv  of  Maturin.  The 
plaintiff  jmxluced  a  certification  of  the  auditor-general  of  the  audit  oflice,  contained 
m  re<'or(ls  No.  2.  showing  the  exj)ortafion  made  by  the  New  York  and  Bennudez 
Com])any  up  t(»  the  3()th  of  June.  1904.  The  minister  of  fomento  issued  the  certification 
of  several  documents  and  acts  of  the  fih?  c<»ntaining  the  contract  concludetl  l>y  the 
National  Kxecutivo  with  Mr.  Horatius  H.  Hamilt(m  for  the  exploitation  of  natural 
prwlucts  in  the  State  of  Bennudez.     The  attoniey-general  a.'^ked.  furthemioie.  lo 

oSee  pnitest  7/^iO. 
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cross-examine  all  the  witnesses  the  opposite  party  might  adduce,  asked  to  interrogate 
the  representatives  c»f  the  opposite  party,  and  alleged  the  favorable  merits  of  the 
records. 

The  cause  being  fixetl.  the  counsel  for  the  defendant  company  proposed  in  hie 

E leadings,  as  points  to  l)e  previously  decide<l,  that  of  the  incompetency  of  the  tri- 
unal  of  the  lirst  instance  of  the  federal  cassation  court  to  pronounce  judgment  in  the 
suit  and  the  necessity  of  the  self-recusation  of  that  judge. 

Witli  such  elements  the  tribunal  of  the  first  instance  of  the  federal  and  caasation 
court  pronounced  judgment  on  the  20th  of  May  of  the  present  year,  declaring  the  admis- 
sion of  the  action  entered  l)y  the  attoniey-general  against  the  New  York  and  Bermu- 
dez  ('ompany.  This  sent<»nce  having  l)een  appealed,  the  appeal  accepted,  and  the 
records  removed  to  this  tribunal  of  a})peals,  tiiis  was  formed  in  conformity  with  the 
law.  as  appearing  from  the  report  drawn  up  on  the  7th  of  July.  1905,  after  the  self- 
recusation  of  the  A-ice-president,  Dr.  Carlos  Ix?on,  had  l>een  declared  lawful,  and  the 
second  deputy  judge.  Dr.  Feniando  Cadenas  Delgado,  had  been  calle<l  by  writ  of  the 
3d  of  July  of  the  same  year.  After  the  case  had  been  examined  the  parties  were 
called  to  pleadings.  The  attorney  for  the  company  presented  his  in  writing,  which 
were  read,  and  the  opposite  party  stated  that  he  reproduced  those  presentee!  by  him 
in  the  lirst  instance. 

In  his  pleadings  the  attorney  for  the  company  proposes,  as  a  point  to  be  previously 
decided,  the  incompetency  of  this  tribunal  of  appeal,  and 

Consirloring:" 

That  the  power  of  the  lril)unal  of  the  only  and  last  instant  e  to  take  c(»nizance  of  the 
present  litigation  is  derived  from  article  11  of  the  organic  c<Kle  of  the  federal  and 
cassation  court. 

Considering: 

Tliat  article  95  of  the  national  constitution,  which  attribute's  to  the  federal  and  cas- 
sation court  tlie  cognizance  of  the  controversies  arising  from  contracts  or  negotiations 
con<-luded  by  the  President  of  the  Republic  does  not  provide  for  the  procedure  to 
Im?  observed  in  the  exerci.*^*  of  tliat  attribution  of  the  court,  us  Rich  depends  on  the 
organic  institutions  of  the  latter. 

Considering: 

That  in  virtue  thereof  the  collision  adduci'd  by  the  defendant  d<K*s  not  exist. 

Considering: 

That  in  view  of  the  pn)vision  contained  in  article  10  of  the  <(Kle  of  <'ivil  procedure 
the  tribunals  must  preferably  applv  the  constitutional  precept  only  when  the  law  in 
force  the  application  of  which  is  a.<)ke<l  collides  with  that  precept. 

Considering: 

That  in  the  present  cas<»  the  adduced  c<)llisi<»n  d<K*F  m«t  <'xist.  now.  therefore,  it  is 
hereby  declarwl  that  the  tribunal  of  th<»  only  and  la.«t  instance  of  the  fe<leral  and  cassa- 
tion court  is  competent  to  take  cognizance*  of  the  present  contnwersy,  and.  inasmuch 
as  the  attorney  for  the  company  requires  the  self-n»cusat1on  (»f  s(»me  Judges  composing 
this  tribunal,  because  of  their  having,  according  to  what  lie  nays,  given  an  (»pinion, 
the  following  remarks  are  relevant: 

First.  That  article  117  of  the  c<Kle  of  civil  proc<»dure  pn»vid<rt*  that  judicial  officers, 
whether  ordinary*,  accidental,  or  espe<Mal.  may  be  recused 

Second.  That  article  119  of  the  sjime  code  prescribes  that  any  judicial  oflic<»r  know- 
ing that  some  ground  for  rccusati<»n  militates  against  his  innvm  is  >K>und  to  declare  it. 
If  the  defendant  therefc»re  has  surrcndenKl  the  recusation  right  given  it  by  the  law,  if 
the  jud|2:e  has  not  held  himself  lM»und  to  recuse  hini.«»elf.  b<*<'au«<*  he  has  not  found  any 
recusation  circumstancc-s  to  militate  against  his  jH»rpf»n.  it  is  in<lispensable  and  con- 
fonnalde  to  law  that  that  judge  should  maintain  his  jurisdicticm  (»ver  the  case. 
Therefore,  the  p<»tition  for  self-recusation  is  di.sillowed. 

And,  whereas  the  incompetency  of  the  tribunal  and  the  petition  for  the  self-rwusa- 
tion  of  the  jud^e  were  also  addu<e<l  in  the  first  instan<*e  as  points  to  >>e  previously 
decidcnl,  this  tnbunal  of  appeal  n>sting  on  the  fact  that  it  finds  conformable  to  the  law 
the  grounds  on  which  the  tribunal  of  the  first  instance  rest<Kl  when  it  disallowe<l  Iwth 
the  ()oint  of  the  incompetency  ami  that  of  the  self-n'cusatinn  ab<>ve  menti(med,  con- 
finns  in  all  their  parts  tne  previous  decisions  of  the  tri>>unal  of  the  first  instance  of  the 
federal  and  cassation  court . 

With  regard  to  the  action,  considering: 

That  the  cancellation  being  petitiontnl  for  of  the  <(nitract  « anclndeil  on  the  15th  of 
Septeml)er.  188.3.  bv  the  ininistr\'  of  fomento  of  th<»  Republic,  by  ordc-r  and  authority 
of  the  President  and  Mr.  Horatius  R.  Hamilton,  of  which  tb<  New  York  and  Bermudez 

a8eepagel6. 
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Compuny  is  iIh.'  c(  asionary/'  th4>  rianif  (hat  contract  may  detent  is  alien  to  the  eha^odtr 
and  mttiire  of  th  action  instituted,  hince  to  pronounce  a  decision  as  to  the  latter  it  suffirfd 
that  tlic  said  ronlrart  is  a  ?>'naihigmati('  one,  and  that  one  of  the  contracting  partiei 
Ih  Slid  not  to  have  ('om])li<'d  with  its  obligations  (art.  1110  of  the  civil  code  of  1880). 

Consid^-riiig: 

That  i\w  aliovc-niciitioned  contratt  is  a  synallagmatic  one,  since  it  appears  from  the 
oxannnatinn  of  its  claiisf  s  that  the  |>artit^  bind  themselves  reciprocally.  If  the  Gov- 
emmint  of  VtMuv.uohi  contiactod  with  Hamilton  and  his  assigns  the  duties  contaised 
in  articles  I,  2,  3.  4,  7.  of  the  instmment  appearing  on  sheet  1  of  Records  No.  1,  itii 
return  ol)Uuiied  th<.*  rights  specified  in  the  same  document  under  numbers  5,  6.  and  9. 
and  those  rontained  in  the  first  and  second  additional  articles  of  the  19th  of  Octobtf. 
1883,  and  tiie  3()th  of  May,  1884.  If  Hamilton  and  his  assigns  may  import  duty-irrr 
the  machinery,  implements,  and  tools  required  t>y  the  exploitation  of  tne  productfioi' 
the  State  of  Hirniudez  and  obtain  the  ri^ht  to  export  asphalt  in  the  same  State,  Ham- 
ilton and  his  assigns  bind  themselves  to  pay  to  the  public  treasury  2  boli'vars  for  ev**ry 
999}  kilogram  of  as])halt  they  may  export,  and  5  centimes  of  a  bolivar  for  each  kik> 
gram  of  any  natuml  pn>du(t,  Hamilton  and,  therefore,  his  assigns  bind  themselves  tu 
canalize,  in  virtm^  of  the  second  additional  article,  one  or  more  of  the  rivers  of  the 
States  of  Hermudez,  beginning  l)y  Caflo  Colorado,  Guarapiche  as  far  as  Maturin.  for 
the  exportation  and  im{>ortation,  and  the  Government  grants  them  in  return  the 
eschairt  b  right  to  naiigate  the  rivers  thty  may  canalize^  collecting  a  tax,  to  be  lixed  in 
concert  with  th**  Goveniment,  from  the  vessels  or  boats  that  may  navigate  the  same. 

Considering: 

That  the  additional  clauses  were  all  approved  by  the  National  CongresB,  as  appear- 
ing from  the  decree  of  the  17th  of  April,  188G,  and  from  the  preliminary  statement  of 
the  ministry  of  fomento,  presented  to  the  Congress  of  1885.  c  The  legal  validity  of  thorn 
additional  clauses  has  y  further  more  j  been  recognized  by  the  attorney  for  the  company  in  the 
pamphlet  entitle<.l.  ''Defense  of  the  New  York  and  Bermudez  Company  before  the 
federal  court  of  Venezuela  in  the  action  institute<l  against  it  by  Messieurs  Charles  M. 
Warner  and  Patrick  R.  Quinlan,  (hat  it  should  agree  to  the  validity  of  the  title  to  the 
so-called  Kelicitiad  asphalt -mine,"  which  pamjmlet  has  l)een  especially  recognized 
in  this  suit  i)y  its  author,  who,  on  page  0,  says,  "10.  To  form  a  riglit  opinion  as  to  ihe 
rights  and  obligations  derived  from  said  convention,  set  up  for  a  law  of  Venezuela 
(articles  107G  and  1077  (»f  the  civil  code),  we  give  here  the  integral  part  thereof,"  it 
being  observed  that  he  copies  it  thereinafter  with  the  three  additional  articles. 

Considering*'  that  by  the  analvsis  and  appreciation  of  the  evidence  of  both  litigants 
it  is  proved  in  the  records  that  the  company  has  confined  itself  to  the  exploitation  of 
an  asphalt  lake  discovered  within  the  territory  of  the  State  of  Bermudez. 

Considerinjr: 

That  the  obligation  of  the  canalizin^of  oneor  moreof  the  rivers  of  the  State  of  Ber- 
mudez, (ontaiiied  in  the  second  additional  article,  is  an  unqualified  obligation,  inde- 
pendent from  tlie  text  of  the  sole  para^aph  of  the  same  additional  article,  for  which 
reason  it  is  not  just  to  establish  that  said  canalizatitm  or  the  construction  of  a  railway 
determine  an  alternative  obligation.  In  that  class  of  obligations  the  coiitract<.»r  binds 
himself  to  one  of  two  prestations,  and  in  the  present  ease  the  construction  is  left  at 
the  discretion  of  the  contractor,  since  tlie  paragraph  reads:  "He  will  have  the  same 
rights  if  he  constructs  a  railway.'" 

CoFisi«lering: 

That  it  ai>pcar.>*  from  the  survey  coniained  in  the  records,  authorized  by  the  engi- 
neers, S.  ()rtc^a.  K.  Gomez  Franco,  and  Rafael  Diaz,  that  on  the  whole  tract  of  the 
two  j>ortions  oi'  the  river  whicli  they  have  surveyed,  namely,  that  from  Cano  CoKirado 
to  the  coa>t  guard  station  of  thai  name,  an<l  that  from  there  to  the  city  t>f  Maturin, 
no  work,  sign,  «ir  indicatiiai  hiis  been  found,  during  the  careful  inspection  mad^. 
showing  tliat  it  lias  ever  been  ]>retendcd  to  canalize  said  canyon  and  river,  since 
they  remain  in  their  primitive  ^tate. 

"The  fact,  wliich  was  assuFne<l  by  the  lower  court,  that  the  c<)ntract  in  qut'stion 
was  a  lease,  was  the  sole  ground  upoFi  which  the  s*  qnestnition  couhl  have  been  made: 
hence,  to  this  extent  the  name  was  vital. 

^Tliis  is  what  the  G«»vernFnent  expiesslv  denied  to  the  company  in  public  diK'U- 
ments  from  the  (lovernment  archives.  aFi<I  to  which  the  attention  of  this  cnun  was 
particularly  drawn,  but  which  they  entirely  ignored.     ^See  7/o8,  7.'54.  and  7/57.  i 

t'See  note,  page  17. 

t^The  record  proves  the  < lire*  t  contrary  of  this.  (See  7/52  2  pp.  i\  to  9,  and  noie  «»n 
page  9  of  Mune  as  to  oinis.>*ions  of  years  1S<I2  1902,  1904. ) 
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(.'oiiHi(l*'riiig: 

Tliat  while  it  is  inic  thai,  as  appearing  from  the  certiiicatioii  ibsuod  by  the  iiiin- 
islry  of  fonicFito  on  the  20th  of  .November,  1900,  communications  were  respectively 
addressed  to  the  civil  and  military  chiefs  of  the  States  of  Gumana  and  Maturiu, 
transcribing  to  them  the  resolution  of  the  extK?utive  power,  declaring  that  said  com- 
pany could  luake  use  of  all  and  every  one  of  the  rights  granted  it  by  tne  contract,  and 
that  it  had,  in  every  case,  the  same  preference  in  any  preemption  of  asphalt  mines 
or  public  land;  such  a  fact  is  justified  by  the  circumstances  that  at  the  time  of  those 
communications  the  cancellation  of  the  contract  had  not  yet  been  petitioned  for, 
or,  in  other  words,  that  that  contract  was  firm  as  long  as  its  cancellation  liad  not  been 
dtH'lare<l  by  the  judicial  authority. 

(Considering : 

That  the  eertilicatioii  issued  by  the  ministry  of  fomento.  on  the  23d  of  July,  1900, 
is  radically  null,  as  deriving  from  an  usurped  authority,  in  accordance  with  the  pror 
visions  of  article  120  of  the  constitution  of  1893,  in  force  at  the  time  the  above- 
mentionc'd  certification  was  issued.  By  that  article  every  magistrate  or  corporation 
is  definitely  prohibited  from  exercising  functions  that  are  not  thereby  or  by  the  laws 
expnssly  attributed  to  them.  The  same  Cimstitution,  by  its  article  118,  declares 
the  acts  derived  from  any  usurped  authority  to  be  void,  and  inasmuch  as  in  the  organic 
law  of  ministries  of  the  19th  of  March,  1898,  there  doi»8  not  exist  among  the  faculties 
of  the  ministers  that  of  issuing  certificaticm  such  as  that  referred  to,  and  inasmuch, 
furthermore,  as  article  95  of  the  same  fundamental  law  provides  that  th(»  acts  of  min- 
istries must  conform  to  lht»  constitution  and  the  laws,  it  follows,  thenfore,  that  the 
above-mentioned  certification  is  deprived  of  any  legal  value, for  which  reason  it  can 
not  either  be  considered  as  a  confi»ssion,  as  the  attorney  for  the  defendant  company 
pretends. 

Considering: 

That  obligations  are  to  be  complied  with  exactly  as  they  have  been  contracted.  The 
debtor  is  responsible  for  damages  in  case  of  breach  (article  11()3  of  the  civil  code  of  1880; 
1190  of  the  present  code). 

Considering: 

That  the  reciss^iry  condition  is  always  implied  in  synallagmatic  contracts  subject  to 
the  event  that  one  of  the  contracting  parties  should  not  comply  with  its  obligatitm.  In 
this  case  the  contract  is  not  of  right  canceled.  The  party  resj>ecting  which  the  obli- 
gati(m  has  not  l>een  c<mi plied  with  has  the  option  either  of  compelling  the  other  party 
to  the  execution  of  the  contract,  if  it  is  possible,  or  of  demanding  the  resolution  thereof, 
besitles  the  pajment  of  damages  in  lx)lh  cases  (article  1110  of  the  civil  co<le  of  1880; 
1137  of  the  present  code). 

Considering: 

That  article  9  of  the  contract  under  duscussion  provides,  in  its  final  part,  that  '*the 
nonfulfillment  of  any  part  of  the  stipulations  herein  mentioned  renders  ipso  facto  the 
present  Cimtract  null  and  void.''  which  clau.^'e  the  federal  court  of  Venezuela,  in  a  sen- 
tence pronounccMl  on  the  23d  of  August.  1898.  declaring  the  nullity  of  the  executive 
resolution  of  the  4th  of  January  of  the  same  year,  petitioned  for  by  the  New  York  and 
Benuudez  Company  tenned.  m  number  10  of  the  preamble  *"in  unqualified  binding 
compact."  which  tenn  this  tribunal  confirms:  and  inasmuch  as  said  ctunpact  is  quiva- 
lent  in  law  to  the  implied  recissory  condition  dealt  with  in  article  1 1 10  of  the  civil  code 
of  1880.  e(jual  to  article  1137  of  the?  presiMit  code,  it  produces  the  same  effects  and  does 
not  imply  the  waiving  of  any  right. 

Conswlering: 

That  the  nonexecution  of  the  contract  by  the  defendant  company  is  fully  proved  in 
the  records. 

Considering:  " 

That  th(»  allegation  of  prescription  is  irn»levant.  both  because  th<»  cause  of  the  obli- 
^tion  being  in  vigor,  which  in  the  present  case  is  the  contract  of  1883,  the  obligaticms 
Itself  exists,  and  because  from  the  month  of  April.  188(>.  when  the  last  extension  of 
time  expired,  up  to  the  20th  of  July.  1904.  when  the  a<"tion  was  instituted,  the  twenty 
yeans  requircni  bv  the  law  for  the  prescription  of  pers<jnal  obligations  have  not  ela])sed 
(article  1909  of  tln'  civil  code  of  1880:  19C4  of  the  present  cotleh 

In  virtue  of  the.'*<*  grounds.  a<lminii4tering  justice  by  authority  of  the  law,  the 
appeale<l  judgment  is  confirmed  in  all  its  parts  and  appellant  is  condcMuned  to  pay 
the  expen.«es. 

Let  It  Xh'  published  and  n'gistered. 

Let  the  file  be  returned. 

"S<*e  note  attached. 
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^,.  Given,  signed,  and  sealed  in  the  sitting  hall  of  the  Federal  and  cassation  court,  u 
the  Federal  palace  of  Caracas  on  the  7th  day  of  the  month  of  August,  one  thousnd 
nine  hundre<l  and  five,  the  ninety-fifth  year  of  the  Independence,  and  the  fc^rty-sev^nth 
of  the  federation. 

The  Vi<*c-Prcsident, 

Emilio  Constantino  Guerrero. 
The  Relator, 

TuoMAS  Marmol. 
The  Chancellor, 

J.  Abdok  Vivas. 
Judge, 

E.  Enriqve  Tejera. 
Deputy  J  udgf, 

Fernando  Cardenas  Delgaix>. 
Deputy  Judge, 

Emx;uo  H.  Velutim. 
The  Secretary, 

K.  Medina  Torres. 


These  live  "  Conniderationp  "  agree  in  principle  with  our  contentions,  and  also  with 
the  opinion  oi  Dr.  P.  Febres  Conlero.  who  as  attorney-general  of  the  nation  in  1898 
rendered  an  opinion  found  on  page  106  of  the  pamphlet  referred  to  by  title  at  f(:t't  c-f 
TOige  5,  supra,  and  translated  on  page  125  ana  following  of  volume  1  printed  Ixiok, 
Feliciclad  litigation.  But  in  practice,  the  present  court  departs  from  the  action  iUi 
predecespor,  in  sending  this  case  first  t<.)  an  inferior  division  of^the  court,  thus  reauiring 
two  hearing  and  an  appeal,  at  least,  where  the  former  court  settled  the  case  definitely 
in  one  hearing. 

Mor(*«)vtT,  ()y  dividing  iho  case  into  two  j>arts  it  required  four  hearingn  and  two 
appeals,  at  least,  lu  roacli  the  i^amv  delinitc  result  that  the  court  in  the  pn-viriup  f-a«' 
reached  in  one  hearing. 

It  is  evident  from  the  r(»C(»rd  of  this  case  that  this  division  ot  \yoth  the  court  and  the 
case  was  deliberately  done  for  the  puriX't-es  of  delay,  that  thereby  the  final  nt^uli 
mi^ht  bo  to  put  off  as  long  as  possible,  in  order  that  the  Government  of  Venezuela, 
being  in  possession  of  the  property,  might  the  longer  enjoy  the  poesessirn  and  the 
fruits  of  the  coni}>any's  pr<»perty,  and  instead  of  this  action  of  the  court  of  first  in- 
stance V)eing  an  advantage  and  protection  to  the  company,  as  stated  by  the  lower 
court,  it  has  been  a  direct  hardship,  and  has  greatly  prc»longed  the  pn)recdingp  and 
added  immensely  to  their  a>st. 

Note  refening  to  page  11  of  decision:  It  appears  by  this  renjrd,  page  1.  that  the 
original  Hamilton  ccmtract  made  in  »Septeuiber,  1881?,  had  certain  a^lditions  made,  one 
in  October  1S83.  an«l  three  (»thei-s  in  ^lay,  1881.  That  the  contract  ^-as  apr>n)ved  by 
Congress  in  June.  J 884  -that  is,  after  these  additions  had  all  been  made.  Tlierefore  « 
appears  that  the  Congress  of  1884  had  before  it  the  contract  and  all  four  additional 
articles,  but  it  only  ai)proved  the  first  additional  article  and  therefore  by  all  ordinarj" 
rules  of  construction,  this  was  equivalent  to  an  express  declaration  that  Congresp 
did  not  desire  to  approve  the  last  three  additional  articles.  When  thert»fore  this  court 
declares,  see  ])ago  11,  that  l)y  tlie  omnibus  decree  of  the  Congress  of  1885  approving  in 
gross  all  Kxecutive  acts  of  the  President,  it  included  these  additional  articles,  it  is 
plainly  in  erR)r.  as  the  additional  artich  s  had  been  j>assed  uj)on  by  a  pre\'ious  Congmss. 
and  failed  of  aj)pn»val.  hence  by  the  action  (>f  the  previous  (  ongress.  tnev  were  removed 
from  the  domain  of  a  simple  Executive  act.  requiring  confinnation.  'fhe  n*st  of  what 
the  court  says  iii  that  paragraj)h  (»n  })age  1\,  about  Senor  Bailee's  ouoting  the  contract 
with  all  the  articles  attached  and  thereby  giving  them  judicial  validity,  is  to<»  al)surd 
for  serious  (Muisideration:  except  that  it  shows  that  this  court  was  itself  doubtful  of 
their  judicial  validity,  withimt  Doctor  Bailee's  appnnal. 

Note  to  pages  14  ami  15:  Hy  Article  VIll  of  th<»  Hamilton  contract  (which  this  ixmrt 
very  carefully  refrains  from  mentioning  or  (juoting),  the  rights  and  obligations  of  Ham- 
ilton became-  lixed  as  of  the  date  of  Sej)tember  15,  \HK\,  ami  tin*  peri«Kl  of  the  statute 
of  limitiitions  runs  from  the  siune  date. 

The  time  t<»  begin  the  work  has  nothing  to  do  with  the  t<'rm  of  the  c(mtra<'t,  or  with 
the  term  of  the  running  of  the  statute  of  limitatiims.  and  the  date  of  the  appr(.)\-al  by 
the  federal  couucmI  refers  only  to  said  exteiu^ion  oi  time  for  beginning  the  work.  (S<*e 
Art.  IX.)  It  is  theref(»re  evident  that  from  and  after  the  l(»th  dav  of  Septemln^r.  lifXW. 
all  actions  for  ]»rea<"h  of  tlu-  term?  of  the  above  contract,  were  at>sr»luteiv  barr«H|. 
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[Translation.] 
opinion  of  procurator-general. 

Republic  of  Venezuela, 
Office  of  the  Procurator-General  of  the  Nation. 

Report  of  the  procurator-general  of  the  nation  upon  the  Executive  order  declaring 
the  escheat  of  tne  contract  between  the  Grovemment  and  the  New  York  and  Ber- 
mudez  Company  for  the  exportation  and  exploitation  of  the  natural  productions  of  the 
forests  on  the  wild  lands  in  the  State  of  Bermudez  of  Venezuela. 

May,  1898. 

Republic  of  Venezuela, 
Office  of  the  Procurator-General  of  the  Nation. 

Report  of  the  pn)curator-general  of  the  nation  upon  the  declaration  of  escheat  of  the 
contract  executed  with  Horatio  W.  Hamilton  in  1884,  which  was  assigned  to  the  associ- 
ation known  as  the  New  York  and  Bermudez  Comjmny  in  1885,  for  the  exploitation 
and  exportation  of  the  natural  products,  including  asphalt,  of  the  forests  standing  on 
the  wild  lands  of  the  State  of  Bennudez. 

The  former  minister  of  foment©  of  the  United  States  of  Venezuela  issued,  on  January 
4  of  the  present  year  (1898),  an  order  wherein,  on  various  grounds,  is  declared  escheated 
the  contract  to  which  the  present  report  refers,  except  in  regard  to  the  exploitation  of 
asphalt,  on  account  of  its  not  having  been  executed  in  the  period  granted  therefor, 
nor  before  said  period,  and  because  "by  the  ninth  article  of  said  contract  it  is  provided 
that  failure  to  comply  with  any  of  its  terms  annuls  it  at  once."  And  as  Sefior  Dr. 
Carlos  Leon,  in  his  capacity  as  agent  of  the  New  York  and  Bermudez  Company,  pre- 
sented a  petition  to  the  ministry'  of  agriculture,  industrv,  and  commerce,  under  date 
of  April  12  last,  asking  for  the  annulment  of  said  order  of  January-  4  of  the  present  year 
and,  as  a  conseqiu^nce,  the  confirmation  of  the  contract  referrea  to,  the  undersiened, 
procurator-general  of  the  Republic,  in  compliance  with  the  dispositions  maac  in 
cabinet  V>y  the  citizen  President  of  the  Repu)>li'",  hcTel)y  reports  nis  opinion  on  the 
subject,  liaving  studied  tlie  pap<TS  wliich  tne  Sefior  Minister  of  the  Department  was 
pleased  to  send  to  Iiim  with  hif^  official  coniiininication  r  f  the  23(1  of  tho  prcs<  nt  month. 

The  contract  having  been  enleied  into  and  its  fullillnient  ordered,  one  of  the  parties 
says,  scmie  time  after,  that  the  oilier  pa-ty  lias  not  canied  out  its  obligations,  when 
Buch  other  party,  confiding  in  its  rights,  believes  the  contrary-.  Here,  then,  is  a 
difference,  a  controversy,  the  decision  of  which,  if  it  can  not  be  amicably  arranged  by 
mutual  consent  of  the  parties,  devolves  only  upon  the  judicial  power,  and  in  no  man- 
ner ujK)n  one  of  the  parties  themselves.  The  law,  always  wise,  alwavs  prudent,  foiesaw 
the  dispute  whirh  mi^ht  arise  in  contracts  and  provided  that  a  condition  of  dissolution 
shall  be  always  implied  in  bilateral  contra(*ts,  in  cuse  one  of  the  contracting  parties 
should  not  meet  his  obligations.  (Art.  1131,  civil  code.)  And  as  it  ahso  provided 
in  such  case  the  contract  should  not  terminate  autcmiatically  (de  pleno  derecho),  but 
that  the  party  who  had  suffered  from  failure  of  fulfillment  should  have  the  option,  either 
to  force  the  other  party  to  perform  the  contract,  if  performance  be  possible,  or  to 
demand  its  recision.  with  payment  of  his  damages  and  losses  in  either  case  (ibid.). 
BO  also  it  directed  that  in  such  cases  as  the  present,  the  high  federal  court  is  the  tribunal 
which  should  take  cognizance  of  and  decide  in  iu^t  and  only  instance  c*ontrover8Je8 
arising  from  contracts  or  negotiations  entered  into  by  the  National  Executive.  (No. 
11,  Art.  110,  Constitution;  No.  7,  Art.  11,  organic  law  of  the  high  court.)  And  this 
method  of  procedure  gains  more  force,  when  one  observes  that  it  is  proWded  for  in  this 
contract  in  question,  which  directs  at  the  close  of  its  eleventh  article  that  "doubts  and 
controversies  arising  from  this  contract  rfiall  be  decided  by  the  tribunals  of  the  Repub- 
lic in  conformity  with  its  laws." 

•  *«■«**• 

Such  is  the  opinion  of  the  procurator-general,  which  is  respectfully  submitted  to  the 
better  criticism  of  the  national  cabinet. 
Caracas,  May  28,  1898. 

P.  Febres  Cordero. 
Republic  of  Venezuela,  Office  of  the  Procuratoi -General. 

Managing  Director  New  York  and  Bemiudcz  Company  to  Mr.  Hutchimon. 

Caracas,  August  8,  2905, 

Sir:  I  beg  to  inclose  herewith  a  copy  of  the  Official  Gazette,  No.  9532,  published 
last  night,  with  translation,  marked  with  our  document  No.  7/59,  which  contains 
the  decision  of  the  court  of  last  resort,  the  federal  and  cassation  court  of  the  United 
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States  of  Venezuela,  on  the  apneal  of  thiM  company  from  the  decirion  of  the  hall  of 
first  instance,  of  said  court.  Tnis  decision  confirms  in  all  points  the  decision  of  Uie 
lower  court  and  adjudges  the  costs  of  the  litigation  against  tne  eompaay. 

In  the  name  of  the  r^ew  York  and  Bermudez  Company,  as  its  legally-constituted 
attorney  in  fact,  and  as  the  managing  director  in  Venezuela  of  said  eompaay,  I  appear 
l>efore  you  and  enter  formal  protest  a^inst  the  above-mentioned  decision,  ana  all 
officials  and  persons  connectea  therewith,  as  being  an  ai>8olute  denial  of  justice  and 
as  being  contrary  to  the  evidence,  the  facts,  and  the  law. 

I  also  attiich' hereto  the  pamphlet  numbered  7/58.  which  contains  (sepant^lj 
bound)  translations  and  copies  of  the  following  documents  in  the  case: 

ENGLISH  TRANSLATIONS. 

7/54.  Argument  of  company's  counsel,  Doctor  Bance.  on  appeal,  for  final  decision 
in  suit  in  Hamilton  concession.  Attorney-general  of  Venezuela  made  no  answer  U> 
these  arguments. 

7/55.  Organic  law  of  courts  of  Venezuela,  quoted  by  Doctor  Bance,  and  also  by  the 
court  in  its  decision. 

7/57.  Pinelli  contracts  for  navigating  the  rivers  canalized  by  the  company,  and 
comments  on  same 

SPANISH  COPIES. 

7/54,  7/57. 

I  also  attach  tho  following  documents.  These  constitute  the  complete  record  on 
app(*a]. 

ENGLISH. 

7/52-2.  Translation  of  second  part  of  record,  containing  proofs  submitted  by  the 
Government  in  this  case.     Referred  to  in  decision. 

7/52-3.  Tmnslatioii  of  third  j)art  of  record,  containing  proofs  submitte<l  by  the  u>m- 
pany  in  this  rase.     Heferre<l  to  in  decision. 

SPANISH  COPIEv^. 

7/52-1.  Thisj  ooiipitfts  of  the  demand  and  answer,  in  lower  court  were  traiidlatod  some 
time  ago,  and  (•oj)ie8  are  already  before  the  Department  of  State,  or  can  bo  funiL»hed 
from  lMiiiadel])hia  oHice  of  company,  namely.  7/1,  7/2,  and  7/4. 

7/52-^.  This  ('(msiyt.s  of  the  arguments  of  crmsul  before  lower  court  and  the  <v»urt':' 
decision.  The  same  remarks  applv  to  these  documenti^  as  to  those  next  al)«>ve  -thev 
are  7/48.  7/49,  an<l  7/50. 

I  have  no  translati(ms  of  7/52  I  an<l  7/52-4  here,  or  would  attach  them  hereto. 

I  also  protest  against  the  (Tovernment  of  Venezuela,  the  attorney-general  of  the 
same,  and  \h\  Manuel  A.  Ponce,  hie  agent  at  Guanoco,  for  their  illegal  interference 
with  and  intimidation  of  our  lawyers  and  agents,  sent  there  to  obtain  testimony,  and 
also  our  witnesses,  as  apj»eai"s  in  the  aflidavits  <»f  Hartlett.  Scott,  Pinango.  and  others 
alreadv  before  the  Department.  See  documents  7/10,  7/11,  7/12,  7/10,  7/20.  7/29.  7/41, 
7/42. 

1  alst>  protest  ajrainst  the  st4)ppaKe  of  mv  cables  bv  this  Oovemnient  as  Cf>ru»titutinga 
denial  of  justi«'e.     See  7/:i7.  7/38.  7/:^9,  and  7/40. 

1  als)  pmtest  aizaiiwt  the  lower  court  for  protecting  A.  H.  Canier  from  tei^tifying 
when  ho  wa«^  subpoenaed  by  tliis  company  to  certify  to  the  authenticity  of  a  certain 
pamplilet.  marked  7/(5  -(•«.])'%•  attached,  entitled  "The  New  York  and  Bennudez  Com- 
pany — Statement  of  itn  rit,'hts.  ajrainst  an  illegal  executive  re.s<dmion  of  Januar\'  4, 
1898.  A  revalidation  of  its  titles  and  <*oncessions  by  the  executive  ])ower  and  the 
high  federal  court  of  the  Tniteol  States  of  V<»nezuela.  Caracas.  Editorial  Printing 
OfHco  of  Soriano  Sucessores.  1800" — the  dedication  of  which  to  General  Ignacio 
Andrade,  cronstitutional  president  of  the  republic,  is  sijjned  \.  11.  Camer.  managing 
director:  and  tin*  preface  and  acknowledq:m<*nts  of  which  are  signed  A.  H.  Camer, 
managing  dire(«tor.  Guanoif)  (Venezut^lai.  April,  1800.  Soe  7/52-1^,  pages  22  and  23, 
also  attached  to  Exhibit  I  herewith.  An  exce])ti<m  wa**  taken  by  the  (X)mpany  at  the 
time,  as  im])ortant  Icttci-s  and  documents  in  the  company's  liU»s  had  been  used  by  Mr. 
Carner  in  making  the  entitles!  defense,  an<l  it  was  dcMfinKi  to  intnuluce  them  here  and 
have  th<Mn  verified  ])y  Mr.  < 'arneras the biisisof  his defenseof  the  nmipany.  The  action 
of  the  lower  <?ourt  frustrated  this.  There  wiis  still,  as  we  supiK)se<l.  a  chance  that  on 
hearing  this  <»xcei)tion  the  higher  court  would  give  us  the  opjK>rtunity  to  examine  Mr. 
Camer  an«l  get  this  <'vidence  in.  The  lii^her  court  api)arently  has  taken  no  m»ti«» 
whatev«'r  of  this  exception,  at  b*ast  the  wnter  ha**  not  been  advised  of  any.  nor  is  the 
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incident  in  any  way  referred  to  in  the  decision  of  tlie  court.     I  attach  hereto  the  docu- 
ments in  (question,  marked  as  follows: 

"Exhibitw  1  to  XVll."  inclusive,  noting  the  fact  that  there  are  two  exhibits  num- 
bered 7,  and  no  Xo.  14. 

••  Exhibit  XVII 1."     See  7/52-3,  page  51. 

"Exhibit  XIX."  Two  affidavits  of  Clyde  Hrown,  secretary  New  York  and  Ber- 
mudez  Companv,  sworn  to  before  Edgar  W.  Lank  August  26,  1904,  and  two  afTidavits 
of  Peter  B.  Stof/en.  dated  August  26,  1904,  and  August  30,  1904,  swom  to  before  Edgar 
W.  Lank. 

"Exhibit  XX.*'  The  letters  and  copies  referred  to  by  Clvde  Brown  in  Exhibit 
XIX.  with  his  affidavit  attached,  dated  August  26,  1904. 

•'  Exhibit  XXI."'  Consisting  of  extracts  from  Exhibits  1  to  XVIIl  and  an  envelope 
containing  various  letters,  statements  of  accounts,  receipts,  and  other  papers,  from 
different  agents  of  the  company  from  1886  to  1898. 

I  also  protest  a^inst  that  part  of  the  decision  of  the  federal  and  cassation  court  on 
appeal  (7/59)  which  gives  weight  to  the  testimony  of  Gen.  Rafael  Velasquez,  whose 
evid<*nce  is  all  hearsay,  and  call  the  attention  to  the  fact  that  it  was  on  the  strength 
of  a  lel(»gram  from  this  witness  that  the  (jovemment  seized  the  property  of  the  New 
York  and  Bermudez  Com]>any  and  placiKi  it  in  the  hands  of  our  principal  businees 
competitors.     I  attach: 

'*  Exhibit  XXII."  Documents  7/36,  which  contains  this  testimcmy  in  Ixith  English 
an<l  Spanish  and  it  also  appears  in  7/52 — 2,  pages  102-108.  The  original  of  this  testi- 
mony is  attache<l  aim  to  the  sequestration  proc<*i»ding8  7/51.  And  finally  I  solemnly 
and  sincerely  pn)t est.  in  the  name  of  the  New  York  and  Bennudez  Company,  against 
the  said  de<iHion  of  the  federal  and  cassation  court  of  Venezuela  and  against  any  and 
all  other  acts  of  whatever  nature  or  kind,  whether  emlK>die<l  in  this  protest  or  not, 
which  have  l)een  or  which  may  be  performe<l  in  the  premises,  and  which  are  or  may 
be  prejudicial  to  the  inti^rests  of  the  said  New  York  and  Bermudez  Company,  reserv- 
ing to  said  company  all  its  rights  in  onler  that  it  may  use  them  at  the  proper  time  and 
op])ortunity. 

Robert  K.  Wkioht, 
Mayiaging  Director  New  Y'ork  and  Bermvdez  Company. 

Snbs<  ril)ed  and  swom  to  before  me  this  8th  day  of  August,  A.  D.  1905,  in  the  Amer- 
ican legati(m.  Caracas,  Venezuela.  * 
Executetl  in  quadruplicate. 

Norman  IIttchinson,  Chargt  tV  Affairet. 


CERTIFIED  COPIES  OF  THE  PETITION'  MADE  BY  DR.  CARLOS  LEON  IN  THE  NAME  OF  THB 

'NEW    YORK   AND   BERMUDEZ  COMPANY,''    1900. 

[Seal  of  the  ministry  of  fomento.] 

Julio  Perez  Garcia,  director  of  territorial  richt^s  in  ministry  of  fomento,  of  the  United 
States  of  Venezuela,  certifies  that  in  the  mining  archives  of  this  ministry,  among  the 
papers  relating  to  the  New  York  and  Bermudez  Company,  are  the  following: 

LforiB  petition  protesting  against  the  order  of  escheat. 

m 

To  the  Citizen  Minister  of  Agrindtiire,  Industry,  and  Commerce: 

I.  Dr.  Carlos  I^eon,  counsellor,  here  domiciled  and  of  legal  aee,  as  representative 
of  the  New  York  and  Bermudez  Company,  as  appears  from  tne  original  power  of 
attorney,  which  I  inclose  herewith  in  oitier  tnat  it  may  be  returned  certified,  respect- 
fully rej>resent  to  you: 

Under  dat<»  of  January  4,  1898,  was  issued  by  the  ministry  of  fomento  an  order 
wherein  the  citizen  President  of  the  Republic,  with  the  affirmative  vote  of  the  cabinet 
and  after  deliberation  by  the  council  of  government,  declared  to  have  escheated  the 
contract  executed  by  said  ministry  with  Horatio  R.  Hamilton,  on  October  19,  1883, 
to  explore  and  exploit  in  the  State  of  Bermudez  the  natural  products  of  the  forests 
standing  on  its  wild  lands,  asphalt  being  included  therein,  of  which  contract  the 
company  represented  by  me  is  assignee.  The  causes  set  forth  in  said  order  for  de- 
clanng  the  escheat  of  the  contract  are  precisely  those  which  should  have  influenced 
the  mind  of  the  citizen  minister  not  to  issue  said  order;  in  effect,  it  is  acknowledged 
in  said  order  that  the  New  York  and  Bennudez  Company  has  continually  exploited 
in  the  State  of  Bennudez.  and  what  is  more,  that  sain  company  owns,  by  concession 
obtained  under  the  law  of  mines,  a  bed  of  this  substance  m  land  for  which  it  filed 
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claim  and  which  it  bought  from  the  National  Govenmieiit  under  the  law  of  wild 
lands.  The  ninth  article  of  the  contract  reads  thus:  "Horatio  R.  Hamilton  bindi 
himself  to  begin  the  execution  of  this  contract  within  the  term  of  six  months,  whidi 
may  be  prolonged  for  six  months  more  at  the  option  of  the  Government,  to  be  com- 
puted from  the  date  on  which  this  contract  is  approved  by  the  fedenl  council  imder 
the  law  in  the  matter;  and  default  in  the  fulfillment  of  any  of  the  Btipulations  herein 
expressed  annuls  this  contract  immediately/'  and  from  the  very  order  whi<^  we  ire 
analyzing  it  appears  that  the  company  has  fulfilled  such  stipulations,  since  it  baa  ex- 
plored the  forests  of  the  State  of  Bennudez,  has  exploited  its  asphalt  mines,  and  more- 
over has  paid  scrupulously  the  2  l)olivar8  which  it  bound  itseu  to  pay  for  every  999) 
kilos  of  asphalt  wnich  it  should  exploit.  Not  only  has  the  company  explored  the 
woods  of  the  State  of  Hfrmudez,  but  it  has  built  6  miles  of  railroad  trova  the  banks  ol 
the  river  Guanoco  to  the  mine  which  is  now  in  exploitation. 

It  has  paid  to  the  custom-house  at  Caiio  Colorado  40,000  bolivars  of  taxes  on  exported 
asphalt,  and  has  paid  175,000  lx)livars  to  the  same  custom-house  for  ^oods  imported 
for  tlie  use  of  the  great  number  of  laborers  in  its  employ.  In  the  ministry  of  finance 
are  the  re[X)rts  on  the  i>rogress  which  the  company  represented  by  me  has  made  iu  the 
midst  of  tlie  forests  of  the  State  of  Bermudez.  It  is  not  long  since  Sefior  Perez  LeoD, 
the  present  inspector  of  customs  for  the  east,  made  one  of  the  most  brilhant  reports  to 
said  ministry.  Tiiere  also  ma^r  be  found  a  report  by  Gen.  Diego  Bautista  Ferrer,  and 
another  by  the  present  administrator  of  customs  of  CafLo  Colorado,  all  of  which  you 
may  obtain  from  said  office  in  order  better  to  enlighten  your  judgment.  The  com- 
pany has  spent  more  than  half  a  million  dollars  in  exploring  the  forests  and  exploitioj^ 
the  asphalt  mines  of  the  State  of  Bennudez  and  I  am  unable  to  understand  how  it  is 
said  in  said  order  that:  'The  expenses  which  the  said  company  may  have  incurred 
in  its  works  and  constructions  can  not  validly  be  all^d  in  proof  of  the  validity  of  thie 
contract,  since  they  were  incurred  only  for  the  exploitation  of  the  aforesaid  deposit 
of  asphalt.*'  This  shows  that  when  the  order  was  issued  the  contract  of  which  the 
company  represented  by  me  is  assignee  was  not  even  read;  indeed  the  contract  in 
question  say.s  in  its  (irst  article: 

"The  Cloveriinieiit  grants  to  Seiior  Horatio  R.  Hamilton  the  right  to  explore  and 
exploit  the  natural  productions  of  the  forests  standing  on  wild  lands  in  the  State  of 
Bermudez,  he  l)cing  einjmwered  t<^)  take  from  them  wood -for  building,*'  etc. 

In  its  second  article: 

"^'he  Government  also  grants  to  Seiior  Horatio  R.  Hamilton  the  right  to  exploit 
the  asphalt  in  said  Stale  of  Bermudez." 

In  its  fifth  article: 

"Sefior  Horatio  R.  Hamilton  binds  himself  to  pay  to  the  public  treasury  2  bolivan 
for  every  999i  kilograms  of  asphalt  exported  by  him;  and  5  bolivars  centimes  for  each 
kilogram  of  any  oi  the  natural  productions  a]x)ve  named,"  etc.  The  ninth  article 
has  alrciidy  been  quoted  above. 

Has  the  company  which  I  represent  made  default  in  the  fulfilment  of  the  above 
stipulations?  The  Government  grants  to  Senor  Horatio  R.  Hamilton  the  right  to 
explore  and  ex[X)rt  the  natm^l  productions  of  the  forests  standing  on  wild  lands  in* 
the  State  of  Bermudez,  he  being  empowered  to  take  therefrom  timbers,  etc.,  and 
also  grants  to  him  the  right  to  exploit  the  asphalt  mines,  Hamilton  bindine  himself, 
in  compensation,  to  pay  to  the  public  treasury  2  bolivars  for  each  9991  kilograms  of 
asphalt  ex])orted  by  him,  and  5  bolivar  centimes  for  each  kilogram  of  any  of  the 
otner  productions.  It  appears  from  the  order  that  the  comj)any  was  exploitine,  at 
the  date  of  the  issue  of  the  order,  one  of  tlie  asphalt  mines  Kdng  in  the  forests  of  the 
State  of  Bermudez,  and  it  should  have  been  remembered  that  in  order  to  discover 
that  mine  it  was  necessary  to  make  explorations  in  said  forest  under  authority;  and, 
moreover,  the  company  has  planted  in  them  more  than  20,000  cacao  trees  and  has 
built  wharves  uj>on  the  river  Guanoco;  the  timbers  taken  from  the  forests  have  been 
emj)loyed  by  it  in  the  construction  of  bridges,  of  buildings  for  the  lodging  of  its  great 
number  of  employees,  and  of  the  railroad  line  alwve  mentioned. 

Thus  it  is  evident  that  the  company  has  exploited  and  was  exploitine.  both  by  its 
mining  and  by  its  agricultural  works,  up  to  the  issue  of  the  sudden  ueclaration  of 
escheat,  the  concession  assigned  to  it  by  Hamilton,  unless  the  citizen  minister  who 
issued  the  order  believed  that  the  company  ouglit  to  explore  and  exploit  simnltane- 
ously  all  the  land  and  all  the  resources  contained  in  said  concessicm;  but  this,  bi^sides 
being  absurd,  is  an  ol)ligati(m  which  is  not  found  and  can  not  be  found  in  any  of  the 
clauses  of  the  contract,  and  himdreds  of  millions  would  not  suffice  for  such  cH>lossal 
undertaking.  Business  enterprises  begin,  however  flattering  may  be  their  distant 
future,  with  a  capital  proportioned  to  the  means  of  those  who  initiate  them,  being 
given  the  circumstances  of  time  and  place  under  which  they  are  to  be  developed, 
and  in  this  enterprise  there  have  already  been  invested  more  than  2,500,000  bolivars. 
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Tho  farnip  and  plantations  known  afl  "Guariqucn,"  "Puerto  Cari|>o."  "Parare," 
"Ihien  Pastor,"  Agua  Clara,"  'Guacarapa,"  "Majagual,"  'Azagua."  "Princeres," 
•Caripc."  "Maturin,"  "Aca^iia,"  "Pilar,  "Cariaco,'' and  various  others,  extending 
for  80  niilej*  from  tho  mine,  live  by  the  company.  It  buys  from  thera  all  their  pro- 
duet  iont*,  and  the  great  number  of  Ameriitmy  who  constantly  come  to  visit  the  mine 
gives  life  and  animation  to  a  large  part  of  the  territory  of  the  State  of  Bermudez;  and 
to-day  all  this  rtgion  is  desolate  at  the  cessation  of  the  daily  work  given  by  the  com- 
pany. 

A  st<amer  owned  by  it  plies  betwe<»n  Trinidad  and  Cafto  Colorado,  and  the  Govern- 
ment must  have  learned,  from  the  repnjrti^  of  the  custom-house  of  this  ix>rt,  the  profit 
yielded  by  this  steamer  to  the  nation.  1  take  the  liberty  of  asserting  lliat  the  order 
was  not  issut'd  aft»*r  sullicient  d(*liberation,  because  such  a  measure,  besides  inflit  ting 
CTeat  losses  ujKjn  the  company  rej)rt s<'nted  by  me,  inflicts  great  losses  also  upon  the 
National  Government  ana  u]M)n  a  lar^e  part  of  the  State  of  Bennudez.  Moreover, 
what  confidence  can  foreign  corporatioTis  have  when,  after  they  have  sunk  great 
sums  of  capital  in  the  country,  they  may  be  suddenlv  and  without  warning  deprived 
of  all  their  rights.  This  is  equivalent  to  closing  the  cloora  to  foreign  investors,  inspir- 
ing in  them  just  distrust. 

For  these  reasons  I  have  recourse,  through  your  honorable  nutans,  to  the  chief  of  the 
executive  power,  petitioning  him  that  he  be  pleased  to  vacate  tho  order  issued  on 
January  4  of  the  present  year  by  the  citizen  minister  of  fomento,  and  thus  to  declare 
valid  tfie  contract  >)f  which  the  comj)any  represented  by  me  is  assignee. 

Carlos  Leon. 
Caracas,  April  12, 1898. 

Minister  op  Aoricllture,  Industry,  and  Commerce: 

The  foregoing  document  was  received  in  this  oflice  to-day,  April  13, 1898,  at  11  a.  m. 
The  Director. 

Francesco  de  P.  Ala,  o. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram.] 

Caracas,  September  7,  1905, 

(Received  7.02  p.  m.) 

Special  commissioner  reports  he  has  been  approached  several 
times  by  an  official  of  high  rank  in  this  Government  with  the  state- 
ment that  Venezuela  was  willing  to  settle  controversy  with  the 
Bermudez  Company  on  reasonable  terms,  provided  it  was  made  a 
matter  of  private  negotiations  and  not  of  diplomatic  intervention. 
That  tho  French  Cable  Company  was  sending  representative  to 
negotiate  settlement  and  like  opportunity  would  be  given  Bermudez 
Company  if  representative  witn  authority  to  negotiate  and  to  act 
would  come  here.  Special  commissioner  replies  that  he  could  not 
speak  for  the  Bermudez  Company;  that  he  aid  not  represent  it  and 
would  not  do  so.  The  suggestion  was  further  made  that  as  the  present 
manager  of  the  Bei  mudez  Company  did  not  have  authority  to  nego- 
tiate or  make  settlement  someone  of  higher  rank  and  more  authonty 
was  necessary.  Commisssioner  has  reason  to  believe  that  official  of 
Government  referred  to  was  directed  to  make  above  suggestions  by 
the  highest  official  authority,  but  he  declared  he  spojce  unofficially. 
In  the  last  conversation  official  spoke  very  guarded,  but  said  door 
for  negotiations  was  open  and  that  the  Bennudez  Company  must  make 
the  oner,  but  would  not  promise  what  the  result  would  be.  Com- 
missioner said  he  would  cause  the  Bermudez  Company  to  be  notified; 
iK^yond  that  he  liad  nothing  to  say. 

It  is  very  important  that  the  contents  of  this  message  should  be 
kept  in  strict  confidence. 

RussELt. 
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Th£  Acting  Secretary  of  State  to  ike  AfMrican  Minister j  Caracas. 

[Telegram.] 

Department  of  State, 
Washingtonf  September  I4,  1905. 

The  President  desires  the  commissioner,  if  he  is  further  approachMl 
by  Venezuelan  officials  in  respect  to  the  Bermudez  Company,  to  sUte 
that  any  communication  made  to  liim  on  the  subject  will  be  trans- 
mitted to  the  Department  of  State. 

LOOMIS. 

The  Secretary  of  State  to  Minuter  Russell. 

[Tclrgrain— Cipher.] 

Department  of  State, 

Waslimgtmi,  October  18,  ISOo. 

After  full  conference  with  Calhoun,  the  Department  entertains  the 
hope  that  questions  between  the  United  States  and  Venezuela  may 
be  settled  without  recourse  to  either  of  the  alternatives  contemplated 
in  the  dispatch  of  March  10,  1905.  Our  desire  for  the  friendship  and 
kindly  feelinjx  of  Venezuela  is  sincere  and  strong.  We  have  taken  so 
much  trouble  and  devoted  so  much  effort  as  a  friend  of  Venezuela. 
especially  under  the  administrations  of  President  Cleveland  and  Presi- 
dent liooscvelt,  that  we  are  verv  reluctant  to  vield  to  the  itlea  that 
any  conditions  between  us  can  not  be  settled  throu^j^h  iliplomatic 
channels.  You  will  confer  with  the  Government  of  Venezuela  in 
this  spirit  and  report  whether  you  find  it  disposed  to  resume  the  con- 
sideration of  the  various  matters  which  have  been  the  subject  of  di>- 
cussion  in  the  same  spirit,  in  the  hope  of  reaching  adjustment  conso- 
nant with  substantial  justice  and  equity  without  in  any  way  intima- 
ting that  Venezuela  has  not  been  actuated  by  that  spirit  in  the  past. 
Ascertain  if  they  will  meet  us  halfway  in  a  friendly  and  practical 
effort  to  reach  substantial  justice  without  too  much  regard  to  tech- 
nical questions,  and  report  generally  your  views  upon  the  practi- 
cability of  such  a  course.  Our  ilesire  that  there  should  not  be  a 
recurrence  of  the  same  didiculties  from  which  we  helped  t(^  extract 
Venezuela  a  short  time  ago  leads  us  to  entertain  a  strong  hope  that 
the  difliciilties  between  Venezuela  and  France  may  be  amicaDly  ad- 
justed. The  French  ambassador  here,  conferring  regarding  Vene- 
zuelan matters,  has  exprcvssed  in  behalf  of  his  Government  most  con- 
siderate and  kindly  feelings  toward  Venezuela,  and  I  am  sure  that 
if  Venezuela  will  go  halfway  with  them  toward  an  amicable  settle- 
ment it  can  be  accomplished.  Use  your  <j:ood  oltice^  to  aid  in  bring- 
ing this  about  if  possible.  Comnumicate  freely  by  wire  your  progress 
and  results. 


Mlnhttv  Russell  to  the  Secretary  of  State. 

IToIogrniii.] 

Caracas,  October  20,  /.W.T. 

Your  cable  of  the  lUth  (18th)  received.  Had  a  conference  with 
minister  of  foreign  affairs  this  morning.  Can  you  tell  me,  in  detail, 
what  the  desire  of  our  Governnif/nt  is  in  the  matter  of  Bermudez 
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Company  case?  What  would  be  half  way  for  us,  and  what  do  you 
consider  half  way  for  Venezuela  1  WouH  we  admit  that  the  Bormu'dez 
Company  concession  has  been  forfeited,  thereby  accepting  verdict  of 
tlie  Venezuelan  courts,  and  if  so,  would  the  Bermudez  (Simpany  in 
negotiating  for  a  new  concession  be  willing  to  discuss  the  question  of 
dam^es  for  nonfulfillment  (of)  contract?  I  think,  probably,  some- 
thing may  be  done  along  these  lines.  The  President  is  out  of  town, 
but  I  expect  to  have  a  conference  with  him  in  the  course  of  a  few  days, 

Russell. 


itinister  RusaeU  to  Mr.  Hoot. 

Xo,  24.]  American  Legation, 

Caracas,  Venezuela,  October  S9,  1905. 

Sir:  I  have  the  honor  to  inform  you  that  the  Venezuelan  courts 
have  appointed  the  appraisers  to  assess  the  damages  alleged  to  have 
been  caused  the  Government  by  the  nonfulfillment  of  the  concession 
of  the  New  York  and  Bermudez  Asphalt  Company.  The  appraisers 
appointed  are:  JesOs  Mufioz  Tebar,  Manuel  Clemante  Uroaneja, 
Isatas   Garbiras. 

Jesiis  MuOoz  Tebar  is  a  civil  engineer;  Urbanejaisalawyer,  and  has 
been  at  times  connected  with  the  asphalt  suits  in  Venezuela;  Garbiras 
is  a  civil  engineer. 

I  am,  ete.,  Wii.liam  W.  Rvssell. 


Tlw  Secretary  of  State  io  Minister  Hunsell. 

[TUtgnm.] 

Department  of  State, 

Washington,  November  9,  3905. 
Reply  to  your  dispatch  of  October  20  has  been  withheld  pending 
conferences  with  representatives  of  Bermudez  Company.  Clyde 
Brown,  representing  that  company,  is  now  going  to  Caracas  for  the 
purpose  oi  settling  differences  with  Venezuelan  Government  if 
practicable.  Do  what  you  can  to  promote  fair  and  reasonable  settle- 
ment. 

Root. 


The  Secretary  of  State  to  Minister  RusaeU. 

Xo.  19.J  Department  of  State, 

^\'ashi^lgton,  November  10,  1905. 

Sir:  I  have  just  tel^raphed  you  as  follows: 

■ '  Reply  to  your  dispatch  of  October  20  has  been  withheld  pending 
conferences  with  representatives  of  Bermudez  Company,  Clyde 
Brown,  representing  that  company,  is  now  going  to  Caracas  for  the 
purpose  or  settling  differences  with  Venezuelan  Government  if  prac- 
ticanle.     Do  what  you  can  to  promote  fair  and  reasonable  settlement," 

I  was  not  willing  to  undertake  to  answer  the  questions  of  your 

diHpatch  of  the  20th  directly,  because  by  doing  so  I  might  seem  to 

36668— S.  Doc.  413, 6 
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be  taking  upon  the  shoulders  of  this  Government  the  negotiation 
of  a  settlement  which,  in  my  view,  ought  to  be  undertaken  by  the 
Bermudez  Company  itself.  It  is,  however,  the  wish  of  the  State 
Department  to  render  every  proper  assistance  within  our  power 
toward  bringing  any  negotiation  between  the  company  and  the 
Government  of  Venezuela  to  a  conclusion  which  will  be  in  accordanoe 
with  substantial  justice. 

Prior  to  Mr.  Calhoun's  visit  to  Caracas,  the  Department  had 
necessarily  to  proceed  upon  statements  by  interested  parties  regard- 
ing a  great  mass  of  facts,  and  these  statements,  although  made  in 
entire  j^ood  faith,  were,  of  course,  liable  to  be  colored  by  the  feelings 
and  opinions  arising  from  self-interest  and  from  the  long-continuea 
and  heated  controversy.  Mr.  Calhoun's  mission  was,  as  you  are 
aware,  to  secure  an  unbiased  and  dispassionate  view  of  the  entire 
field  of  the  controversy  and  all  the  acts  and  proceeding  afTecting 
the  interests  of  the  New  York  and  Bermudez  Company.  Mr.  Calhoun 
has  not  yet  made  his  report.  He  has  brought  with  him  upon  his  return 
a  great  mass  of  notes  from  which  he  is  now  engaged  in  the  preparation 
of  the  report.  An  informal  conversation  >^4th  liim,  however,  imnie- 
diatelv  following  his  return,  has  produced  upon  my  mind  an  impres- 
sion that  when  the  report  is  sul)mitted  it  will  appear  that  there  were 
questions  between  the  company  and  the  Government  of  Venezuela 
appropriate  for  judicial  decision  and  upon  the  raising  of  which  a 
situation  was  presented  calling  for  an  equitable  adjustment  of  ilitTer- 
ences  and  which  can  not  j)roperly  he  disposed  of  b}''  a  simple  demand 
based  upon  the  idea  that  all  the  right  is  on  one  side  and  all  the  claim? 
of  the  Bermudez  Company  uninipeacliable. 

1  have  also  a  strong  impression,  derived  from  the  same  conversa- 
tion with  Mr.  Calhoun,  that  the  litigation  in  which  these  matters  of 
difrerencc  have  been  dealt  with  has  been  conducted  in  an  exceedin*:!}' 
harsh  manner,  and  that,  without  undertaking  to  consider  any  question 
of  technical  le^al  right  which  may  have  been  the  subject  of  <lecision, 
'  the  result  has  been  a  degree  of  injustice  toward  the  company,  which 
I  have  great  confidence  the  Government  of  Venezuela  will  recognize 
and  remedy  if  the  subject  can  be  approached  in  a  spirit  devoid  of 
that  controversial  and  unfriendly  quality  which  has  hitherto  charac- 
terized the  treatment  of  it,  owing,  perhaps,  to  a  considerable  degree 
to  the  attitude  taken  by  the  company  itself. 

The  proceedings  by  which  the  company  has  been  deprived  of  the 
major  part  of  its  property  have  been,  in  their  essence,  proceedings 
for  foriFeiture.  Passing  by  the  question  whether  upon  technical 
legal  grounds  there  exists  sufficient  cause  to  sustain  legitimate  for- 
feiture, we  may  well  urge  upon  the  Government  of  Venezuela  that 
it  is  hardly  consistent  with  that  sense  of  justice  which  should  con- 
trol nations  in  their  treatment  of  all  persons  who  subject  their  prop- 
erty and  property  rights  to  the  control  of  national  power  to  press 
causes  of  strict  forfeiture  beyond  the  actual  injurj'  done  and  to  inflict 
losses  wholly  incommensurate  with  the  occasion. 

You  are  familiar  with  the  growth  of  equity  jurisdiction  under  our 
own  system  of  jurisprudence,  having  its  origui  in  a  sense  of  the  injus- 
tice fre(iuently  wrought  by  perfectly  unimpeachable  legal  judgments 
and  in  the  desire  of  the  sovereign  to  relieve  unfortunate  suitors  fnwn 
undue  forfeitures  and  penalties  and  other  harsh  results  following  from 
the  strict  letter  of  the  law.     It  is  perfectly  competent  for  the  Govern- 
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ment  of  Venezuela  to  deal  with  the  affairs  of  the  Bermudez  Company 
in  tliis  spirit  of  equity  without  in  any  decree  admitting  an  impeach- 
ment of  the  validity  of  the  judgments  of  the  courts  of  Venezuela.  It 
is  especially  easy  for  that  Government  to  deal  thus  with  a  case  in 
wliicn  the  Government  itself  is  the  complaining  party,  for  the  com- 
plainant who  has  recovered  a  judgment  can  always  limit  its  opera- 
tion and  rest  satisfied  with  such  degree  of  enforcement  of  it  as  he 
deems  to  be  just.  I  wish  you  to  urge  upon  the  Government  of  Vene- 
zuela such  a  treatment  of  the  present  situation,  as  being  due  to  that 
sense  of  justice  which  should  control  the  action  of  a  ffreat  and  power- 
ful Government  and  to  that  reputation  for  justice  which  every  civil- 
ized nation  prizes  so  highly. 

There  has  been  much  evidence  produced  to  the  Department  upon 
wliich  the  New  York  and  Bermudez  Company  makes  claims  relating 
to  the  proceedings  against  them  which  will  not  be  taken  up  for  con- 
sideration until  the  submission  of  Mr.  Calhoun^s  report  and  which  I 
hope,  by  reason  of  the  settlement  of  the  matters  in  controversy  along 
the  lines  I  have  described,  may  never  require  further  consideration. 
I  am,  etc. 

Elihu  Root. 


Mr.  RusseU  to  Secretary  of  State, 

[Telegram.] 

Caracas,  November  23,  1905. 

Representative  Bermudez  Company  had  a  very  satisfactory  inter- 
view with  the  President  yesterday.  The  President  said  that  he  was 
very  afaxious  to  get  rid  of  the  question  once  for  all  and  that  he  was 
sure  that  something  could  be  done  if  mutual  concessions  were  made. 
He  has  fixed  next  Saturday  for  the  representative  of  the  company  to 
meet  him  again,  at  which  interview  the  President  yrill  outline  what  he 
proposes,  and  has  requested  me  to  be  present  at  the  interview.  I  will 
report  to  you  more  fully  after  I  have  seen  the  President. 

Russell. 


Mr.  Russell  to  Mr,  Root, 

No.  31.]  American  Legation, 

Caracas,  Venezuela,  November  26,  1906, 

Sir:  As  I  advised  you  by  cable,  confirmed  in  a  separate  dispatch, 
I  have  the  honor  to  inform  you  that  I  went  on  Saturday  last  with  the 
lo<'al  manager  of  the  New  York  and  Bermudez  Company  to  confer 
with  the  President  in  regard  to  a  settlement  of  the  pending  difficulties 
between  the  Venezuelan  Government  and  the  above-mentioned 
companv. 

Tne  President  stated  that  he  was  extremelv  desirous  of  settHng  the 
q^uestion  once  and  for  all,  and  after  a  long  talk  about  the  French  ques- 
tion settled  himself  to  discuss  the  asphalt  question.  He  stated  that, 
as  the  mixed  commissions  had  given  awards  against  the  Venezuelan 
Government  for  claims  arising  from  the  last  revolution  amounting 
to  about  42,000,000  bolivars,  the  parties  responsible  for  the  revolution 
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should  assist  in  paying  for  those  claims.  He  fixed  the  responsibility 
for  the  revolution  on  four  parties — the  Venezuelan  Government,  tli 
Venezuelan  revolutionists,  the  New  York  and  Bennudez  Companr, 
and  the  French  Cable  Company,  making  each  part^  responsible  mr  ii& 
fourth  part  of  the  claims  awarded.  He  then  said  the  q^uestion  to 
be  settled  was  how  much  the  Bennudez  Company  could  give  toward 
assisting  in  paying  its  fourth  part.  The  other  question,  according  to 
the  President,  was  the  granting  of  a  new  concession  to  the  Bennudez 
Company  for  exploiting  asphalt,  in  which  new  concession  eveiything 
was  to  be  cleared  up.  and  all  questions  regarding  titles,  etc.,  would  be 
adjusted  satisfactorily. 

Mr.  Clyde  Brown,  the  representative  of  the  Bermudez  Company,  is 
going  with  me  next  Tuesday  to  see  the  President  and  discuss  with  mm 
the  plan  proposed. 

The  President  stated  to  me  that  the  proposition  from  him  was  not 
final,  but  only  served  as  a  basis  for  discussing  a  definite  settlement, 
but  I  think  his  purpose  was  to  try  and  ascertain  how  much  he  could 
expect  to  get  from  the  Bermudez  Company.  In  this  proposed  plan 
the  Hamilton  concession  is  to  be  considered  as  having  been  canceled. 
I  am,  etc., 

William  W.  Russell. 


Mr.  Russell  to  Mr.  Hoof. 

No.  34.]  American  Legation, 

CaracaSj  Venezuekij  December  10,  J9fl). 

Sir:  1  have  the  lionor  to  report  that  on  Thursday  last  I  had  a  sei- 
ond  interview  with  General  Castro  in  regard  to  a  settlement  of  tlu' 
asphalt  question. 

I  was  accompanied  by  Mr.  Hutchinson,  the  secretary''  of  this  lega- 
tion, and  Captain  Wright,  the  resident  manager  of  the  Bermudez 
Company. 

Mr.  Clyde  Brown  had  written  nie  a  letter  containing  his  proposition 
for  settlement,  which  proposition  was  submitted  to  the  president  at 
this  interview.     I  inclose  you  herewith  a  copy  of  this  letter. 

Tlie  president,  after  talking  for  an  hour,  said  that  he  would  prefer 
the  Bennudez  Company  to  put  its  proposition  in  a  more  definite 
shape,  and  state  exactly  what  it  could  oner  for  a  final  settlement  of 
the  whole  question.  Mr.  Clyde  Brown  is  preparing  this  definite 
proposition,  and  it  will  he  presented  to  the  president  next  week.     The 

^proposition  from  the  Bernmdez  Company  is  to  pay  to  the  Venezuelan 
lovernnicnt  $20,000  annually  for  the  remainder  of  the  time,  eighty- 
one  years,  that  its  land  and  mining  titles  have  to  run.  This  of  course* 
presupposes  a  recognition  by  the  Venezuelan  Government  of  the 
above-mentioned  titles.  The  company  is  to  accept  the  decision  of  the 
court  annulling  the  Hamilton  concession,  and  a  new  and  special  con- 
tract is  to  be  granted  to  the  company  by  which  it  will  be  guaranteed 
in  the  quiet  and  peaceful  possession  of  its  property.  This  new  con- 
tract is  to  be  submitted  to  the  next  Congress  for  ratification. 

I  will  inclose  you  b}^  next  mail  a  copy  of  the  new^  proposition  from 
the  Bermudez  Company,  and  advise  you  by  cable  of  the  result  of  niv 
next  interview  with  the  president. 

1  am,  etc.,  William  W.  Russell. 
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^fr.  Broken  to  Minister  Russell. 

Caracas,  December  4,  1905, 

Sir:  1  have  carefully  considered  the  basis  of  settlement  of  the 
controversy  between  the  New  York  and  Bermudez  Company  and  the 
Venezuelan  Government,  presented  by  President  Castro  to  you  and 
Captain  Wright,  the  company's  resident  agent,  in  the  interview  of 
Xoveniber  25,  and  1  am  pad  to  avail  myself  of  your  suggestion  that 
I  put  in  writing  the  views  of  the  company  thereon.  I  shflSl  first  sum- 
marize the  propositions  of  President  Castro  as  I  understand  him  to 
have  expressed  them  to  you. 

First.  Presi(]ent  Castro  wishes  the  company  to  acquiesce  in  the 
decision  of  the  federal  and  cassation  court  annulling  the  Hamilton 
concession.  He  has  not  stated  whether  he  expects  the  company  to 
pay  any  damages  for  the  alleged  breach  of  contract  in  case  tne  nnd- 
mgs  of  the  appraisers  appointed  to  assess  damages  are  confirmed  by 
th«»  court. 

Second.  President  Castro  wishes  the  validity  of  the  company's 
land  and  mining  titles  to  the  Bermudez  I^ake  to  be  investigated, 
and  for  this  purpose  he  suggests  a  reference  to  lawyers  selected  by 
the  (jovernment  and  the  company  respectively,  of  the  titles  them- 
selves, the  decision  of  the  hign  federal  court  m  the  Felicidad  suit, 
and  the  decision  of  the  federal  and  cassation  court  in  the  Hamilton 
concession  suit.  However,  he  does  not  consider  the  validity  of  the 
titles  a  vital  ([uestion  for  the  reason  that  he  considers  his  powers 
under  the  act  of  Congress  of  August  3,  1905,  to  be  ample  to  deal 
with  all  possible  phases  of  the  subject  and  he  has  withheld  the  pro- 
muliration  of  that  act  and  the  executive  regulations  necessary  to 
render  it  effective,  in  order  that  those  regulations  may  be  made  to 
conform  to  any  new  contract  which  may  be  made  with  the  company. 
Therefore  such  a  contract  may  be  made  to  embody  any  rights  or  privi- 
leges which  tlie  company  may  desire. 

Third.  The  third  and  last  proposition  of  President  Castro  concerns 
the  damages  claimed  by  the  Venezuelan  Government  in  the  civil  suit 
against  the  New  York  and  Bermudez  Company  for  aid  alleged  to  have 
been  given  by  it  to  the  Matos  revolution.  President  Castro  classifies 
the  total  loss  inflicted  on  the  country  by  the  Matos  revolution  in  the 
following  manner:  First^  the  loss  of  life,  which  is  incapable  of  estima- 
tion ;  second,  the  loss  ansing  from  the  paralysis  of  industry  and  trade, 
which,  being  borne  by  individuals,  can  not  be  ascertained,  there  beiBg 
no  basis  on  which  it  can  be  calculated;  third,  the  expense  of  maintain- 
ing the  army,  which,  being  a  necessitjr  of  government  in  any  event, 
can  not  be  considered  in  this  connection;  fourth,  the  injury  to  ana 
destruction  of  private  property  during  the  revolution,  for  which 
clainis  to  the  amount  of  about  40,000,000  bolivars  were  allowed 
against  the  Venezuelan  Government  by  the  mixed  commissions  which 
sat  in  Caracas  in  1903.  These  claims  President  Castro  proposes  to 
divide  equally  among  the  **four  parties,"  as  he  classifies  tnem,  to  the 
revolution — namely,  the  Venezuelan  Government,  the  Venezuelan 
revolutionists,  the  French  Cable  Company,  and  the  New  York  and 
Bermudez  Company — thus  allotting  to  the  New  York  and  Bermudez 
Company  as  its  share  of  those  claims  about  10,000,000  bolivars,  or 
approximately  $2,000,000.  President  Castro  then  asks  what  portion 
of  this  sum  tne  company  can  afford  to  pay. 
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In  answering  this  question  it  is  necessary  to  consider  whether  tlie 
company  should  pay  any  sum  because  of  alleged  aid  to  the  Mates 
revolution.  The  company's  connection  with  the  Matos  revolutioD 
or,  more  accurat^^ly,  with  General  Matos  is  fully  stated  in  the  testimonj 
taken  in  the  penmng  suit.  It  is  there  shown  that  thci  company  hail 
been  given  reason  to  believe,  from  reports  of  Mr.  Camer,  then  its 
managing  director  in  Venezuela,  now  the  custodian  of  the  company^s 
property,  and  others,  that  under  no  circumstances  could  it  expect  the 
existing  Government  of  Venezuela  to  protect  its  property  from 
violence.  Mr.  Camer  had  gone  so  far  as  to  give  orders  to  the  com- 
pany's employees  at  Guanoco  to  shoot,  if  necessary,  to  protect  the 
company's  properbr  and  had  complained  of  conflicting  order  sent 
from  New  York.  The  region  in  which  the  company's  asphalt  lake  is 
situated  was  constantly  swept  by  revolutionary  bands,  and  the  com- 
pany was  often  forced,  in  self-defense,  to  supply  food  to  them  in 
small  Quantities  and  sometimes  to  do  other  small  services.  When 
General  Matos  asked  the  company  for  money  he  had  united  all  the 
parties  and  forces  opposed  to  General  Castro  in  a  formidable  revolu- 
tionar}"  movement  which  was  certain  for  a  time  at  least  to  control 
the  company's  property  and  would  be  friendly  or  hostile  according  to 
the  company's  action  on  General  Matos's  request.  The  company  paid 
General  Matos  $130,000  for  the  protection  of  its  property  during  the 
continuance  of  the  revolution  and  for  the  protection  of  its  just  nghts 
thereafter  in  case  the  revolution  succeeded,  and  without  anyimder- 
standinji:  or  obligation  with  respect  to  it^  use. 

At  tho  time  the  payments  were  made  and  for  more  than  a  year 
thereafter  the  territory  in  wliich  the  company's  property  is  situfltod. 
was  wholly  in  the  control  of  the  revolutionarv  forces.  The  govern- 
ment  custom-houses  were  in  their  hands  and  the  company  was  com- 
pelled to  pay  customs  duties  to  them.  At  the  same  time  the  com- 
pany paid  the  same  duties  to  the  Venezuelan  consul  represontinjr  the 
Government  of  V(»ne7Aiela  at  Port  of  Spain,  Trinidad,  where  th«* 
company's  vessels  were  cleared. 

It  is  alleged,  a^  a  principal  charge,  in  the  complaint  of  the  Vene- 
zuelan Government,  that  the  compan}^  aided  the  Matos  revolution 
after  the  decisive  battle  of  La  Victoria  in  October,  1902,  thereby 
prolonging  a  hopeless  conflict  to  the  great  injury  of  Venezuela.  Even 
if  th(*  compulsory  payments  to  General  Matos  could  be  considered 
as  aid  to  the  revolution  in  any  sense  as  involving  liabilitv,  this  allega- 
tion is  so  far  from  being  true  that  the  company  had,  long  prior  to 
the  battle  of  La  Victoria,  refused  further  requests  of  General  Matos 
formonev.  All  pavments  to  him  were  made  m  the  winter  of  lWl-2. 
and  his  subsequent  requests,  which  were  refused,  were  macK'  at  a 
time  when  the  revolutionary  movement  was  gaining  strength. 

During  the  entire  continuance  of  the  revolution  the  company, 
and  as  far  as  it  is  advised,  all  its  agents  in  Venezuela,  as  they  were 
instructed  to  do  maintained  absolute  neutrality. 

As  the  payments  of  money  to  (xeneral  Matos  were  made  in  cir- 
cumstances of  coercion  the  company  can  not  be  justlv  charge<l  with 
liability  for  such  consequences  as  may  have  arisen  from  su<-h  pav- 
m(»nts  even  if  such  consequences  are  ascertainable.  But  it  may  in* 
pointed  out  that  the  considerations  suggested  bv  President  (^astro 
for  eliminating  the  expense  of  the  army  and  the  disturbance  of  busi- 
ness (hiring  the  revoluti<m,  equally  suggest  the  impos^nbility  of  bring- 
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ing  into  a  relation  of  cause  and  eflfeet  the  use  of  a  sum  of  money  b}-  a 
revolutionary  leader  and  the  destruction  or  injury  to  private  property 
to  any  specific  amount.  It  is  difficult  to  see  how  sucli  payments  can 
bear  an  ascertainable  relation  to  the  injury  to  private  ])roperty 
when  they  are  conceded  to  bear  no  ascertainable  relation  to  the  cost 
of  maintaining^  the  army  or  losses  arising  in  trade  and  industry. 

The  Caracas  mixed  commissions  sat  under  protocols  concluded 
between  Venezuela  and  various  foreign  powers  as  a  result  of  the 
blockade  of  the  Venezuelan  coasts  maintained  in  1902  by  England, 
Germany,  and  Italy.  The  commissions  were  authorized  to  consider 
all  claims  of  citizens  of  the  respective  countries  wliich  had  not  been 
settled  by  diplomatic  agreement  or  arbitration.  It  follows  that  the 
claims  actually  allowed  were  of  a  most  miscellaneous  character. 
Thus  the  largest  single  allowance  made  by  any  commission  was 
10,565,199  bolivars  in  favor  of  a  Belgian  company  which  had  sold 
the  Caracas  waterworks  to  the  National  Government  and  had  not 
been  paid.  Another  large  claim  of  about  2,500,000  bolivars,  allowed 
to  Mexican  citizens,  grew  out  of  an  indebtedness  of  the  old  Republic 
of  Colombia,  and,  on  its  division,  assumed  by  Venezuela  in  1834. 

Of  the  claims  allowed  to*  American  citizens  more  than  50  per  cent 
arose  from  breaches  of  contract  and  similar  causes  unconnected 
with  revolutionary  disturbances.  Of  those  arising  from  injury  to 
property  during  revolutions  a  large  part  grew  out  of  disturbances 
prior  to  the  Matos  revolution,  in  one  case,  going  back  as  far  as  1871. 
About  10  per  cent  were  attributable  to  the  Matos  revolution.  In  all 
cases  the  wrong  was  done  by  the  existing  government,  its  agents  or 
forces,  or  by  revolution  which,  having  succeeded  was  treated  as  a 
de  facto  government  from  the  beginning.  The  American  commis- 
sion applied  the  principle  that  the  existing  government  was  to  be  pre- 
sumed to  have  done  all  in  its  power  to  suppress  revolutionary  vio- 
lence and  therefore  could  not  be  held  responsible  for  injuries  caused 
by  such  violence.  The  same  principle  was  applied  by  the  English, 
Ihitch  and  Italian  commissions.  The  German,  commission,  while 
recognizing  the  principle,  held  that  under  the  terms  of  the  German- 
Venezuelan  protocol,  the  principle  had  been  w^aived  by  Venezuela 
as  to  injuries  arising  in  tlie  Matos  revolution.  The  Spanish  com- 
mission for  a  similar  reason,  refused  to  apply  the  principle. 

Thus  it  ap|)ears  from  an  analysis  of  the  claims  allowed  by  the  com- 
missions and  the  strange  division  of  the  '*  parties"  to  the  revolution 
into  four  that  the  proposition  of  President  Castro  is  simply  an  asseijs- 
ment  upon  the  New  York  and  Bermudez  Company  of  one-fourth  of 
the  amount  of  the  obligations  of  the  Venezuelan  Government  to  citi- 
zens of  foreign  States,  accruing  from  a  great  variety  of  wrongs  done  by 
the  Venezuelan  authorities  at  different  times  during  the  past  seventy 
years.     The  company  must  dechne  to  be  penalized  in  this  manner. 

In  President  Castro's  interview  with  Captain  Wright,  on  Novem- 
ber 22,  he  stated  that  the  courts  in  arriving  at  the  decision  of  which 
the  company  complains  were  bound  by  strict  teclmical  rules;  that 
it  is  the  j)r<)vince  of  the  Executive  under  the  laws  of  the  country 
to  administer  the  equities  of  the  case,  and  that  it  is  his  purpose 
to  do  so  in  making  a  settlement  with  the  company.  Since  tnose 
things  to  which  President  Castro  refers  as  the  company's  eciuities 
arise  in  the  course  of  the  legal  proceedings,  and  since,  further,  Presi- 
dent Castro  has  referred  to  the  company's  titles  and  the  court  deci- 
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sions  as  important  to  bo  considered  in  the  present  negotiations,  it 
becomes  necessarj^  to  summarize  the  legal  propositions  involved  and 
the  ccmtentions  of  tlie  parties  in  order  to  determine  what  the  Gov- 
ernment and  the  company,  respectively,  may  fairly  and  equitably 
be  expected  to  concede. 

Tlie  contracts,  titles,  and  decisions  important  in  this  connection  are 
as  follows: 

The  concession  tor  the  exploitation  of  asphalt  and  other  natural  products  of  the 
State  of  Bermiidez  granted  to  Horatio  R.  Hamilton,  executed  September  15, 1883,  with 
an  additional  article  executed  October  19,  1883,  all  ratified  by  the  Venezuelan  Con- 
gress June  G,  1884.  and  subse()uently  assigned  to  the  New  York  and  Bermudez  Com- 
pany with  the  consent  of  the  Venezuelan  Government. 

2.  The  so-called  ''additional  articles"  of  the  Hamilton  concessioo, 
executed  May  30,  1884,  submitted  to  the  Venezuelan  Congress  at  the 
same  time  with  the  concession,  but  never,  as  the  company  contends, 
ratified  by  Congress. 

3.  Tlie  company's  mining  and  land  titles  to  the  Bermudez  Lake, 
granted  December  7,  1888,  and  December  14,  1888,  respectively,  by 
which  the  ownership  of  the  mine  for  a  period  of  ninety-nine  years  and 
the  ownership  of  one  and  lifty-four-hundredths  square  leagues  of  wild 
lands  forming  the  surface  oif  the  mine  were  duly  conveyed  to  the 
company. 

4.  The  decision  of  the  hio:h  federal  court  January  28,  1904,  annul- 
ling^ the  adverse  title  "La  Felicidad.'' 

5.  The  various  proceedings  and  findings  of  the  federal  and  cassa- 
tion court  in  the  pendinjr  suit  for  the  annulment  of  the  Hamihon 
concession. 

As  the  whole  subject  is  more  or  less  involved  in  the  proceedin«:s  in 
the  suit  last  above  mentioned,  the  controversy  may  be  most  concisely 
stated  by  summarizing  the  findings  of  the  court  in  this  case.  It  is 
in  this  case  that  the  seizure  of  the  company's  asphalt  lake  and  its 
exploitation  in  competition  with  the  company  during  the  pendencv 
of  the  litigation  has  been  made.     This  is  tne  injury  wnich,  up  to  this 

I)oint,  has  most  substantially  damaged  the  company's  property  and 
)usiness.  This  seizure  was  made  upon  the  theory  that  the  Hamilton 
concession  is  a  lease  and  the  company  a  defaulting  lessee.  But  in 
order  to  arrive  at  this  result  it  became  necessary'  to  assume  certain 
conclusions  of  law  and  findings  of  fact  which  should  be  first  stated. 
Many  of  these  conclusions  and  findings  were  assumed  at  the  outset  in 
order  to  justifv  the  sequestration  proceeding,  but  as  they  have  since 
been  cxpresseil  in  final  decisions  they  may  be  stated  as  such.  First, 
the  federal  and  cassation  court  has  decided  that  the  so-called  '* addi- 
tional articles"  of  May  30,  1SS4,  obligating  Hamilton  to  ''canalize" 
for  exportation  or  importation  one  or  more  of  the  rivers  of  the  State 
of  Bermudez,  l)ei!:innin<i:  with  Cailo  Colorado  and  Guarapiche,  as  far 
as  Maturin,  "antlgranting  to  Hamilton"  the  exclusive  right  to  na\'i- 
gate  the  rivers  that  he  may  "canaHze'*  are  a  part  of  the  concession  of 
September  15,  1SS3,  for  the  exploitation  of  asphalt  and  other  natural 
products  of  the  State  of  Bermudez.  The  cimipany  contends  that  the 
so-called  '^additional  articles"  of  May  30,  1884,  in  reality  constitute 
an  independent  aji^reement,  for  the  reasons  that  they  deal  with  a 
sul)ject-matt(»r  different  from  that  dealt  with  by  the  concession  and 
that  the  ajrreement  is  wholly  supported  by  the  independent  and  recip- 
rocal considerations  of  the  <luty  to  canalize  and  the  exclusive  right  to 
navigate. 
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It  is  further  (listincniished  from  the  concession  bv  the  fact  that  it 
\\  as  never  ratified  by  the  Venezuelan  Congress  as  was  the  concession. 

The  seventeenth  section  of  article  43  of  the  constitution  of  1881, 
vests  in  Congress  the  power  ''  to  approve  or  disapprove  of  contracts 
which  the  President  shall  make,  vriih  the  consent  of  the  federal 
council,  concerning  national  public  works;  without  which  prerequis- 
ite they  shall  not  go  into  effect."  Pursuant  to  this  provision,  Con- 
gress acted  on  the  subject  on  June  6,  1884,  approving  the  agreement 
of  September  15,  1883,  and  the  additional  article  of  October  19,  1883, 
fixing:  duties  on  the  exploitation  and  exportation  of  wood.  Congress 
failed  to  approve  the  so-called  *' additional  articles"  of  May  30,  1884. 
and  accordinglv  they  were  omitted  from  the  contract  as  publishea 
in  the  Official  (jazette  of  July  21,  1884.  It  is  important  to  note  that 
this  act  of  publication  gave  for  the  first  time  legal  validity  to  the 
agreement,  by  virtue  of  the  law  of  October  11,  1872,  w^hicli  is  pub- 
lished at  the  head  of  each  issue  of  the  Official  Gazette.  It  is  thus 
evident  that  Congress  did  not  desire  to  approve  the  agreement  of 
May  30,  1884. 

In  order  to  uphold  the  validity  of  these  "additional  articles"  the 
federal  and  cassation  court  is  obliged  to  resort  to  a  general  resolution 
passed  April  17,  1886,  confirming  the  executive  acts  and  decrees  of 
President  Crespo's  administration.  Passing  the  question  whether 
this  general  resolution  had  any  validity  under  the  constitution,  it 
couhlnot  have  any  effect  upon  the  so-called  *^ additional  articles:" 
first,  because  Congress  can  not  be  presumed  to  have  included  in  a 
general  description  acts  which  it  specifically  declined  to  approve. 
Second,  because  this  agreement  of  May  30,  1884,  was  an  act  ot  legis- 
lation requiring,  according  to  article  46  of  the  constitution  of  1881,  to 
be  read  and  considered  before  bein^  admitted,  and  after  admission 
discussed  three  separate  times  on  oifTerent  days  before  becoming  a 
law.  That  the  execution  of  the  agreement  of  Slay  30,  1884,  was  not 
made  by  virtue  of  executive  power,  but  was  the  initiation  by  the 
Executive  of  an  act  of  legislation  to  which  Congress  was  a  necessary 
party  is  clear  from  section  17  of  article  43  of  the  constitution,  above 
quoted,  enumerating,  among  the  legislative  powers  of  Congress,  the 
nght  to  approve  or  disapprove  contracts  concerning  "national  public 
works"  within  which  description  the  canalizing  otstreams  ana  har- 
bors clearly  falls. 

Second.  The  federal  and  cassation  court  finds  as  a  fact  that  the 
company  failed  to  canalize  the  streams  and  harbors  mentioned  in  the 
so-called  '* additional  articles"  of  May  30,  1884.  Omitting  comment 
in  detail  on  the  evidence  produced  on  this  point  it  may  be  pointed  out 
that  the  court  ignored  the  fact,  proved,  strangelv  enough,  by  docu- 
ments presented  by  the  attorney -general  on  behalf  of  the  Government 
that  in  1887  the  Government  granted  to  one  Pinelli  the  right  to  navi- 
gate in  and  out  of  the  port  of  Maturin  and  to  load  cattle  at  Cano 
Colorado  or  any  point  on  the  Guaripiche,  all  the  places  named  being 
included  in  the  exclusive  right  of  navigation  granted  to  Hamilton  in 
the  agreement  of  May  30,  1884.  When  the  New  York  and  Bermudez 
Company  protested  against  these  grants  to  Pinelli,  the  then  President 
of  \enezuela,  the  same  President  who  granted  the  Hamilton  con- 
cession, in  reply  said  that  there  was  no  interference  with  the  rights  of 
the  New  York  and  Bermudez  Company  and  *'that  no  exclusive  right 
of  navigation  to  Maturin  could  have  been  granted  to  any  person  or 
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company  and  that  the  rights  of  the  New  York  and  Bermudez  Com- 
pany could  only  extend  to  the  navigation  of  the  interior  rivers  that  it 
may  canalize  in  a  formal  manner  and  to  the  satisfaction  of  the  Got- 
emment."  Thus  the  *' additional  articles"  not  only  failed  of  the 
legal  sanction  of  Congress  but  were  repudiated  by  the  Elxecutive 
power. 

Third.  The  court  found  the  failure  to  canalize  '^Cano  Colorado 
and  Guarapiche  as  far  as  Maturin''  to  be  a  '^failure  to  make  improve- 
ments'' within  the  meaning  of  the  seventh  section  of  article  373  of 
the  code  of  civil  procedure,  which  provides  that  ''sequestration  shaD 
be  decreed  of  the  property  leased  if  the  defendant  is  sued  for  default 
in  payment  of  the  rental,  on  account  of  the  proj>erty  becoming 
deteriorated,  or  on  account  of  having  failed  to  make  improvemente 
to  which  he  is  boimd  by  the  contract."  This  finding  involved  the 
assumption  that  the  concession  of  September  15,  1883,  and  the 
'^ additional  articles  '  of  May  30,  1884,  were  to  be  taken  together  is 
a  single  indivisible  contract  and  that  as  such  they  constituted  a  lease, 
a  suggestion  never  before  made,  though  the  contract  had  repeatedly 
been  the  subject  of  executive  and  judicial  action.  Although  tte 
assumption  of  lease  was  absolutely  necessary  to  sustain  the  order  of 
sequestration  of  the  company's  asphalt  deposit,  the  court  gave  no 
reason  at  the  time  the  order  was  made  for  so  constructing  the  con- 
tract. No  adequate  reason  has  at  any  time  been  given.  The  pre- 
siding judge  of  the  federal  and  cassation  court  acting  as  a  court  of 
original  jurisdiction,  in  an  opinion  given  October  4,  1904,  expressed 
himself  as  follows  on  the  pomt: 

"Considering  tlie  nature  of  the  contract  in  question  and  the  (iov- 
ernnient's  purely  adniinistrative  character  in  concluding  the  same,  it 
follows  that  the  law  itself  classifies  the  contract  as  one  of  limited 
duration,  imposing  active  obligations  and  containing  stipulations  for 
a  fixed  price."  Tliese  assertions,  which  might  obviously  be  maile  of 
many  forms  of  contract  other  than  lease,  were  apparently  not  wholly 
satisfactorj^  to  the  federal  and  cassation  court,  whose  final  decision^ 
Au^ist  7,  1905,  commented  on  the  subject  as  follows:  **The  name 
winch  the  contract  merits  is  foreign  to  the  nature  and  intent  of  the 
action  l)rought;  all  that  is  necessarv^  to  say  on  this  point  is  that  said 
contract  is  bilateral  and  that  it  is  alleged  that  one  of  the  contracting 
parties  has  not  complied  vidth  its  obligations.'' 

Fourth.  In  the  very  inception  of  the  suit  to  annul  the  concession, 
and  necessarily  assuming  the  foregouig  findings  of  law  and  fact  to  be 
indisputabte,  the  court  ordered  the  sequestration  of  the  company's 
as})ha]t  de])osit  and  ap])ointed  as  custodian  Ambrose  11.  Carner,  a 
former  employee  of  the  New  York  and  Bermudez  Comj)any  a  business 
rival.  This  was  done  without  the  notice  to  the  company  of  the 
pendency  of  any  ])roceedijig  and,  of  course,  without  any  o]>portimity 
to  be  heard,  although  the  seventh  section  of  article  373  of  the  code  of 
civil  procechu'c  under  which  the  sequestration  was  ordered  expressly 
provides  that  the  owner  may  demand  an  order  that  he  himself  be 
named  custodian,  and  article  369  treating  of  the  same  subject  pro- 
vides that  the  secpiestration  shall  not  be  decreed  if  the  defendant  give 
sufficient  security  or  guaranty.  As,  before  the  complaint  of  the 
Government  was  served  upon  the  company,  Mr.  Carner  had  been 
appointed  custodian  and  had  left  Caracas  to  take  possession  of  the 
company's  asphalt   lake,  to  which  he  was  carried  W  a  Venezuelan 
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j^unboat,  it  is  obvious  that  no  attempt  was  made  to  comply  with  the 
provisions  of  the  law. 

Fifth.  In  ordering  the  sequestration  the  court  ignored  the  com- 
pany's independent  land  and  mining  titles  to  the  asphalt  lake,  of 
which  it  w^as  bound  to  take  judicial  notice,  since  they  were  granted 
by  the  National  Executive  with  the  approval  of  the  Federal  Council 
and  published  in  the  Official  Gazette.  As  soon  as  the  company  had 
notice  of  the  ])roceeding  it  called  attention  to  these  titles  but  the  court 
again  ignorea  them  and  has  continued  to  do  so  throughout  the  whole 
proceeding,  including  the  final  decision. 

Sixth.  On  July  28,  1904,  by  order  of  the  court,  Mr.  Gamer  seized 
the  company's  asphalt  lake  at  Guanoco  by  military  force,  appro- 
priated money,  records,  and  other  articles  belonging  to  the  company, 
arrested  employees  of  the  company^  and  caused  or  permitted  them  to 
be  maltreated  Iby  soldiers  under  his  command.  Idr.  Gamer  has  con- 
tinued in  possession  of  the  asphalt  deposit  and  has  shipped  about 
23,000  tons  of  asphalt  to  the  Pan-American  Asphalt  Gompany  and 
the  A.  L.  Barber  Asphalt  Gompany  of  New  York,  in  which  com- 
panies Mr.  Garner  is  financially  interested.  To  tnese  companies, 
which  are  competitors  of  the  New  York  and  Bermudez  Gompany, 
Mr.  Garner  has,  as  shown  bj  his  reports,  sold  asphalt  at  prices  so 
low  as  to  give  all  the  margin  of  profit  in  the  business  to  the  pur- 
chasers, tlius  in  fact  turning  over  to  competitors  of  the  New  York 
and  Bermudez  Gompany  its  capital  that  its  business  might  be 
destroyed  by  the  competition  of  its  own  product. 

The  company  is  advised  that  apart  from  any  question  of  good  faith 
the  custodian  of  a  mine  under  Venezuelan  law  has  no  right  to  extract 
the  product,  as  he  thereby  tends  to  exhaust  the  thing  he  is  appointed 
to  conserve.  When  Mr.  Garner  asked  the  court  to  approve  his  con- 
duct in  this  regard,  the  court  evaded  the  question  by  saying  that  his 
duties  were  prescribed  by  the  code  and  that  he  must  follow  its  pro- 
visions. As,  however,  the  court  did  not  require  Mr.  Garner  to  rive 
any  bond  for  the  performance  of  his  duties,  he  has  pursued  his  illegal 
and  fraudulent  course  of  conduct  with  impunity.  Though  not 
approved  by  the  court,  Mr.*  Garner's  conduct  was  a  natural  conse- 

Saence  of  its  proceedings.  Further,  as  Mr.  Gamer  w^as  an  agent  of 
le  Government,  it  was  at  all  times  within  the  power  of  the  Govern- 
ment to  control  his  conduct.  The  Government  is  therefore  respon- 
sible for  the  illegal  sale  of  about  23,000  tons  of  asphalt,  with  the  loss 
of  profit  thereon  and  the  great  damage  done  to  the  company's  busi- 
ness by  the  competition  of  the  product  illegally  sold. 

Seventh.  The  final  decision  of  the  federal  and  cassation  court 
annulling  the  lianulton  concession  order  the  appointment  of  ap- 
praisers to  assess  damages  on  the  basis  fixed  by  tne  first  additional 
article  of  the  concession.  This  article  deals  onfy  with  duties  on  the 
exploitaticm  or  exportation  of  wood.  Thus  no  attempt  is  made  to 
assess  damages  for  the  alleged  ** failure  to  make  improvements  to 
which  the  lessee  is  bound  by  the  contract"  on  which  the  company's 
asphalt  deposit  was  seized  and  tumed  over  to  rivals  in  business. 
Furthermore  no  instructions  as  to  the  methods  to  be  einj>loyed  and 
facts  to  be  considered  in  assessing  damages  are  given  by  the  court 
des|)ite  the  fact  that  article  1S5  of  the  code  of  civil  procedure  ex- 
pressly declares  that  every  condenmatorv  judgment  shall  state  in 
wliat  tlie  injuries  that   have  l:een  |)r()vecl  and  are  to  be  estimated 
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fonsist  and  shall  determine  the  various  points  that  are  to  serve  the 
appraisers  as  a  basis.  The  failure  to  give  the  instructions  required 
l)v  the  code  left  the  appraisers  to  exercise  an  arbitrarj"  discretion. 
The  following  are  some  illustrations  of  the  manner  in  which  they 
have  exercised  that  discretion  in  arriving  at  an  award  of  1.065,Wi 
bolivars. 

1.  The  appraisers  state  that  the  injuries  ordered  to  be  appAtfed 
should  be  estimated  in  accordance  with  the  basis  fixed  by  tlie  first 
additional  article  of  the  concession.  This  article  speaks  only  of  il»r 
tax  to  be  |)aid  on  wood.  Yet  the  appraisers  award  806,250  Bolivars. 
four-fifths  of  the  entire  award,  using  as  bases  substances  other  than 
wood. 

2.  The  appraisers  enumerate  a  classification  of  woods  whose 
ciuantitv,  location,  or  even  existence  in  the  State^  of  Bermudez  is  not 
sliown  fn  the  record  of  the  proceedings  in  the  suit. 

3.  The  api>raisers  estinuite  the  probable  exportation  of  divi-divi 
from  tlie  State  of  Bernuidez  averaged  for  a  period  of  fifteen  years  on 
the  statistics  of  the  years  1874  to  1882  of  the  exportations  of  the 
State  of  ZuHa,  000  miles  to  the  westward. 

4.  The  appraisers  estimate  the  probable  exportation  of  rubber 
from  the  State  of  Bermudez  averaged  for  a  period  of  fifteen  years 
on  the  statistics  of  the  years  1881,  1882,  and  1883  of  the  export-ations 
of  the  State  of  Bolivar,  which  is  the  only  State  in  Venezuela  which 
pnKluces  rubber  in  large  quantities. 

i).  The  appraisers  omit  to  consider  that  the  first  article  of  the  con- 
cession excludes,  in  all  that  concerns  the  exploitation  of  its  wootls, 
the  section  of  Barcelona,  comprising  one-tliird  of  the  territor}'  of 
the  State  of  Bermudez. 

0.  The  appraisers  omit  to  consider  the  concessions  and  contracts 
ex(»ruted  by  the  Government  in  favor  of  various  persons  in  contra- 
vention of  tlie  Hamilton  concession. 

7.  The  appraisers  omit  to  consider  the  multitude  of  conveyances 
of  wild  lands  in  the  State  of  Bermudez  made  during  the  term  of  the 
concession  and  their  consequent  diminution  of  probable  exportation 
by  the  company. 

It  follows  from  these  and  other  defects  which  might  be  pointed 
out  that  the  errors  of  the  appraisers  invalidate  their  proceedinffs 
and  that  no  just  award  of  damages  can  be  made  against  the  company 
even  if  the  finality  of  the  decision  annulling  the  concession  l>e 
admitted. 

The  forej^oing  summary  of  the  principal  points  in  controversy 
between  the  Government  and  the  company  in  the  revolutionary'  anil 
concession  suits  opens  the  way  for  a  consideration  of  the  company's 
land  and  mining  titles  to  the  Bermudez  Lake.  These  titles  were 
granted  in  1SS8  by  the  President  of  Venezuela,  with  the  affirmative 
vote  of  the  federal  council,  and  were  published  in  the  Official  Gazette 
of  that  time,  as  is  necessary  in  all  decrees  to  which  the  force  of  public 
law  attaches. 

The  <leed  of  December  14, 1SS8,  to  (piote  its  language,  declared  the 
adjudication  on  this  date  in  favor  of  the  New  York  and  Bermudez 
Company,  represented  by  their  secretary,  Mr.  A.  H.  Carner.  of  1 
s(|uare  league  and  54  centesimals  of  another,  of  wild  lands  which 
form  the  surface  of  an  asphalt  mine  which  the  said  company  owns, 
tlie  which  lands  are  acqmred  for  the  uses  of  the  exploitation  of  the 
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said  mine,  situate  in  the  parish  of  Union,  district  of  Benit^z,  sec- 
tion of  Cuniana,  of  the  State  of  Bermudez,  and  whose  boundaries  are, 
by  the  north,  south,  east,  and  west,  lands  covered  by  tliick  groves  of 
mangrove  trees  and  swampy  lands.  By  this  adjudication,  as  the 
deed  .declares,  'the  dominion  and  property  of  the  said  lands''  was 
transferred  to  the  New  York  and  Bermudez  Company. 

This  deed  stated  that  the  asphalt  deposit  was  owned  by  the  New 
York  and  Bermudez  Company.  The  Government  had,  on  December 
7,  1888,  granted  to  Mr.  Camer,  as  secretary  of  the  New  York  and 
Bermudez  Company,  a  definitive  title  to  the  asphalt  mine,  by  which 
was  duly  conveyed  '*the  property  of  said  mine  in  all  the  extension 
that  corresponds  to  it  and  with  respect  to  all  the  asphalt  deposits 
comprised  m  the  same."  It  gives  "the  right  to  the  nolder  of  this 
concession  and  his  successors  for  the  term  or  ninety-nine  years  to  the 
exploitation  and  enjoyment  of  the  said  mine,  witn  the  legal  restric- 
tions and  without  any  mining  tax  on  its  produce,  since  it  comes 
within  the  provisions  of  article  40  of  the  decree  already  cited  that 
regulates  the  mining  law." 

These  titles  have  never  been  questioned  by  the  Venezuelan  Gov- 
ernment. Even  President  Crespo,  in  his  illegal  attempt  in  1898  to 
nullif}^  the  Hamilton  concession  by  executive  decree,  stated  that  it 
wa.s  annulled  *' without  infringing  the  rights  which,  according  to  law, 
the  New  York  and  Bermudez  Company  may  have  by  virtue  of  mining 
concessions."  The  ground  of  annullment  expressed  in  the  decree 
was  that  the  exports  of  ''natural  productions"  were  limited  exclu- 
sively to  a  certain  quantity  of  aspnalt  "that  they  own  as  jier  con- 
cession obtained  in  conformity  with  the  mining  law."  Tne  titles 
were  presented  by  the  company  in  the  Felicidad  suit,  but  the  high 
federal  court  in  rendering  its  decision  of  January  28,  1904,  found  it 
unneccessary  to  consider  them,  holding  that  **the  titles  of  the  Felici- 
dad suffers  fi'om  defects  that  vitiate  it,  and  which  are  recorded  in 
the  proceedings,  owing  to  the  requisite  prescriptions  and  solemnities 
not  naving  been  complied  with,  under  pain  of  nuUity,  provided  by 
the  Code  of  Mines." 

The  defects  thus  referred  to  were:  1.  That  the  Felicidad  claimants, 
permission  to  explore  was  granted  by  the  civil  chief  of  Guariqen 
mstead  of  by  the  governor  of  the  State  of  Sucre  as  required  by  the 
mining  code.  2.  That  the  original  acquisition  of  the  mine,  entered 
in  the  book  of  registry  of  mines  of  the  nmnicipality  of  Union,  district 
of  Benitez,  State  of  Sucre,  was  not  signed  as  required  by  the  mining 
code  and  contained  erasures,  interhneations,  additions,  and  blank 
spac»e«.  3.  That  the  plan  of  the  Felicidad  mine  submitted  with  the 
provisional  title,  on  which  the  definitive  title  was  based,  did  not  com- 
ply with  the  mining  code  in  two  principal  points  in  that  it  was  not 
signed  by  the  mine  guard  of  the  circumscription  and  was  not  rectan- 
gular in  form. 

The  court  remarked  incidentally  that  under  the  Hamilton  con- 
cession the  National  Government  '^  could  not  give  the  title  of  the 
mine  Felicidad  nor  grant,  in  the  old  State  of  Bermudez,  mining  con- 
cessions of  asphalt  to  any  other  person  or  corporation"  than  the 
New  York  and  Bermudez  fcomnany. 

As  has  been  pointed  out,  tne  company's  land  and  mining  titles 
were  wholly  ignored  by  the  court  in  the  sequestration  proceeding, 
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and  they  were  not  questioned  in  the  final  decision  annulling  the 
concession.     The  titles  therefore  stand  legally  unimpeached. 

For  this  reason  and  for  the  further  reason  that  ror  sixteen  years 
the  Venezuelan  Government  stood  by  and  saw  the  company  expend 
more  than  half  a  milHon  dollars  in  the  development  of  the  "property 
covered  by  these  titles,  the  company  can  not  entertain  President 
Castro's  suggestion  that  these  titles  m  these  negotiations  be  made 
the  subject  of  an  informal  reference  to  lawyers  selected  by  the  Got- 
ernment  and  the  company,  respectively.  Aside  from  the  fact  thit 
their  agreement,  assuming  agreement  to  be  possible,  would  have  do 
binding  effect,  it  would  not  be  possible  to  name  lawyers  of  promi- 
nence m  Venezuela  who  have  not  at  some  time  during  the  last  eight 
veal's  been  of  counsel  either  for  the  company  or  its  adversanes. 
While  declining  such  a  reference  the  company  is  readv,  as  it  has  always 
been,  to  agree  to  an  international  arbitration  to  widch  all  points  of 
controversy  between  the  Government  and  the  company  shall  be 
referred  for  final  decision. 

In  one  respect  onlv  are  the  company'sL  rights  imperfect.  It  ha*  no 
concession  independent  of  the  Iiamilton  concession  to  the  line  of 
railway,  about  5  miles  in  length,  extending  from  Guanoco  to  the 
asphalt  lake.  It  has  been  the  intention  of  the  company  prior  to  the 
expiration  of  the  twenty-five  years  fixed  as  the  duration  of  the  Hamil- 
ton concession  to  take  the  steps  contemplated  by  the  law  to  acauire 
this  railway  (Concession.  The  company  woukf,  therefore,  neeu  to 
acquire  this  ri^ht  in  any  settlement  which  might  be  made. 

In  ascertaining  an  equital)le  l)asis  of  settlement  certain  practical 
considerations  relatiii";  to  the  physical  condition  of  the  asphalt 
deposit,  the  industrial  conditions  afl'ecting  the  asphalt  business  in 
the  United  States,  and  the  financial  condition  of  the  company  must 
be  taken  into  account. 

The  company's  ag(*nts  have  not  been  j)ermitt'ed  to  inspect  the 
asphalt  deposit  since  its  seizure.  When  thej'  have  attempted  to  do 
so,  they  have  been  forcibly  prevented.  Therefore  the  company  has 
no  accurate  information  as  to  the  condition  of  the  property,  out' from 
such  information  as  it  has  been  able  to  secure,  indicating  negligence 
in  management  and  wasteful  methods  of  mining  employed  bv  Mr. 
Canier,  the  company  believes  it  probable  that  great  deterioratum  in 
the  condition  of  the  i)roperty  has  taken  place  and  that  a  large  sum 
of  money  will  have  to  be  expended  to  restore  it  to  a  condition  of 
economical  operation.  The  company  does  not  accept  as  true  Mr. 
earner's  reports  as  custodian.  Knowing  his  report  of  the  condition 
of  the  propertv  at  the  time  he  seized  it  to  be  false,  the  company  luu> 
no  reason  to  think  his  subsequent  reports  more  trustworthy. 

A  second  consideration  concerns  the  earnin^:  power  of  the  asphalt 
lake.  The  asphalt  business  is  now  and  has  been  for  several  years 
keenly  competitive.  This  condition  will  permanently  continue,  for 
the  reason  that  the  available  so:in*es  of  supply  enormously  exceed 
the  d(»man(l.  The  sup|)ly  in  the  United  States  has  in  the  past  fen- 
years  been  greatly  increased  by  the  development  of  new  deposits 
of  natural  asphalt,  similar  to  that  of  Trinidad  and  Venezuela,  and  by 
the  pr()(Iuctir)n  of  asphalt  artificially  from  the  distillaticm  of  the 
petroleum  oils  of  California  and  Texas.  This  process  of  distillation 
consists  in  drawing  off  the  lighter  and  volatile  oils  for  various  indus- 
trial  purposes  and   leaving  an  asphaltic  substance  as  a   residuum. 
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As  this  siibstjince  is  a  hv-product  it  is  offered  at  extremely  low 
prices.  It  is  produced  in  large  (piantities.  It  is  inferior  in  quality 
to  the  best  natural  asphalts,  hut  it  is  extensively  used  by  competitors 
of  the  New  York  and  Bermiulez  Comj>any  and  therefore  nuist  be 
considered  an  important  factor  in  the  business.  But  a]>art  from  the 
j)roduction  of  oil  asphalt,  tliere  is  a  verv  larpe  aiul  increasing  pro- 
duction in  the  United  States  of  natural  asphalt  fidly  the  equal  of 
Trinidad  and  Bermudez  asphalt  in  quality  and  produced  as  cheaply. 
This  production  has  destroyed  forever  the  former  monopolistic  vnbie 
of  the  Trinidad  and  Bermudez  ])roducts,  and  has  brou'i:ht  about  con- 
ditions in  which  a  large  volume  of  business  on  a  snu\ll  margin  of 
profit  must  be  done  in  order  to  prod  ice  a  substantial  return.  This 
condition  is  reflected  in  the  business  of  the  General  Asphalt  Ccmipany 
for  1903  and  1004.  The  company's  earnings,  not  ccmsidering  certain 
deductions  which  the  company  made,  were  in  1903  slightly  over  6 
per  cent  of  its  total  income  and  in  1904  less  than  SA  per  cent,  a  verv 
moderate  nuirgin  of  profit  as  compared  with  earnings  in  other  kinds 
of  business. 

The  company  has  expended  more  than  $500,000  in  the  develop- 
ment of  the  asphalt  deposit  and  nuiiiy  hundred  thousand  more  m 
defending  its  ])roperty  from  attacks  on  it  made  in  executive  decrees 
and  judicial  })roceedings.  As  these  attacks  began  in  1897  when  the 
company's  production  of  asphalt  first  began  to  promise  a  remunera- 
tive return  and  have  continued  practically  without  intemiption  ever 
since,  the  compan\'  has  never  had  the  cpiiet  enjoN-ment  of  its  invest- 
ment and  has  never  paid  a  dividend.  As  has  been  pointed  out,  its 
ca})ital  has,  for  the  past  sixteen  months,  been  actively  employed  to 
destroy  its  business. 

It  follows  from  these  considerations  that  the  company  can  not 
entertain  a  proposition  to  settle  its  controversies  with  tiie  Venezuelan 
Government  by  the  payment  of  $2,000,000  or  any  other  sum  of  money. 
It  will  require  all  the  capital  it  can  command  to  restore  the  asphalt 
deposit  itself,  repair  the  damage  done  to  its  business,  and  transact 
that  large  volume  of  business  by  which  alone  under  present  conditions 
a  substantial  earning,  can  be  made.  The  company  is  willing  to  make 
such  terms  as  will  enable  the  Venezuelan  Government  to  participate 
reasonably  in  that  earning,  and  for  that  purpose  is  preparecl  to  suggest 
a  royalty  upon  the  product  mined,  thus  giving  the  Government  a 
revenue  increasing  with  the  development  of  the  business.  To  this 
end  the  company  offers  the  following  terms,  all  to  be  tendered  without 
prejudice  to  its  ri^ht  to  assert  a  denial  of  justice  or  any  other  right  in 
case  the  negotiations  for  settlement  fail: 

1.  The  company  to  acquiesce  in  the  annulment  of  the  Hamilton 
concession. 

2.  The  company  to  waive  all  claims  against  the  Venezuelan  Gov- 
ernment for  damages  arising  from  the  seizure  of  the  asphalt  lake,  the 
sales  of  asphalt  to  competitors,  the  damage  to  its  business,  the 
deterioration  of  the  mine,  the  extraordinary  expense  of  litigation  and 
management  incurred  in  protectin^j  the  property  during  the  past 
eight  years,  and  all  other  claims  against  the  Government  for  damages, 
however  arising. 

3.  The  Government  to  waive  all  claims  for  damages  in  the  conces- 
sion and  revolutionary  suits  and  all  other  claims  agamst  the  company 
for  damages,  however  arising.  * 
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4.  The  Government  to  restore  the  company  to  the  possession  of  thf 
asphalt  property  at  Guanoco  immediately  upon  the  conclusion  of  an 
agreement  of  settlement  and  to  guarantee  the  company  in  the  future 
quiet  enioymeht  thereof.  Meanwhile  to  prevent  shipments  of 
asphalt  therefrom  or  the  exercise  by  Air.  Camer  or  any  one  repre- 
senting him  of  any  authority  over  the  property  in  order  that  no 
further  opportunity  be  given  for  its  injury. 

5.  The  company  to  pay  a  royalty  of  $1  per  ton  on  all  asphak 
exported  or  consumed  in  Venezuela.  In  this  connection  it  is  to 
be  noted  that  its  mining  title  wholly  exempts  it  from  taxation. 
The  probable  income  which  this  royalty  would  produce  may  be 
shown  by  the  following  figures:  In  1899  the  company  exported 
11,825  tons;  in  1900,  17,981  tons;  1901,  21,418  tons.  In  1902, 
owing  to  the  blockade  maintained  by  the  Venezuelan  Grovemment  of 
the  eastern  coasts,  the  shipments  fell  to  7,648  tons;  but  from  Januaiy 
1,  1903,  to  February-  1,  1904  (the  company's  fiscal  year  having  been 
changed  to  the  1st  of  February),  they  arose  to  22,439  tons;  and 
during  the  following  five  months  prior  to  the  company's  dispossession 
they  amounted  to  15,062  tons,  so  that  the  shipments  for  the  fiscal 
year  1904-5,  if  they  had  not  been  stopped  by  the  Venezuelan 
Government,  would  at  the  same  rate  have  amounted  to  about  36.(M)(i 
tons. 

6.  The  company  to  be  granted  a  railroad  concession  for  its  5  miles 
of  railway,  together  with  such  land  as  may  be  necessary  for  the  con- 
venient ()i)crati(m  of  the  railroad  and  the  privilege  of  cutting  timlrcr 
necessary  for  ties  and  wharves  and  other  purposes  from  the  unaj>- 
propriated  fon^st  lands  on  the  Guanoco  and  San  Juan  rivers.  Thf 
company  also  to  be  granted  the  free  right  of  navigation  between  thf 
company's  proj)erty  and  the  high  seas  m  both  directions  by  the  ni^st 
convenient  route. 

7.  In  1900  the  company  erected  a  refinerj'  at  Guanoco  at  a  cost  "f 
about  8100,000.  Subsequently  the  Venezuelan  Government  levie<i  a 
prohibitive  duty  on  barrels  and  barrel  stock.  As  no  native  woods 
could  he  found  from  which  barrels  could  be  economically  uianufat- 
tured  the  refinery  has  remained  idle.  As  it  is  to  the  interest  of  the 
Government  that  the  business  be  done  in  Venezuela  so  far  as  prac- 
ticable, as  thereby  more  labor  is  employed  and  more  money  di>- 
hursed  in  the  country,  it  is  to  be  assumed  that  in  case  a  settleinent  is 
made,  there  will  be  no  objection  to  granting  the  company  the  privile^* 
of  importing  and  exporting  barrel  stocK  or  other  packages  an<l 
machinery,  for  use  in  the  business,  free  of  dutv. 

Yours,  very  respectfully, 

Clyde  Brown. 


Mr.  Russell  to  Mr.  Root. 

No.  39.]  American  Legation, 

CaracaSj  Venezuela,  December  24,  1903. 

Sir:  I  have  the  honor  to  inclose  you  herewith  copies  and  transla- 
tions of  the  correspondence  in  the  negotiations  for  a  settlement  of  the 
asphalt  question.  With  these  inclosures  the  record  is  compkfte  up 
to  date,  a  copy  of  Mr.  Brown's  letter  to  me  of  December  4  having 
been  forwarcied  in  a  foriner  dispatch.     Translations  of  all  »^^  "^"'. 
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Brown's  letters  to  me  have  been  presented  to  the  President  through 
the  minister  for  foreign  affairs. 

Up  to  the  21st  instant  I  was  ver>'  hopeful  of  a  settlement,  as  I 
thought  that  the  verdict  of  the  court  on  the  report  of  the  appraisers 
for  damages  arising  from  the  nonfulfillment  of  the  Hamilton  conces- 
sion would  be  made  to  conform  to  the  terms  proposed  by  the  Ber- 
mudez  Company.  There  has  been  no  verdict  rendered  yet,  and  the 
last  memorandum  from  the  Venezuelan  Government  insists  that  the 
settlement  must  conform  to  the  verdict'.  The  federal  and  cassation 
court  has  adjourned  until  January  8,  the  regular  adjournment  for 
the  Christmas  holidays. 

I  think  the  Government  is  disposed  to  accept  the  annuity  of  100,000 
bolivars  proposed  by  the  company,  although,  as  you  will  see  from  the 
correspondence,  no  definite  acceptance  of  this  amount  has  been  given. 
The  appraisers'  estimate  of  damages  was  1,065,000  bolivars,  and  the 
Bermudez  Company  filed  a  document  setting  forth  the  errors  made 
by  the  appraisers  and  asking  for  a  revision  of  the  report.  This  docu- 
ment has  been  made  a  part  of  the  court  record,  but  up  to  date  no 
re^nsion  has  been  made,  and  now  Mr.  Brown  in  his  last  letter  to  me 
mthdraws  his  proposition  to  set  aside  as  much  of  the  proposed  annu- 
ity as  will  satisfy  a  reasonable  amount  (200,000  bolivars)  to  be 
assessed  for  damages,  and  adheres  to  liis  original  proposal  of  an  annual 
royalty.  The  Government  adheres  to  the  terms  contained  in  its 
original  memorandum  (inclosure  C),  and  conlirmed  in  a  second  mem- 
orandum (inclosure  E). 

There  will  probably  not  be  much  done  next  week  in  this  matter, 
but  1  will  keep  you  fully  advised. 

I  am,  etc.,  William  W.  Rissell, 


(InrlMure  No.  1.} 
Mr.  Brouit  to  Miniittr  Rusttli. 

Caracab,  Vbnezuela,  Deamier  Ig,  190S. 

Sir:  1  l>^  leave  ta  refer  to  the  infonoation  you  have  given  me  of  your  interview 
with  President  Castro  and  Utnisl«r  Ybana.  on  the  7th  instant,  at  which  you  read  to 
them  the  concluding  pages  of  my  letter  to  you  of  the  4th  instant. 

I  understand  that  among  other  things  President  Castro  objected  to  the  euggMtioD 
of  5  bolivan  a  Ion  for  the  reasona  that  it  is  an  amount  not  mentioned  in  the  mining 
code.  and.  further,  does  not  definitely  indicate  the  income  which  the  Government 
may  expect. 

Ax  1o  the  iiret  point,  the  company  is  advised  that  the  provisions  of  the  mining  code 
are  nut  adequate  to  deal  with  the  present  controversy.  The  company  suggeelA  a 
special  contract  dealing  comprehensively  with  the  whole  subject  executed  oy  the 
rn>i<iilcnt  fay  virtue  of  his  power  to  execute  contracts  of  national  interest,  to  be 
apprr'voil  by  ("ongress. 

On  the  second  p<iint  the  company  is  willing  to  offer  a  fixed  sum  instead  of  a  tonnage 
rovalty. 

'l  therefore  request  you  to  say  to  President  I'astro  that  the  company  will  pay  to  the 
Venezuelan  Government  an  annual  royaltv  of  100,000  bolivats  for  a  special  contract 
as  afuroaaid,  eatisfiictorily  expressing  the  following  terms: 

1.  Restoration  lu  the  company  uf  Bermudez  Lake,  its  works,  and  appurtenance,  and 
ft  guannty  of  the  quiet  enjoyment  thereof  for  the  unexpired  terra  of  the  mining  title 
gnuttedinlSSS.aaiaperioa  to  constitute  the  tenu  of  the  special  contract  now  proposed. 

2.  Pa"*™"™  M  far  as  possible,  to  the  company,  of  all  asphalt  and  other  property 
takiB  aiace  the  order  of  sequcslralion  and  all  aid  from  the  Uovemment 
lr>  <  'eg  and  recovering  all  such  asphalt  and  other  property  as  may 
*  "  'h  immediate  control. 
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3.  The  ownership  of  a  strip  of  land  of  convenient  width  covering  the  ndlway  and 
adjacent  buildings. 

4.  The  privilege  of  importing  and  exporting,  free  of  duty,  machiiier>%  tooU,  ip- 
pliancee,  and  other  articles  reasonably  incidental  to  the  operations  of  the  busines  d 
mininjg,  refining,  and  transporting  asphalt. 

5.  The  privilege  of  importing  and  exporting,  free  of  duty,  bairels.  barrel  stock,  ind 
barrel-making  machinery  and  operating  a  bairel  Victory  free  of  tax. 

6.  The  privilege  of  cutting  timber  necessary  for  ties,  wharves,  buildings,  bunJi. 
and  other  purposes  reasonably  incidental  to  the  business  from  the  unappropriated 
forest  lands  on  the  Guanocu  and  San  Juan  rivers. 

7.  The  free  right  of  navigation  l)etween  the  company's  property  and  the  hig^  sen 
by  the  most  convenient  route. 

8.  Exemption  of  all  the  company's  property  and  business  from  all  taxes  of  all 
description. 

9.  The  Government  to  dismiss  the  revolutionary  suit  and  enter  satisfaction  of  any 
judgment  rendered  in  the  concession  suit  without  the  payment  by  the  company  of  any 
sum  of  money.  The  Government  and  the  company  mutually  to  waive  all  claims  far 
damages  one  against  the  other. 

10.  The  contract  to  be  submitted  to  the  National  Congress  for  appro\'al. 
Yours,  ver>'  respectfully. 

Cltds  Browx. 


[Inclosiirc  No.  2— Translation.] 
Minister  for  Foreign  Affairs  to  Mr.  Russell . 

Referring  to  a  letter  to  you  from  Mr.  Clyde  Brown  of  the  12th  instant,  a  (x>py  of  a 
translation  of  which  you  gave  me,  and  which  copy  I  showed  to  General  Castro'  who 
requests  me  to  say  to  y<ni  ae  follows: 

1.  The  Government  in  willinir  to  celebrate  a  contract  for  the  working  of  the  az^pbalt 
mine  which  has  ]>oen  a  matter  oi  controversy  with  the  Bennudez  Company,  which 
contract  will  be  duly  approv«?d  hy  the  National  Congress. 

2.  The  Govermneut  hnds  no  inconvenience  to  accept  an  annual  sum  to  ])e  agnvd 
upon,  payable  quarterly  in  advano(?:  always  pro\'ided  that  the  cx)mi>any  saiL^iy  in 
addition  pavment  of  damages  aivsesnod  bv  the  court  as  agreed  upon  in  our  cx>nfereniv 
of  the  9tli. 

3.  The  former  points  having  lx»en  agreed  upon  and  arranged,  the  Government  will 
have  no  inconvenience  in  returning  to  the  company  its  propertit»s  that  have  \nxn 
embargoed. 

4.  The  Government  will  give  to  the  companv  the  railway  contract  that  it  need;. 
clauses  and  a)ndition8  of  whi<*h  shall  Ix*  treated  of  and  decided  on  in  the  respective 
contracts  to  Ik*  celebrated. 

5.  The  Government  will  al8<^  grant  to  the  companv  the  right  of  free  navigation  in 
the  form  wliich  may  Iw  necessary  for  working  the  mine  and  the  railway  serWce.  the 
company  lo  fulfill  in  every  (rase  the  provisions  of  the  law  on  the  subject. 

G.  The  (Jovernmenl  would  exempt  the  company  fnun  the  payment  of  all  munii-ipal 
taxes. 

7.  The  suit  at  present  pending  in  the  ct^urt  for  damage's  arieiing  from  the  action  of 
the  company  in  the  revr)lution  shall  be  arranged  separately  by  mutual  agret*ment  d 
the  parties,  subject  of  crnin**'  to  the  prtK'eedings  in  the  c^mrt. 

Alejandro  Ybarr.v. 


Kereived  DecemlM'r  \4,  VM)^) 


W.  W.  RissKii.. 


[Inclosiire  No.  3.] 
-U  .  Brovn  to  Mr,  Runndi . 

Caracas.  Dt'cembt-r  /.;,  I9n'>. 

Sir:  1  Ing  liav«-  to  ;irknowl»'i]ir,.  ri^rcipt  of  a  copy  of  Mini.*«t**r  Ybarra's  note  to  y<Mi 
of  this  (late. 

In  onhT  to  facilitate*  a  s<*ttli'ment  the  company  in  disj)os(»(l  {o  accept  the  proposi- 
tion of  Prosidrnt  Ca.stro  that  some  amount  ol  money  bf  paid  in  satisfaction  of  such 
judgment  as  may  bo  n^ndi'H'd  by  the  fixlrral  and  ca.H8ation  court  in  the  suit  lor  the 
annuhm'nt  of  the  Hamilton  'N»nf'«'88ii:m.     At  xho  same  time  I  should  be  glad  to  haw 
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you  briog  ti)  the  attention  of  pKMJdent  Castro  the  fact  that  the  report  of  the.appmisen 
on  which  th<^  judgment  must  be  btaed  has  not  been  approve  by  the  court  and  ttutt 
the  company  has  tiled  objections  to  it.  among  which  are  thkt  it  departs  from  Uie 
instructions  of  the  court  in  the  following;  respects: 

b-l.  It  awards  806.250  bolivara  in  rt-epect  of  substances  other  than  wood,  though 
wood  only  is  mcnti(>n(>d  in  the  first  additional  article  of  the  concession,  on  which 
the  court  order  the  appraisers  to  base  their  award. 

2.  It  fails  to  cotiBider  that  the  section  of  Barcelona,  comprising  one-third  the  terri- 
tory of  the  State  (if  ttermuden,  was  excluded  from  the  concession  so  far  as  the  exploita- 
tion of  wood  is  concerned. 

Deducting  from  the  total  award  of  1,065,000  Ixilivars  806. 2oO  bolivars  for  subetancM 
other  than  wood  leaves  258,750  bolivara.  Deducting  from  this  amount  one-thinl 
thereof  tor  the  section  of  Barcelona  leaves  172,500  bolivars,  which  the  company  is 
advised  can  not  possibly  be  exceeded  in  any  judgment,  which  the  court  may  render 
except  afi  such  amount  may  be  increased  by  coela  taxed  against  the  company. 

In  satisfaction  of  such  judgment  as  may  be  rendered  the  company  could  pay  a  sum 
not  exceeding  200,000  Ixilivara  upon  the  execution  of  an  agreement  of  settlement  pro- 
vided that  no  payment  of  the  annual  royalty  of  100,000  boli\'ani  were  to  be  made  for 
two  years.  The  Government  should  l>e  willing  to  make  this  arrangement  in  view  of 
the  impoverished  condition  of  the  company's  business  and  the  necessity  for  large 
ozpenditures  in  the  restoration  of  the  property. 

Summarising  the  company's  offer,  if  the  judgment  and  costs  in  the  concession  suit 
should  not  exceed  200.000  liolivars.  the  company  would  pay  that  sum  immediately' 
upon  the  execution  of  an  agreement  of  settlement  expressing,  except  as  herein  modi- 
fied, tiie  t4>rmB  outlined  in  my  note  to  you  of  (he  12th  instant,  provided  that  the  first 
rayment  of  the  annual  royalty  be  agreed  to  be  made  on  or  before  December  7.  1907, 
for  the  year  ending  December  7,  1908.  The  date  December  7.  is  suggestt'd  as  the 
anniversary  of  the  grant  of  the  minti^;  title  of  Decem)>er  7,  1888. 
Yours,  very  respectfully, 

Cltdi  Browm. 

(Incln*un>  4.-Tnnitiill^n.] 

Minitlrr  o/forriyn  affairt  lo  Mr,  RutitU. 

Caracas,  Dreembtr  il,  1906. 
Mr.  William  W.  Russell: 

Referring  to  a  translation,  that  you  sent  to  me  on  the  14th  instant,  of  a  letter  lo 
you  from  Mr.  Clyde  Brown.  I  have  to  say  to  vou  as  follows:  That  the  Government 
confirms  absolutelv  its  communication  in  r^|ard  to  the  seven  principal  points  already 
submitt«d  and  will  only  treat  of  the  substance  of  those  points. 

Therefore,  in  regard  to  the  finit  point,  it  appears  that  taere  is  nothing  more  to  add, 


it  treats  of  what  is  neceeearv  and  convenient  for  the  company. 

The  second  point  must  conform  itself  to  the  verdict  of  the  court. 

The  third  point  is  also  for  the  convenience  of  the  company. 

The  fourth  point  also  is  a  concession  made  to  the  company,  as  well  as  the  fifth  and 
sixth,  the  conditions  as  to  the  railioad  and  navigation  rights  having  to  be  submitted 
to  the  respective  minislerB. 

As  to  the  seventh  point,  the  Executive  can  not  legally  treat  in  regard  to  this  judi- 
cial question  under  consideration  except  through  an  arrangement  which  will  put 
an  end  to  the  nHair  in  the  com|)etent  court,  said  attainment  lo  be  made  by  the 
parties  concerned  or  their  respective  represent  at  ive.i. 

I  am,  etc..  Albjasdro  Ybarha. 


(Incloaun  ,V1 
Mr.  Broan  to  Mr.  RautU. 

Caracas,  DtMrnbtr  tt,  1905, 
Hon,  IiVilliam  W.  Russell. 

Amerieim  Minitier,  Caraea*.  VnuzutUi, 
Sin:  I  bep  leave  to  acknowledge  receipt  of  a  copy  of  Minister  Ybarra's  note  to  you 
ot  the  2lBt  instant.     I  have  noted  his  observations  on  the  various  points  enumerated 
in  bis  note  of  the  I4th  instant. 

As  to  the  second  point,  there  is,  as  yet.  aa  I  understand  the  procedure,  no  judgment 
against  the  cmnpany  for  a  sum  of  money,  the  report  of  the  apprai!>ers  not  having  yet 
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been  continued.  The  Government,  as  the  plaintiff  in  the  suit,  might  therefore  nuAf. 
by  some  appropriate  procedure,  to  reduce  the  amount  allowed  by  the  appniwR. 
limiting  them  to  an  assessment  of  duties  on  the  probable  exploitation  and  exportatico 
of  wood.  The  Government  should  in  fairness  tatce  this  step,  whether  the  present  nwh 
tiations  succeed  or  fail,  as  in  ib)  own  complaint  it  asks  for  no  damages  except  for  um 
failure  to  exploit  and  export  wood,  and  tne  court  in  its  decision  limits  the  appniMs 
to  that  substance. 

It  is  true  that  the  company,  in  offering  to  pay  a  judgment  not  exceeding  the  maxi- 
mum amount  which  might  thus  be  confirmed,  insisted  upon  a  corresponding  ycA- 
ponement  of  royalty,  thus  changing  the  form  but  not  the  subBtance  of  its  orunntl 
propo^.  The  company  finds  ample  justilication  for  this  poeitioii  in.  the  mannff 
which  the  appraiscn^  exercised  the  arbitrary  discretion  allowed  them  by  the  failure 
of  the  court  to  give  the  specific  instructions  required  by  article  185  of  the'code  of  ci\Tl 
procedure  as  to  inathods  to  be  employed  and  facts  to  be  considered  in  assei^ing  dam- 
ages. I  note  the  following  among  other  illustrations  of  methods  employed  in  a^ieviss 
damages  for  the  alleged  failure  to  exploit  and  export  wood. 

The  appraisers  estimate  the  probable  exportation  of  divi-divi  from  the  State  d 
Bermudez,  averaged  for  a  period  of  fifteen  years,  on  the  statistics  of  the  year>  1^74 
to  1882  of  the  exportations  of  the  State  of  Zulia,  600  miles  to  the  westward. 

The  appraisers  estimate  tlie  probable  exportation  of  rubber  from  the  State  of  B<-niiir 
dez  aver^d  for  a  peritxl  of  fiftet'n  years  on  the  statistics  of  the  years  1881.  1882.  and 
1883  of  the  exportations  of  tlie  State  of  Bolivar,  which  is  tlie  only  State  in  Venezuela 
which  produces  rubber  in  lar^  quantities. 

The  appraisc»rs  omit  to  consider  the  concessions  and  (t>ntracts  execute<l  by  the  Oov- 
ernment  in  favor  of  various  penwms  in  contravention  of  the  Hamilton  concession. 

Tliese  facts,  taken  together  with  those*  stated  in  my  note  of  the  14th  instant,  clearly 
show  tliat  no  assessment  of  damages  could  legally  l)e  made  even  when  the  finality  of 
the  derision  annulling  the  concession  is  admitted.  It,  therefore,  follows  that  while'lhe 
company  might  be  willing  t<>  pay  a  sum  of  money  to  satisfy  tlie  record  and  thus  « -v'Il- 
ply  witli  the  gf^noral  l)a8is  of  negotiation  proposed  by  President  (^astro.  viz.  that  il.f 
proceedings  of  tliceourt  in  all  rcs!>ect.s  be  sustained,  it  can  make  no  pecuniary  Siirritt^ 
in  order  to  do  so  and  can  not  go  beyond  tlie  suggestion  alrea<lv  made. 

If  Minister  Ybarra's  obwTvation  is  to  be  unclerstfxxl  to  imply  that  the  <.iovem!::tiit 
will  not  move  for  any  reduction  in  tjie  report  of  the  appraisers  and  desires  that  lurtiu" 
negotiations  await  the  decision  of  the  court  thereon,  1  bep  leave  to  say  that  the  «miim-ti- 
ience  of  the  coninany  does  not  permit  me  to  await  fr)ran  indefinite  perio<l  this  decifn-r 
and  1  must  in  tliat  event  withdraw  the  suggestion  contained  in  my  note  of  the  14th 
instant  and  adhere  to  the  terms  of  mv  note  of  the  12th  instant. 

In  this  connection,  1  wisli  to  note  that  the  company's  objections  t4»  the  rei^n  i 
the  appraisers  were  filed  in  court  on  November  30.  1905,  referred  by  the  <'ourt  ti>  :he 
attorney-general  on  December  4,  1905.  and  on  Deceml)er  7,  1905,  fonnally  admitted] 
by  thc^ attorney-general  as  a  part  of  the  record  in  the  case.  In  the  interview  with 
President  (^astro  and  Minister  Ybarra  on  December  7.  (Captain  Wright  insisteil  up*»n 
the  objecti(»n8  which  the  company  had  tiled  as  alx)ve.  President  Castro  thereu|^n 
stated  that  the  company  shoulo  send  its  couns<d  t^>  the  court  to  pnK'ure  a  8i>ee<iy  deter- 
mination of  the  objections.  In  response  t^)  this,  the  ctunpany's  counsel  applie«1  tt- 
tlie  president  of  the  court,  who  stated  that  he  underst<x)d  tliat  the  sul>J€»ct  wa^  in 
c(»urw:»  of  s(»tt lenient  between  the  (rovermncnt  and  the  companv  and  that  the  ixiurt 
was  awaiting  the  outcome  of  tlie  negotiations.  Thus  we  are  tolJ  by  Minister  Yl»am 
that  the  settlement  must  conform  to  the  decision  of  the  court  and  by  the  j)n\'«iderit 
of  the  court  that  the  decision  will  conform  to  the  settlement. 

If,  linally,  Minister  Ybarra  means  to  treat  the  appraisers'  rei^»rt.  as  lH»ing  alrpa^iy 
ipso  lacto  the  <lecisi(»n  of  the  court  and  to  proj)i>.'«e  that  the  company  shall  pay 
1,0G5.(KK)  bolivars  to  "coni'orni  to  the  verdict"'  the  prop<>sal  is  as  stated  at  the  outM-i 
of  the  ncgotiati(»ns  wholly  inadmissible  and  must  be  declined. 

On  the  important  point  of  the  amount  of  annual  royalty.  1  wish  to  nolo  that  while 
the  companv's  proi>osal  of  100. (KM)  bolivars  annually  has  been  l)efore  the  (.loven- 
ment  since  becember  12,  the  (lovernment  lui^s  not  gone  further  than  to  say  that  it 
will  accept  a  sum  to  be  agreed  upon.  This  indefinite  statement  is  wholly  uHres|X'L- 
sive  to  the  corn])any's  j>n»])osal.  Turther  the  cj»mpanv*s  corresponding  stipulati<>:i 
fnr  complete  exemption  from  taxation  is  answereti  by  tlie  .*Jtat<'meiit  that  an  exinu>- 
tion  from  municipal  taxes,  which  are  of  trillini:  importance,  will  be  granted.  Xorli- 
ini:  in  said  almut  State  and  national  taxes. 

M'li4'  obsirvatioiK<  of  Ministtn-  \  barm  en  tiie  s«'\enth  ]>nini.  which  relali's  tii  ili< 
K-vnhitionary  suit,  are  s;»ti-fa<tory,  imb.^^s  the  .-suggestion  nf  limitation  of  ihi*  imw^ - 
of  the  Kxerutive  is  t(»  be  taken  to  iin])ly  that  the  Kxe<-utive  can  noi  emlMKiy  in  iK- 
]>rop(»sed  contract  a  <omj>rehensive  mutunl  waiver  or  >urrender  of  all  claims.  deni:»i;<i-. 
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and  rights  of  action.  In  view  of  the  numerous  and  prolonged  controversies  between 
the  Government  and  the  company,  no  settlement  would  be  worthy  of  the  name  in 
which  both  parties  did  not  waive  and  surrender  all  claims,  demands,  and  rights  of 
action  against  each  other.  If  the  Executive  can  not  legally  treat  to  this  extent  a 
settlement  is  impossible. 

I  am  informed  that  A.  H.  Gamer,  the  custodian  of  the  Bermudez  Lake,  who  has 
been  in  Caracas  since  the  present  negotiations  for  settlement  began,  has  sailed  or  is 
about  to  sail,  for  Trinidad,  and,  presumably,  Guanoco.  In  the  concluding  pages  of 
my  note  to  you  of  December  4,  a  Spanish  translation  of  which  pa^es  you  r^A  to  and 
left  with  President  Castro,  I  insistea  upon  a  discontinuance  of  shipments  of  asphalt. 
I  now  wish  to  say  that  the  company  will  treat  any  shipment  of  asphalt  as  a  termination 
of  negotiations  for  settlement. 

Very  respectfully,  yours,  Clyde  Brown. 


[Inclosure  6.] 
Mr.  Brown  to  Mr.  RusselL 

Caracas,  December  tS,  1906, 

Sir:  I  have  just  receivcnl  definite  information  from  Port  of  Spain,  Trinidad,  that 
the  Venezuelan  boat  Rescue^  which  Mr.  Camer  has  used  in  all  his  operations,  sailed  on 
December  19  for  Guanoco  with  80  laborers.  The  carriage  of  so  laige  a  number  of  men, 
taken  together  with  Mr.  Camef-'s  departure  for  Trinidad  on  the  21st  can  not  be  con- 
strued otherwise  than  as  indicating  a  purpose  to  load  another  cargo  of  asphalt.  I 
therefore  feel  warranted  in  requesting  that  President  Castro  assure  you  that  no  ship- 
ment of  Bermudez  asphalt  will  be  permitted  to  leave  any  Venezuelan  port  during  the 
pendency  of  these  negotiations.  I  beg  leave  to  repeat  the  statement  contained  in  my 
note  of  yesterday  that  the  company  will  treat  any  shipment  of  asphalt  from  the  Ber- 
mudez Lake  as  a  .termination  of  negotiations  for  settlement. 

Very  resptntfully,  yours,  Clyde  Brown. 


[Inclosure  No.  7.] 
Mr.  Brown  to  Mr.  Ruuell, 

Caracas,  December  iS,  1905. 

Sir:  I  understand  that  it  is  your  intention  to  transmit  to  the  secretarv  of  state  copies 
of  all  notes  addressed  to  vou  by  Minister  Ybarra  and  myself,  and  I  beg  leave  to  be  per- 
mitted to  address  a  briel  note  of  comment  for  transmission  to  the  secretary. 

As  stated  in  my  notes  of  }^esterday  and  to-day,  I  shall  break  o£f  negotiations  if  Preu- 
dent  Castro  fails  to  restrain  shipments  of  Bermudez  asphalt.  As  my  notee  were 
intended  for  transmission  to  Minister  Ybarra,  I  could  not  with  propriety  state  the  full 
significance  of  Mr.  Cameras  preparations  to  ship  asphalt.  During  the  week  prior  to 
the  date  of  Minister  Ybarra's  note  of  December  21,  he  gave  us  repeated  aasuranceB  that 
our  proposals  were  substantial!]^  satisfactory.  During  your  illnefls  and  on  Monday  the 
18th  instant,  I  sent  Captain  Wright  to  him  to  inouire  as  to  the  proeress  our  affaire  were 
making.  He  said  that  our  proponls  were  satisiactory  or  so  nearly  so  that  he  had  no 
doubt  of  a  settlement  and  that  nothing  remained  except  an  adjustment  of  details. 
His  indefinite  and  evasive  note  of  December  21,  making  not  the  slightest  approach 
toward  the  suggested  adjustment  of  details,  was  wholly  inconsistent  with  his  previous 
assurances  ana  a  sinister  interpretation  is  imparted  to  it  by  Mr.  Cameras  coincident 
activities. 

As  the  present  negotiations  were  invited  by  the  Venezuelan  Government,  and  as 
my  presence  here  is  the  response  of  the  secretary  of  state  to  that  invitation,  I  submit 
that  if  the  presumable  intent  of  the  Venezuelan  Government  to  ship  asphalt  during 
these  negotiations,  in  order  or  to  make  a  further  profit  on  the  compan^r's  capital  (x  to 
extort  from  the  company  concessions  of  greater  hardship  is  carried  out  it  will  not  only 
be  a  wanton  outra^  upon  the  company,  but  also  an  act  of  bad  faith  toward  the  Gov- 
ernment of  the  Umted  States. 

Very  respectfully,  yours,  Clyde  Brown. 
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[Inclofiure  8.] 
Mr.  Broun  to  Mr.  Russell. 

Caracas,  Deceniher  iS,  iS^tS. 

Sir:  The  federal  and  Aesation  court  adjourned  to-day  until  January  8,  1906.  The 
attorney-general  made  no  requeet  for  action  on  the  appraiaers'  report,  although, » I 
have  previously  pointed  out,  the  company's  objections  to  the  report  were  on  Decemte 
4  referred  to  hmi,  and  although  you  yesterday  called  Minister  Ybarra's  attention  to 
the  fact  that  the  court  would  adjourn  to-day. 

My  note  of  yesterday,  a  Spanish  translation  of  which  was  on  the  same  day  ddivered 
to  Minister  Ybarra  at  Fresiaent  Castro's  residence,  clearly  showed  that  without  aooe 
action  by  the  court  the  amount  which  the  company  was  asked  to  pay  in  order  to  con- 
form to  the  verdict  as  expressed  in  Minister  Ybarra's  note  of  December  21  could  not 
be  known.  The  only  assurance  we  have  ever  had  on  the  subject  came  from  Prectident 
Castro  when  he  said  m  the  interview  of  December  7  that  we  could  be  sure  it  would  nc< 
exceed  the  amount  of  the  appraisers*  report  of  1,065,000  bolivars  and  that  we  would 
agree  to  pay  it,  whatever  it  might  be,  ana  be  the  gainer  to  the  extent  of  any  reductic-n 
wnich  the  court  might  make.  President  Castro  was  assured  at  the  time  that  the  com- 
pany would  not  agree  to  subject  itself  to  such  an  ex  post  facto  judgment. 

The  company  can  see  no  |;ood  reason  why  a  principal  ptnnt  in  the  propoMik  of  tie 
Government  should  be  left  in  uncertainty  for  a  further  period  of  at  least  two  weekf. 
Therefore,  following  the  intention  expressed  in  my  note  of  yesterday,  I  withdraw  the 
offer  that  the  company  pay  a  sum  of  money  in  satisfaction  of  a  judgment  in  the  con- 
cession suit  and  a<!here  to  the  terms  stated  in  my  note  of  December  12. 
Verv'  respectfully,  your?, 

Clyde  Browk. 


^fr.  Russell  to  Secretary  of  State. 

[TdegTRm.] 

C/ARACAS,  January  6,  19*^). 

Bermudez  Company  ro(|uests  me  to  ask  you  to  advise  company. 
Philadelphia,  tliat  negotiations  are  broken  off,  and  that  Bro^Ti  sails 
January  8,  and  to  instruct  Bartlett  to  return  to  Philadelphia  imme- 
diately,    ^ly  report  leaves  next  Monday. 

Russell. 


Mr.  Russell  to  Secretary  of  Stnte. 

[Telegram.] 

Caracas,  January  6,  IfK^S. 

(Received  5.47  p.  m.) 

The  minister  for  foreign  affairs  wrote  me  a  personal  letter  yesterday 
in  regard  to  the  settlement  of  the  ciuestion,  which  is  as  follows: 

Referring  to  the  laf?t  two  letters  from  Mr.  Bro^Ti,  I  say  to  you  as  follows:  That  the 
asphalt  company  he  represents  does  (not?)  appear  to  place  itself  in  the  way  of  settle 
raent  as  was  indicated,  and  appears  as  a  victor,  not  vanquu»hed;  appears  innocent  and 
not  culpable:  asks  much,  gives  nothing.  In  effect  the  company  oners  100,000  boliw? 
as  a  royalty,  which  the  (lovcniment  thinks  reasonable,  but  does  not  offer  to  pay  the 
verdict  of  the  court,  nor  does  it  offer  to  pay  the  losses  and  damages  causea  to  the 
Republic  by  rea«ion  of  its  already  proven  revolutionary  attitude.  So  that  we  may 
(say)  it  follows.  He  who  gave  two  and  one-half  millions  to  the  Venezuelan  revolution- 
ists, headed  by  Matos.  does  not  offer  one  sou  to  the  country'  to  which  he  caused  so  much 
lose  and  damage.     It  thus  ptands  proved  that  the  company  is  not  seeking  a  settlement 

Mr.  Brown  considers  that  this  note,  taken  in  connection  with  the 
shipments  of  asphalt,  break  oflF  negotiations,  and  he  has  asked  me  to 
request  you  to  so  inform  the  company. 

Russell. 
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The^Secretary  of  State  to  Minister  Russell, 

Department  of  State, 

WdshxTigtony  January  6,  1906. 

Ascertain  discreetly  whether  Crichfield  case  could  be  settled  by 
company's  consenting  to  tax  or  royalty  of  $1  a  ton  pure  asphalt  witn 
release  of  claim  for  damages,  and  extension  of  railroad  concession 
for  a  time  equal  to  the  period  during  which  business  has  been  sus- 
pended— about  one  year. 

i  Root. 


Mr,  Russell  to  Mr,  Root, 

No.  43.]  American  Legation, 

CaracaSy  Venezuela,  January  7, 1906. 

Sir  :  I  have  the  honor  to  inclose  you  herewith  copies  of  the  remain- 
der of  the  correspondence  in  the  negotiations  for  a  settlement  of  the 
asphalt  question. 

Mr.  Brown's  letter  to  me  of  December  23  was  translated  into 
Spanish  and  forwarded  by  the  minister  for  foreign  affairs  to  the  Presi- 
dent, and  a  copy  was  forwarded  to  you  in  a  previous  dispatch. 

Mr.  Brown's  letter  to  me  of  December  26  (Inclosure  A)  was  not 
shown  to  the  President,  as  it  was  not  considered  essential  if  the  letter 
of  December  4,  copy  of  which  was  inclosed  in  my  No.  34,  and  which 
was  forwarded  to  tne  President,  was  read. 

In  my  desire  to  obtain  something  definite  regarding  Mr.  Brown's 
proposition  for  settlement  I  wrote  to  the  minister  for  foreign  affairs 
the  letter  of  December  28,  copy  of  which  is  herewith  inclosed  (Inclo- 
sure B).  This  letter  was  answered  on  January  5  (Inclosure  C),  the 
receipt  of  which  I  acknowledged,  and  forwarded  Mr.  Brown's  reply 
(inclosure  D). 

On  December  22  Mr.  Garner  left  for  Guanoco,  and  the  shipping 
news  from  Trinidad  announced  the  departure  for  the  asphalt  lake 
of  the  Rescue  with  80  workmen.  This  of  course  meant  that  asphalt 
was  to  be  shipped,  and  I  feared  that  negotiations  for  a  settlement 
would  be  imperiled,  if  not  broken  off. 

At  my  second  interview  with  the  President  he  announced  that  he 
did  not  care  to  wade  through  a  long  list  of  documents,  but  would  like 
to  have  a  concrete  proposition  from  the  Bermudez  Company,  stating 
seriatim  what  it  offered  and  what  it  asked  of  the  Venezuelan  Govern- 
ment. The  President  stated  that  he  would  answer  these  propositions, 
point  by  point,  categorically.  You  \iill  see  from  the  correspondence 
that  Mr.  Brown's  proposals  were  not  definitely  answered,  but  that  a 
memorandum  was  given  setting  forth  seven  principal  points  on  which 
the  Venezuelan  Government  would  treat  for  a  settlement. 

I  think  the  letter  to  me  from  the  minister  for  foreign  affairs  shows 
clearly  what  were  the  bases  on  which  the  Venezuelan  Government  had 
decided  to  treat,  viz: 

1.  Beoogiiition  of  the  validity  of  the  decision  of  the  court  in  annul- 
liiMrtlie  F  '^noession  and  the  award  for  damages  for  the  non- 

loWb  nons  of  said  concession. 
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2.  All  amount  in  cash  for  the  damages  caused  by  the  alleged  pir- 
ticipation  of  the  company  in  the  Mates  revolution. 

There  have  been  two  circumstances  which  have  rendered  difficult 
a  settlement  of  this  question.  The  first  is  an  exaggerated  idea  of  tim 
value  of  the  asphalt  Dusiness  and  of  the  asphalt  deposits  in  the  Ber- 
mudez  Lake,  and  consequently  of  the  amount  al  money  which  the 
Bermudez  Company  could  offer.  The  second  circumstance  is  that 
the  impression,  as  ootained  here,  is  that  the  report  of  Judge  Calhoun 
is  entirely  favorable  to  Venezuela.* 

The  suit  against  the  company  for  participation  in  the  Matos  revolu- 
tion is  still  pending;  no  verdict  has  been  rendered  by  the  court,  tmt 
the  Grovemment  relies  greatly  on  the  testimony  of  Gtenerals  Green 
and  Andrews. 

I  am,  etc., 

William  W.  Russell. 


[Inclosure  No.  1.] 
Mr.  Brown  to  Mr.  Russell. 

Caracas,  December  26,  1905. 

f  Sir:  Iu  President  Castro's  inter\'iew  with  Captain  Wright  on  November  22  he 
stated  that  the  courts,  in  arriving  at  the  decision  of  which  the  conapany  complaiiu, 
were  bound  by  strict  technical  rules;  that  it  is  the  province  of  the  Executive  under 
the  laws  of  this  country  to  administer  equity  and  that  it  was  his  intention  to  administer 
equity  in  making  a  settlement  ^^dth  the  company.  Acting  upon  this  sugj^estion  and  in 
omer  to  state  the  equities  of  the  company's  case  as  well  as  to  suggest  abasis  of  settltr- 
ment,  I  prepared  my  letter  to  you  of  December  4. 

►  After  the  conference  of  Deoi^mber  7,  you  informed  me  that  you  read  to  and  left  with 
President  Castro  a  Spanish  translation  of  the  concluding  pages  of  my  letter  of  the  4th. 
and  that,  in  commenting  on  statements  made  bv  me  in  other  parts  of  the  letter,  you 
offered  to  give  President  Castro  a  Spanish  translation  of  the  entire  note  as  soon  a?  it 
coidd  be  completed.  President  Castro  declined  this,  saying  that  he  preferred  a  concise 
statement  of  the  company's  proposals.  His  request  was  complied  witn  on  December  12. 
A  week  ago  Minister  i  barra  assured  us  that  the  proposal  of  December  12  as  modified 
December  14  was  substantially  satisfactory,  but  it  now  seems  reasonable  to  infer  thit 
it^is  no  longer  so  considered.  As  I  believe  that  the  fairness  of  the  company's 
will  clearly  appear  in  the  light  of  facts  stated  in  my  letter  of  December  4,  I  1 

to  suggest  that  a  Spanish  translation  of  that  part  of  the  letter  which  was  not  del 

to  President  Castro  be  now  sent  to  Minister  ibarra  with  a  request  that  Prctndent  Castro 
read  it.    The  facts  stated  therein  will  show  how  ^atly  the  company  has  suffered 
from  the  inability  of  the  courts  to  administer  equity  and  how  correspondingly  sub- 
stantial are  the  concessions  which  it  has  offered  to  make. 
*iSKtt  Very  respectfully,  yours,  Clyde  Brown. 

N.  B. — A  Spanish  translation  of  this  letter  was  made  to  be  shown  to  the  President, 
and  on  this  Spanish  copy  General  Ybarra  annotates  in  regard  to  the  statement  con- 
tained in  paragraph  3,  as  follows: 

'* There  is  a  mistake  in  regard  to  thif^.  1  did  not  make  that  statement,  but  f^id  the 
matter  would  bo  taken  to  General  Castro,  and  that  1  could  not  give  an  opinion,  bul 
could  only  lay  everything  before  the  President.'' 


[Inclosure  No.  2.] 
Mr.  Rus^iell  to  Minuter  for  Foreujn  Affairs. 

American  Leoatiok, 
Caracas,  Venezuela,  December  2S,  1905. 

My  Dear  General:  I  iucl«)ee  you  herewith  a  Spanish  translation  of  a  letter  to  me 
from  Mr.  Clyde  Brown  which  I  would  like  you  to  snow  to  the  President.  Mr.  Brown, 
in  his  desire  to  arrive  at  some  definite  understanding  in  regard  to  the  settlement  of  the 
pending  questions  between  the  Government  of  Venezuela  and  the  New  York  and  Ber- 
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mudez  Company,  requests  me  to  obtain  from  the  Government  of  Venezuela  categorical 
replies  to  the  propositions  contained  in  his  memorandum  of  the  12th  instant.  These 
propoeitions  translated  into  Spani^  are  as  follows: 

1.  La  Compafiid  propone  pagar  al  Gobiemo  de  Venezuela  un  inpuesto  annual  de 
den  mil  bolivares,  mediante  un  contrato  especial  en  que  satis&ctoriamente  queden 
comprendidos  los  sifuientes  puntos. 

'*2.  Restituci6n  a  la  CompaiLid  de  bus  propiedades,  es  decir,  el  lago  Bermudez,  sue 
talleres,  oficinas  y  demas  pertenecientes,  garantizandola  en  el  quieto  y  pAcifico  goce 
durante  el  perfodo  que  fija  el  tftulo  de  minas,  cuyo  perfodo  serd  de  duracion  del  con- 
trato propuesto. 

"3.  Restituci6n  i  la  Compafiid  hasta  donde  sea  posible,  de  todo  el  asfalto  y  demas 
propiedades  tomados  de  ella  al  tiempo  del  mandamiento  de  secueetro,  v  deede  61,  y 
prestard  d  la  Ck)mpaiiid  todo  ayuda  para  descubnr  y  recobrar  todo  el  es&lto  y  demas 
propiedades  que  havan  salido  del  inmediato  domimo  de  dicho  Gobiemo. 

'^4.  La  propiedaa  de  la  porci6n  de  tierras  necessarias  para  el  ferrocarril,  con  bus 
construciones  adjacentes  y  aemas  anexidades. 

"5.  £1  privilegio  para  importar  y  exportar  libres  de  derechos  maquinarias,  instru- 
mentes,  fitiles  y  enseres  que  razonablemente  son  neceearios  para  los  trabajos  de  la 
mina,  p«ira  la  refineria  y  para  el  trasporte  del  asfalto. 

"6.  El  privilegio  para  importar  y  exportar  libres  de  derechos  barriles  vacios,  mate- 
riales  para  barriles,  y  maquinarias  para  fobricarloe. 

*'7.  £1  privil^io  para  cortar  y  utilizar  las  maderas  necessarias  para  durmientee, 
muellee,  construccion  de  barriles  y  para  otros  uses  razonablemente  adecuados  ala 
empresa,  sacadas  dichas  maderas  de  las  tierras  baldias  sobre  las  margenes  de  los  rios  de 
Guanoco  y  San  Juan. 

"8.  £1  derecho  de  librc  navegacion  entre  las  propiedades  de  la  compaiifa  y  el  mar 
por  la  xuta  mas  conveniente. 

"9.  Exencion  de  todas  las  propiedades  de  la  compaf&fa  de  todo  impuesto,  derecho,  o 
contribucion  de  cualquiera  naturaleza  que  scan. 

'*  10.  Se  declara  tcrminado  inmodiatemente  por  convenio  el  pleito  relative  a  la  Revo- 
lucion  sin  nin^^una  obligacion  de  paso  de  dinero  por  la  compama,  la  compaiifa  rccono- 
cera  la  resolucion  del  contrato  Hainilton  por  la  sentencia.  El  Gobiemo  y  la  compaflfa 
redprocamente  rcnunciaran  a  toda  reclamadon  por  danos  o  perjucios  o  poor  cualquier 
otro  respecto. 

"11.  El  contrato  debera  ser  aprobado  por  el  ConCTeso  Nadonal." 

In  a  memorandum  to  me  of  the  14th  instant  His  Excellencv  the  President  refers  to 
the  above-mentioned  propositions  of  Mr.  Brown  and  sets  forth  seven  principal  points 
on  which  the  Venezuelan  Government  is  willing  to  treat  for  a  settlement.  Tnis  memo- 
randum is  confirmed  to  me  in  a  note  from  your  excellency  of  the  21st  instant,  but  no 
definite  statement  is  given  in  either  memorandum  as  to  whether  the  annual  payment 
proposed  by  Mr.  Brown  is  satisfactory,  and  several  other  points  in  Mr.  Brown's  letter 
are  not  definitely  answered. 

I  wish  you  would  kindly  say  to  the  President  that  I  think  it  would  be  better  for 'a 
settlement  of  the  question  if  no  shipment  of  asphalt  be  made  from  the  Bermudez  Lake 
pending  the  negotiations.  This  seems  a  reasonable  request,  as  the  records  of  the  court 
show  tnat  the  receiver,  since  taking  possession  of  the  lake,  has  been  operating  the 
property  at  a  loss  for  every  shipment  of  asphalt. 

If  no  asphalt  is  taken  out  from  the  lake  tnere  will  be  no  expense  connected  with  the 
maintenance  and  preservation  of  the  property  except  the  expense  necessary  for  em- 
ploying a  trustworthy  watchman. 
Very  sincerely, 

W.  W.  Russell. 


[Incloflure  No.  3.J 
Minister  for  Foreign  Affairs  to  Mr.  Russell. 

Caracas,  January  5,  1906. 

My  Dear  Sir  and  Friend:  Referring  to  the  last  two  letters  from  Mr.  Clyde  Brown, 
I  sav  to  vou  as  follows: 

Tnat  tae  asphalt  company  he  represents  does  not  appear  to  place  itself  in  the  indi- 
cated way  of  settlement,  and  appears  as  a  victor,  not  vanquished;  appears  innocent 
and  not  culpable;  asks  much  ana  gives  nothing. 

In  effect  the  company  offers  100,000  bolivars  annually  as  a  royalty,  which  the 
Government  thinks  reasonable,  but  it  does  not  offer  to  pay  the  veraict  of  the  court; 
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neither  does  it  offer  to  pay  the  loesee  and  damaffes  cauaed  to  the  Republic  on  aoeoiui 
of  ita  already  proven  revolutionary  attitude.    So  that  we  may  Bumnuuize  as  lolbn: 
He  who  gave  two  and  one-half  millions  to  the  Venesuelan  revolutiotiisu  haded 
by  Matoe  does  not  offer  one  "sou''  to  the  country  to  which  he  cauaed  so  much  Vm 
and  damage. 
It  thus  stAuds  p>roved  that  the  company  is  not  seeking  a  settlemeDt. 
Your  affectionate  friend, 

Alsjandro  Vb&bra. 


[Imiosure  No.  4.] 
Mr.  Broum  to  Mr,  RusicU, 

New  York  and  Bermudez  Company. 

Caraeas,  Venezuela,  January  6, 1906. 

Sir:  I  beg  leave  to  acknowledge  receipt  of  a  copy  of  Minister  Ybarra^s  note  to  y« 
of  this  date.  As  regards  t  he  stat  ements  contained  tnerein,  the  preA*iou8  ccvrespondriice 
speaks  and  need  not  l^e  enlarged  upon,  except  that  it  diould  be  added  that  a  ship- 
ment of  Bemiudez  asphalt  wa£i  made  by  Mr.  C  amer  from  Guanoco  on  or  about  Deccni- 
her  28,  1905,  thus  confirming  the  apprehension  expressed  in  m^r  note  of  December  S, 
1905.  It  will  be  observed  that  this  shipment  was  made  at  a  time  when  nesotiatiaiii 
for  settlement  were  still  pending.  From  the  sailing  of  the  Rescue  and  the  departme 
of  Mr.  Canier  for  Guanoco  on  December  19,  and  22,  respectively,  it  is  apparent  tknt 
this  shipment  was  arranged  for  prior  to,  as  it  was  the  occasion  of,  one  of  my  last  letten 
which  Minister  Ybarra  seeks  to  represent  as  expressing  an  unwillingness  to  make  i 
settlement. 

Very  respectfully,  yours,  Clyde  Brown. 

Mr.  RuRiidl  to  Secretary  of  State. 

(Td«»grain.] 

Port  of  Spain,  January  IS,  19()6. 
(Keceived  Januan^  17,  1906 — 12.53  p.  ni.^ 
Secretary  of  State:  Your  cable  iii  regard  to  Critchtield  case 
received.  On  (Januan'?)  10th  I  had  conference  with  the  President, 
and  he  showed  me  co])y  of  a  new  contract  proposed  by  the  Venezue- 
lan (iovernment  with  the  company  for  the  railroad  concession  and 
also  a  resolution  by  which  the  back  taxes  against  the  company  have 
been  canceled  by  the  Government.  The  company  has  acknowledged 
the  recei|)t  of  this  ])rop()sed  new  contract,  and  I  would  like  to  know  if 
it  is  satisfactory'  to  the  company.  The  export  tax  on  asphalt  accord- 
ing to  the  mining  code  is  only  80  cents  per  ton  and  your  cable  speab 
of  T)roposition  for  a  j^ayment  of  $1  per  ton  and  the  extension  of  the 
railroad  conceSvsion  for  one  year,  whereas  in  the  new  contract  the  rail- 
road concession  is  piven  for  fifty  years.  The  President  told  me  that 
he  had  granted  all  that  the  company  asked  and  thought  that  the 
matter  was  settlcMl.     There  is  no  agent  of  the  company  Tiere  at  pres- 


ent to  consult  with. 


Russell. 


.Mr.  /{u.^  ft  ell  to  Mr.  Hoot. 


No.  45.]  American  Legation, 

(aravas.  Venezueh,  January  21,  1906. 

wSir:  I  have  the  honor  to  inform  you  that  the  Venezuelan  Govern- 
ment has  granted  the  following  concessions: 

1.  On  January  2,  to  Dr.  Vicente  Betancourt  Arambuni,  for  the 
exploitation  and  exportaticm  of  woods  in  the  delta  of  the  Orinoco. 
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2.  January  5,  to  Antonio  Jose  Salinas,  for  colonization  in  the  Ama- 
cnro  delta  of  the  Orinoco. 

3.  January  9,  to  Dr.  Vicente  Betancourt  Arambuni,  for  the  exploi- 
tation of  asphalt,  petroleum,  etc.,  in  the  Orinoco  Delta. 

These  concessions  are  included  in  the  territory  of  the  old  Manoa 
concession  now  claimed  by  the  Orinoco  Company  (Limited),  an 
American  corporation. 

I  am,  etc.,  W.  W.  Russell. 


Mr,  RusseU  to  Mr.  Root, 

No.  60.]  American  Legation, 

CaracaSj  Venezuela,  March  4,  1906. 

Sir:  I  have  the  honor  to  inclose  you  herewith  a  copy  of  the  verdict 
of  the  federal  and  cassation  court  in  the  suit  agamst  the  Orinoco 
Company  (Limited),  an  American  corporation.  The  eflFect  of  this 
sentence  is  to  set  aside  the  Elxecutive  decree  of  General  Castro  annul- 
ling the  concession  in  question,  which  reverts  to  the  Orinoco  Company 
(Lmiited),  the  present  owner  and  transferee  of  the  Manoa  Company 
(Limited). 

The  present  administration,  acting  in  accordance  with  the  decree 
of  annullment,  has  given  concessions  lately  for  about  three-fourths 
of  the  territor}^  included. 

Translation  is  omitted  for  lack  of  time. 
I  am,  etc., 

William  W.  Russell. 


[Inclosure.] 
Federal  court  and  of  cassation. 

[The  United  Statei'  oi  Venezuela — In  it«  name — In  the  federal  hall  of  the  federal  court 

and  of  casBation.] 

HEARD    rPON  THE    BRIEFS   OP  THE   PARTIES. 

On  March  17,  1905,  Juan  Padron  Estariz  sued  the  American  companies,  the  Manoa 
Company  (LimittKl),  and  the  Orino<*o  Company  (Limited),  before  the  tribunal  of  the 
iirat  instance  of  the  federal  court  and  of  cassation,  in  order  that  the  declaration  should 
be  made  against  them,  that  b}r  virtue  of  the  failure  to  comply  with  their  obligations,  the 
condition  of  dissolution  of  which  articles  1137  and  1142  of  the  present  civil  code,  which 
correspond  to  articles  1110  and  1115  of  the  code  of  1880,  has  been  verified  with  respect 
to  the  contra(^>t.  which  on  September  22. 1883,  was  celebrated  by  the  minister  of  fomento 
with  Mr.  Cyr<*niu8  Fitzgerald,  for  the  exploitation  of  the  natural  resources  in  the  Ori- 
noco Delta  and  for  the  creation  of  a  colony,  a  contract  to  which  the  defendant  compa- 
nies have  successively  become  cessionaries,  and  the  caducity  of  which  was  declared  as 
well  by  executive  resolution  of  September  9,  1886,  as  by  that  of  October  10,  1900.  At 
the  same  time  the  National  Giovemment,  in  the  person  of  the  attorney-general,  was 
sued  in  order  that  it  should  a^^ee  to  the  said  suit,  the  plaintiff  alleging  the  perturbation 
which  by  reason  of  the  decision  of  the  umpire,  U.  Barge,  he  says  he  is  sunering  in  his 
rights  as  proprietor  of  the  mines  El  Salvador.  Nicaragua,  I^  Magdelena,  El  Encantado, 
Costa  Rica.  Yucatan,  and  La  E^scondida.  The  plaintiff  a(*companied  the  complaint 
with  copies  of  the  Official  Gazette,  in  which  appeared  the  mining  concessions  above 
mentioned;  and  as  it  was  proven  that  the  said  companies  have  no  domicile  in  Vene- 
zuela nor  any  power  of  attorney,  by  an  onler  made  on  April  3d  of  the  same  year,  an 
attorney  defendant  was  named,  and  the  nomination  fell  upon  Dr.  Manuel  Antonio 
Ponce  (Official  Gazette,  9448).  for  whom,  as  well  as  for  the  attorney -general  of  the 
nation,  by  an  order  of  the  5th  of  the  same  month,  the  term  for  an  answer  to  tne  com- 
plaint was  fixed. 
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On  the  day  of  proceeding  to  the  aamei  there  appeared  Dr.  Nicomedes  lakt^ 
attorney  for  plaintiff,  and  Ur,  Manuel  Antonio  Ptece  and  F.  Aixoyo  Fveio,  n■pa^ 
tively  representing  the  defendants.  The  attorney  for  plaintiff  otated  that  ne  wmd 
to  amend  his  complaint*  and  produced  the  conesponding  writiiiff  (folio  18).  and  tht 
tribunal  conceded  to  the  parties  defendant  the  legal  term  for  the  answer.  In  viitK 
of  Uie  said  amendment  Uie  complaint,  in  so  far  as  it  referred  to  the  oompanies,  lensiBBd 
amended  in  the  following  terms:  '"Hie  term  conceded  to  the'Manoa  GompanT  (Loi- 
ited)  to  hegJB.  its  works  constitutes  an  expressed  condition  of  diflsolution,  and  if  mad 
company  did  not  comply  by  beginning  its  works  within  this  time,  the  coatrKt  ii 
dissolved  in  law,  and  therefore  the  Government  could  justly  ao  declare,  as  it  did 
declare,  by  its  resolution  of  September  9,  1886. 

"  By  virtue  of  the  representation  which  I  exercise  I  therefore  sue  the  Manoa  Compaa^r 
(Limited)  that  it  eliidl  agree,  or  if  it  does  not  agree  that  it  sihall  be  declared  by  dni 
competent  tribunal,  that  the  National  Executive  had  full  right  to  dictate  the  aid 
resolution  of  September  9,  1886,  which  declared  that  said  contract  waa  inaubsistait. 
or  caduco,  Uiat  m  virtue  of  this  resolution  said  contract  could  not  be  revived  by  the 
resolution  of  June  18, 1895,  because  it  would  have  been  necessary  to  comply  with  all 
the  formalities  required  in  the  formation  of  contracts  with  the  National  Govemmeat. 
I  sue  the  Oriaoco  Company  (Limited)  that  it  agree,  or  if  it  does  not  agree  that  it  be 
declared,  that  the  contract,  having  been  legally  annulled  as  it  was  declared  on  Septen- 
ber  9,  1886,  it  could  not  be  revived  in  1895,  nor  transferred  to  it,  and  therefore  it  his 
never  been  legally  the  owner  or  cessionary  of  the  Fitzgerald  ocmceasion." 

The  stipulated  term  having  expired,  in  the  hearing  on  May  30  the  attorney  defend- 
ant for  the  companies,  opp<Med  as  an  exception  for  previous  decision,  the  lack  of 
character  or  (juality  of  cessionaries,  which  is  attributed  to  the  defendant  companiei. 
which  exception  was  answered  at  the  following  hearing  and  overruled  by  the  decuioa 
of  June  24,  confirmed  on  August  7  by  the  hall  of  only  and  last  instance  of  the  fedeni 
court  and  of  cassation. 

In  the  hearing  of  September  18,  set  for  the  answer,  there  appeared  Dr.  Nicomedei 
Zuloaga  and  Drs.  F.  Arroyo  Parejo  and  Manuel  A.  Ponce.  Tne  latter  opposed  as  i 
demurrer  the  incompetency  of  the  tribunal,  the  attorney  for  plaintiff  contradicted 
the  same,  and  by  the  sentence  of  October  23  the  demurrer  was  overruled. 

At  the  audience  of  the  2dth  of  the  same  month,  answer  to  the  complaint  was  made, 
there  l)einff  the  attorney-general  and  Dr.  Pedro  Miguel  Reyes,  who,  under  the  order 
of  Septcmoer  27,  hafl  been  named  attorney  defendant  oi  said  companies,  that  h« 
jointly  or  separately  with  Dr.  Manuel  A.  Ponce,  the  principal  attorney  defendant, 
might  exercise  sucn  ropri'sentation.  (OfRcial  Gazette  No.  9581.)  At  this  hearing 
the  attorney-general,  in  the  name  of  the  nation,  agreed  to  the  basis  of  the  suit,  because 
believing  that  its  true  object  was  to  obtain  a  declaration  of  dissolution  of  a  contract 
which  had  never  been  complied  with  on  the  part  of  the  concessionaries.  Therewith, 
this  suit  terminated  with  respect  to  the  nation.  The  attorney  defendant  of  the  com- 
panies submitted  his  answer  in  writing,  in  which  he  contradicted  the  complaint  in 
each  and  all  of  its  parts,  alleging  that  the  suit  brought  by  Padron  Ustariz  is  juridically 
absurd  and  illegal  because  the  plaintiff  lacks  legitimate  interest  and  ever\'  ri^ht  for 
bringing  the  same,  lie  invoked  and  formally  opposed  res  judicata  and  the  mcom- 
potency  of  that  tribunal  by  reason  of  the  subject-matter  and  of  jurisdiction,  asking 
with  respect  to  this  point  an  express  decision  in  the  final  judgment;  pnx^fs  ha\'ing 
been  opened,  the  plaintiff  8ubmitte<l  his,  and  produced  certified  copiee  of  \-ariou« 
documents  existing  in  the  archives  in  the  ministry  of  fomento  and  several  declara- 
tions and  acts  of  tnbunsds  in  the  United  States. 

The  cause  having  been  fixtnl,  relation  having  been  made,  and  brief.«»  heard,  the 
court  procee<l8  to  j)ron()im(»e  sentence;  and 

With  respect  to  the  previous  exception  relative  to  the  incompetency  of  the  tribunal 
of  the  first  instance  of  the  ftnleral  court  and  of  cassation, 

Ck)nsidering: 

First.  That  by  virtue  of  Article  Vll,  Law  III,  of  the  organic  code  of  the  federal 
court  and  of  cassation,  under  the  authority  of  which  the  present  action  was  initiated, 
there  was  attributed  to  the  president  of  tfie  court,  in  the  character  of  tribunal  of  first 
instance,  the  cognizance  of  the  controversies  which  result  from  contract*  or  negotia- 
tions that  are  celebrated  by  the  President  of  the  Republic. 

Second.  That  the  present  controversy  emanates  from  the  (contract  which,  on  Sep- 


With  respeict  to  the  complaint — 
\yherea8  the  authority  of  res  judicata  does  not  obtain  except  wiA  VBipvct  tQ  tlal 
which  has  been  the  object  of  the  sentence. 
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That  the  opinion  dictated  by  the  umpire,  H.  Barge,  with  respect  to  the  claim  for 
damages,  which,  on  accoimt  of  the  resolution  of  September  9,  1886,  was  introduced 
before  the  mixed  commission  by  the  Manoa  Company  (Limited)  and  the  Orinoco 
Company  (Limited),  does  not  have  the  effect  of  res  judicata  in  the  present  suit 
because  of  the  distinction  between  the  matter  complained  of,  the  nature  of  the  com- 
plaint, and  the  parties  which,  in  one  and  the  other  litigation,  have  intervened. 

Whereas  by  Article  V  of  the  contract,  celebrated  on  September  22,  1883,  between 
the  minister  of  fomento  and  Cyrenius  C.  Fitzgerald,  he  obliged  himself  to  commence 
the  works  of  colonization  within  six  months,  counted  from  the  time  when  the  con- 
tract was  approver!  by  the  federal  council,  in  conformity  with  the  law  of  the  matter; 

Wliereas  such  clause,  which  contains  a  simple  term  in  the  convention  treated  of, 
does  not  constitute,  as  is  pretended  by  the  plaintiff,  an  expres8(»d  dissolutory  con- 
dition; 

Whereas  in  none  of  the  other  articles  of  the  said  contract  does  there  exist  any  stipu- 
lation which  has  the  character  of  the  forementioned  condition;  but  rather  Article  Al 
8a>'s  that  the  doubts  and  controversies  arising  by  reason  of  this  contract  shall  be  de- 
cided in  conformity  with  the  laws  of  the  Republic  and  the  competent  tribunals  of  the 
same; 

WTiereas  by  virtue  of  the  said  antecedents  there  does  not  proceed  the  dissolution 
in  law  of  the  contract; 

Wliereas  the  allegation  that  in  distinct  epochs,  and  for  analogous  reasons  of  inexecu- 
tion,  the  insubsistence  of  contracts  of  national  interest  has  been  administratively 
declared,  is  no  efficacy;  because  as  is  established  by  Article  V  of  the  civil  code  of 
1881,  reproduced  in  later  codes,  laws  can  not  be  repealed  (derogadas)  except  by  other 
laws,  and  it  is  of  no  use  to  allege  disuse,  or  custom  or  practice  to  the  contrary,  no  matter 
how  ancient  and  universal  they  may  be,  a^inst  their  observance,  under  which  princi- 
ple the  high  federal  court  rendered  its  decisions  of  January  4, 1889,  and  of  June  6, 1898. 
in  the  respective  suits  arising  by  the  executive  resolutions  of  August  3,  1887,  ana 
January  4,  1898; 

WTiereas  from  the  preceding  motives  it  appears  that  the  complaint  brought  is  with- 
out virtue  of  foundation. 

For  said  reasons,  administering  justice  by  authority  oi  the  law,  the  said  complaint 
is  declared  dismissed  unfounded. 

Given,  signed,  and  sealed  in  the  hall  of  audiences  of  the  federal  court,  and  of  cassa- 
tion in  the  capitol  at  Caracas,  on  the  Ist  of  March,  1906.  Ninety-fifth  year  of  the  Inde- 
pendence ana  forty-eighth  of  the  Federation. 

The  president,  Alejandro  Urbaneii;  the  vice-president,  Emilio  Constantino  Guer- 
rero; the  relator,  Tomas  Marmol;  tne  chancellor,  E.  Enrique  Tejera;  vocal,  J.  I. 
Amal;  vocal,  J.  Abdon  Vivas;  vocal,  Pedro  M.  Brito  Gonzales;  el  secretario,  Juvenal 
Anzola. 

The  copy.  Anzola. 


Mr.  Russell  to  Secretary  of  State. 

[Telegram.] 

Caracas  via  Trinidad, 
March  10 J  1906 — Received  LIO  p.  m. 

The  President  has  requested  me  to  ascertain  if  his  proposition  in 
the  Crichfield  case  lias  l)een  accepted  by  the  company. 

Russell. 


Minister  Russell  to  the  Secretary  of  State. 

No.  114.]  American  Legation, 

Caracas,  September  30,  1906, 

•kVC  the  honor  to  inform  you  that  the  ministry  of  fomento 

*  prorogue  of  eight  months  on  the  concession  granted 

tf,  to  Dr.  Vicente  Betancourt  Aramburu  for  the  working 
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and  export  of  the  wood  on  the  waste  lands  in  the  Orinoco  Delta.    Tlus 
concession  is  included  within  the  limits  of  the  concession  claimed  bj 
the  Orinoco  Corporation,  successor  to  the  old  Manoa  Company. 
I  am,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Secretary  of  State. 

Iso.  120.]  American  Legation, 

Caracas,  October  1 4.  1906, 

Sir:  I  have  the  honor  to  report  that  on  the  12th  of  tliis  month  the 
ministry  of  fomento  approved  the  transfer  to  another  party  of  the  con- 
cession granted  to  Gen.  Tobias  Uribe  for  exi)loiting  tne  natural  prod- 
ucts of  the  island  of  Tortola.  The  same  ministry  on  the  same  date 
granted  a  prorogue  of  six  months  on  the  concession  granted  to  I>. 
Vicente  Betancourt  Aramburu  for  exploiting  asphalt,  petroleum,  etc., 
in  a  certain  region  of  the  Orinoco  Delta. 

Both  of  the  concessions  above  referred  to  are  comprised  within  the 
territory  claimed  by  the  Orinoco  Corporation,  an  American  corpora- 
tion. 

I  am,  etc.,  William  W.  Russell. 


Charge  Sleeper  to  the  Secretary  of  State. 

No.  160.]  American  Legation, 

Caracas,  January  12,  1907. 

Sir:  I  have  the  honor  to  inclose  herewith  a  clipping  from  the  Official 
Gazette  of  Januar}^  10,  1907,  together  with  a  translation  thereof,  in 
which  the  minister  of  fomento  grants  permission  to  Dr.  Vicente  Betan- 
court Aramburu  to  transfer  to  the  Ormoco  Lumber  Company  the  con- 
cession granted  to  him  on  January  2,  1906,  for  the  exploitation  and 
exportation  of  timber  in  the  Orinoco  Delta. 

The  greater  part  of  the  concession  above  referred  to  is  comprised 
within  the  territory  claimed  by  the  Orinoco  Corporation,  an  American 
company. 

I  am,  etc.,  Jacob  Sleeper. 


[Subinclosure  to  diNpatch  No.  ItiO.] 

Translation  of  authorization  for  transfer  of  Betancourt  contract.  Official  Gazette. 
No.  9972,  Thursday,  January  10,  1907.  United  Suites  of  Venezuela,  ministf}*  d 
fomento.  Bureau  of  territorial  riches,  agriculture,  and  stockraising.  No.  903. 
Caracas.  January  9,  1907.    96  and  48. 

Citizen  Dr.  Vicente  Betancourt  Ar&mburu,  present. 

The  federal  executive  has  considered  the  representation  addressed  to  it  by  you 
through  the  organ  of  this  ministry,  under  date  of  4th  of  the  current  month,  in  which 
you  solicit  that  the  corresponding  permission  be  granted  to  you  to  transfer  to  the 
Orinoco  Lumber  Company  the  rights  and  obligations  acquired  by  you  in  virtue  of  the 
contract  which  you  celebrated  on  January  2  of  the  past  year  with  the  National  Govern- 
ment for  the  exploitation  and  exportation  of  timber  in  the  Orinocx)  Delta,  which 
contmct  was  re-forme<l  in  its  eighth  clause  by  a  resolution  of  this  department,  dated 
April  2  last. 
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To'the  ends  which  in  this  particular  matter  interest  you.  I  make  known  to  you  that 
the  Executive  has  thought  well  to  grant  the  permission  solicited,  with  the  express  con- 
dition that  the  said  society,  Orinoco  Lumber  Company,  agrees  to  have  its  domicile  in 
this  city,  to  name  a  manager  who  shall  represent  it  here  in  all  matters  related  with  the 
enterprise,  and  finally  to  submit  in  ever^-thing  to  the  prescriptions  of  the  commercial 
code^nd  the  other  laws  of  the  Republic. 

God  and  federation,  J.  M.  Herrera  Iriooyen. 

(United  States  of  Venczuolu.    Ministry  of  fomento.    Biin>du  of  territorial  riches,  agriculture,  and 

stoekrHising.] 

Caracas.  January  10,  1907 — 96  and  -iS. 

Let^he  preceding  note  Ix*  published  by  order  of  the  minister. 

The'director.  J.  M  Espindola. 


Mr.  Root  to  Mr.  liussell. 

Department  of  State, 
Wa8hin0on,  February  £8,  19()7. 

Sir:  The  Department  of  State  has  made  the  most  careful  reexam- 
ination of  the  cases  hereinafter  mentioned,  in  which  American  citizens 
are  claiming  redress  against  injustice  sufTered  at  the  hands  of 
Venezuela. 

You  are  instructed  to  bring  tliese  cases  a^jjain  to  the  attention  of 
the  Government  of  Venezuela  and  to  urge  upon  that  Government  the 
reasons  existing;  in  each  case  for  favorable  action,  as  those  reasons  are 
now  restated  with  more  full  and  definite  knowledge  and  with  greater 
precision  than  has  been  possible  heretofore. 

You  will  call  the  attention  of  the  Government  of  ^>nezuela  to  the 
fact  that  notwithstanding  the  long  and  unbroken  friendship  mani- 
fested by  the  United  States  for  Venezuela;  notwithstanding  the 
repeated  occasions  upon  which  the  I'nited  States  has  intervened  as 
a  friend  in  need  to  relieve  Venezuela  from  disagreeable  and  danger- 
ous complications  with  other  foreign  powers;  notwithstanding  the 
patience  and  consideration  which  has  always  characterized  the  action 
of  this  Government  toward  Venezuela,  the  Government  of  Venezuela 
has  within  the  past  few  years  practically  confiscated  or  destroyed  all 
the  substantial  property  interests  of  Americans  in  that  country. 
This  has  been  done  sometimes  in  accordance  with  the  forms  of  law 
and  contrary  to  the  spirit  of  the  law;  sometimes  without  even  form 
of  law,  bv  one  device  or  another,  with  the  action  of  the  Government 
apparently  always  hostile  to  American  interests,  until  of  the  many 
millions  of  dollars  invested  bv  American  citizens  in  that  countrv 
practically  nothing  remains. 

The  first  specific  claim  to  be  again  presented  to  Venezuela  arises 
from  the  arbitrary  and,  it  would  seem,  unlawful  expulsion  of  an  Amer- 
ican citizen,  A.  F.  Jaurett,  who  was  notified  oy  the  Venezuelan 
authorities  on  Saturday  evening,  November  12,  1904,  after  the 
closing  hours  of  business,  to  leave  Venezuelan  territory. 

The  reason  assigned  by  the  authorities  for  the  expulsion  of  Mr. 
Jaurett  is  that  he  was  notoriously  prejudicial  to  public  order.  On  the 
following  morning — that  is  to  say,  Sunday — the  prefect  of  police 
waited  upon  Mr.  Jaurett  and  formally  ordered  him  to  withdraw  from 
the  territory  of  Venezuela  in  twenty-four  hours.  Although  Mr. 
Jaurett  attempted  to  obtain  a  modification  of  the  order,  so  that  he 
milirht  be  able  to  arrange  his  affairs  and  although  the  representative  of 
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the  Govemment  of  the  United  States  accompanied  and  seconded  him 
in  this  reasonable  request,  the  Venezuelan  Grovemment  refusedfto 
grant  such  permission.  Mr.  Jaurett  was  therefore  obliged  to  quit^the 
country  on  Monday  morning  in  pursuance  of  the  order  of  the  govern- 
ing authorities  of  Venezuela,  leaving  behind  him  his  property,  and 
without  being  given  the  opportunity  to  arrange  and  set  in  order]  his 
business  affairs. 

The  Govemment  of  the  United  States^'neither  questions  nor  denies 
the  existence  of  the  sovereign  right  to  expel  an  undesirable  resident 
It  can  not  be  overlooked,  however,  that  such  a  right  is  of  a  veryjhigh 
nature  and  that  the  justification  must  be  great  and  convmcing. 
Otherwise  residence  in  a  foreign  country  womd  be  neither  safe  nor 
profitable,,  for  expulsion  might  at  any  moment  deprive  a  resident  of 
the  legitimate  rewards  of  a  lifetime.  While,  therefore,  the  existence 
of  the  right  is  not  denied,  its  exercise' must  be  limited.  The  act  is 
sufficiently  harsh  in  itself.  The  manner  and  method  of  ejcpukion 
should  not  be  humiliating,  for  it  is  not  the  purpose  to  humiliate  and 
inconvenience  the  resident  expelled,  but  to  save  the  State  from 
dangers  resulting  from  the  residence  of  the  imdesirable  alien. 

It  is  not  too  much  to  iUvsist  that  the  person  to  be  expelle<i  be  ^iven 
an  opportunity  to  explain  the  misconduct  whereof  ne  is  accused. 
and  that  he  should  he  given  an  opportunity  to  arrange  liis  business 
affairs  in  order  that  expulsion  may  not  necessarily  carry  witli  it  for- 
feiture of  property.  In  no  case  sliould  the  expulsion  be  decreed  arui 
executed  after  closins^  hours  on  Saturday,  unless  tlie  presence  of  the 
undesirable  resident  is  so  (hingeroiis  to  tfie  comniunitv  as  to  threaten 
serious  conse(|uences  to  the  State  hy  the  mere  delay  over  Sunday. 

It  is  not  too  nuic'h  to  require  that  a  government  exercising  the 
sovereign  right  of  expulsion  should  state  the  reasons  of  such  expul- 
sion to  the  <;()vernnient  of  the  country  whereof  the  expelled  is  a  subject 
or  citizen,  l)e(*aiise  a  nation  is  injured  by  an  injury  to  a  citizen  and 
an  unprovoked  assault  upon  him  or  insult  to  hnn  necessarily  aifects 
the  home  trovernment.     Wliile  this  would  seem  to  be  the  require- 
ment of  international  courtesy  it  is  likewise  the  standard  prescribed 
by  international  law.     A  citation  for  these  views  is  nee<lless.     How- 
ever, attention  is  called  to  the  report  made  hv  the  late  XI.   Kolin- 
Jacquenivns  to  the  Institute  of  International  Law  on  the  right  of 
the  expulsif)n  of  foreio;ners.     If  it  ))e  borne  in  mind  that  this  report 
was  presented  in  answer  to  a  call  ])v  the  In.stitute  of  International 
Law  for  an  examination  of  the  (luestion  in  what  manner  and  within 
what    limits  trov(M*nments   may   exercise   the  rijzht   of  expulsion  of 
foreiirners,  and  if  it  he  further  remembered  that   Kolin-Jacquemyns 
was  not  only  an  authority  in  international  law  but  was  lumself  a 
niinister   of   state,    accustomed   to    handling   intricate    (|uesti(ms  of 
international  law,  it  will  he  at  once  obvious  that  the  report  states 
not  onlv  the  theorv  hut  the  usa^res  and  customs  of  international  law 
on  this  subject. 

Tlic  right  to  proliibit  tho  adiniepion  into  a  territory  or  to  exclude  from  it  ever>' 
individual  wlio  is  an  alien  to  the  political  coninninity  is  a  direct  consequence  of 
territorial  sovereignty.  *  *  »  But  in  regard  t<»  the  principle  of  territorial  stwer- 
eignty  there  are  other  principles  which  tend,  not  to  nullify  it  but  to  restrict  it* 
exercise,  an<l  upon  which  principles  it  is  desirable  that  a  IxkIv  of  poeitive  rules  be 
established.  The  first  of  these  principles  is  that  every  state  fonns  a  i)art  of  the  (*om- 
niiinitv  of  nations  of  wliich  the  whole  makes  up  humanity.  As  sucn.  it  is  not  per- 
mitte(!  it  to  isrjlate  itself  nor  to  iwjlate  its  territory  fnmi  all  nmtact  with  tlie  rest  of  the 
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world.  In  acting  thuB  it  would  i)lace  itself  outside  the  law  and  outside  the  com- 
munity of  natioiiH.  and  would  expose  itself  to  an  expropriation  in  the  cause  of  humani- 
tarian interests.  Tlie  consecjuence  of  this  principle  is  that  a  state  can  not  interdict 
in  an  al)sohite  manner  to  all  strangers  access  to  its  territory,  nor  expel  indiscriminately 
or  en  masst*  all  tliose  who  are  found  there.  *  *  *  besides  the^je  general  duties 
toward  humanity  and  towanl  the  community  of  states,  there  are  some  particular  duties 
which  are  applicalde  to  the  exercisi*  of  the  right  of  expulsion  and  which  are  founded 
upon  the  fact  that  the  individual  expelled  has  the  double  chamct^r  of  a  man  and  of  a 
citizen.  In  his  character  as  a  man  he  has  the  right  not  to  be  the  object  of  undue 
severity  nor  to  be  injured  unjustly  in  his  interests.  In  his  character  as  a  citizen  of 
another  state  lu»  can  claim  the  pnitection  of  his  sovereign  against  these  severities  of 
these  spoliations.  The  state  which  expels,  acting  thus  in  virtue  of  its  own  sovereignty, 
is  the  sole  judge  of  the  motives  which  detennine  the  measure.  It  does  not  follow 
that  these  motives  may  be  indifferent  nor  that  the  right  of  expulsion  can  be  the 
pr**text  of  arbitrary  vi(>ience.     (Revue  de  Dn)it  International,  voi.  20,  p.  498.) 

In  concluding  his  report  he  states: 

From  the  point  of  view  of  international  law  ever\'  government  of  a  sovereign  state 
has,  as  a  general  rule,  if  it  judges  it  necessary  in  the  interest  ot  this  state,  the  right 
to  admit  or  not  to  admit,  to  exi)el  or  not  to  expel,  foreigners  who  wish  to  enter  or  who 
are  found  upon  its  territory,  as  well  as  to  subject  their  admissi(m  or  their  residence 
to  the  (Mmditions  which  it  judges  necessary  in  the  interest  of  its  tranquillity  or  of  its 
security.     The  exercise  of  these  different  rights  is,  however,  subject  to  restrictions. 

Ani(m<;  wliicli  he  states  the  f()llo\vin<^: 

1.  Xo  State  can,  withtmt  placing  iiH*lf  outt^ide  the  pah*  (»f  international  law,  inter- 
dict in  an  aKsolute  manner  the  acc-cs.-^  of  all  strangers  to  it,«<  t<Trit<^ry  nor  expel  indis- 
friminatelv  or  en  masi^c  all  those  who  an*  found  there. 

m 

«*«♦♦♦» 

4.  The  right  of  expulsion  and  the  ukkIc  of  ex(Tci.'<e  of  this  right  may  be  regulated 
hv  international  treaties. 

5.  Hut  in  the  absence  of  troati<»s  tlie  st^Ue  to  which  the  exp<*lled  individual  belongs 
has  the  right  to  know  the  motives  of  the  expiilsi(m.  and  the  communication  of  these 
motives  can  not  be  refused  to  it.  Moreover,  the  expulsion  ought  to  take  place  with 
all  the  coa«<iderations  which  are  demandtn:!  by  humanity  and  the  resnect  for  acquired 
rights.  Save  in  ui^gent  castv.  a  reasimable  time  ought  to  be  allowe<i  to  the  expelled 
individual  to  settle  his  interests.  Finally,  except  in  cases  of  extradition,  he  ought  to 
Ik*  left  to  chotwe  the  point  of  the  frtmtier  from  wnich  he  prefers  to  depart  the  country, 

Tlie  rio:ht  of  a  government  to  protect  its  citizens  in  foreign  parts 
ai|:ainst  a  harsli  and  unjustified  expulsion  must  be  regarded  as  a  set- 
tled and  fundamental  principle  or  international  iaw.  It  is  no  less 
settled  and  fundamental  that  a  j^^overnment  may  demand  satisfac- 
tion and  indemnity  for  an  expulsion  in  violation  of  the  requirements 
of  international  law.  The  cases  announcing  this  right  are  so  numerous 
that  their  enumeration  would  be  wearisome.  It  may  be  permitted, 
however,  to  call  the  attention  of  the  Venezuelan  Government  to  one 
case,  so  similar  to  the  case  of  Mr.  Jaurett  that  it  would  require  a  high 
degree  of  casuistry  to  distinguLsh  them.  The  case  in  question  is 
that  of  Boffolo  V.  Venezuela,  and  was  tried  before  the  Italian  and 
Venezuelan  Commissi<m  in  100.3.  The  decision  of  the  lunpire  may 
l>e  summarized  as  follows: 

A  State  powesses  the  general  right  of  expulsion;  but  expulsion  should  only  be 
reported  to  m  extreme  instances,  and  must  be  accomplished  in  the  manner  least  inju- 
rious to  the  person  affected. 

The  State  exercising  the  power  must,  when  occasion  demands,  state  the  reason  of 
such  expubion  before  an  international  tribunal,  and  an  insufficient  reason  or  none 
being  aavan<'ed  accepts  the  conseauences. 

The  only  reasons  advanced  in  the  present  case  lH*ing  contrary'  to  the  Venezuelan 
constitution,  and  Venezuela  l)eing  a  ccaintrj-  not  of  despotic  power,  but  of  fixed  laws, 
the  umpire  can  not  accept  them  as  sufficient. 

36568—8.  Doc.  413,  60-1 36 
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It  tlierefore  appears  tliat  not  only  are  writers  of  theory  in  acconlr 
but  that  carefully  considered  and  matured  judgments  of  courts  of 
international  arbitration  approve  and  apply  the  theory  of  intern*- 
tional  law  to  the  question  or  expulsion. 

While,  therefore,  international  law  fails  to  justify  the  expulsion  of 
Mr.  Jaurett,  and  while  the  method  and  manner  of  nis  expulsion  were 
harsh  and  inconsiderate,  if  not  inhuman,  there  is  another  reason  whj 
Mr.  Jaurett  should  not  have  been  summarily  and  ignominiouslT 
expelled,  namely,  that  the  constitution  of  Venezuela  prevented  sucK 
expulsion,  and  that  the  actual  expulsion  was  in  contravention  of  the 
constitutional  law  of  Venezuela. 


cretion,  the  entry  of  foreigners  into  Venezuelan  territory,  or  to  expel 
from  Venezuelan  territory  foreigners  who  do  not  possess  an  estab- 


lished domicile  in  the  country.  A  residence  of  two  years  is  sullicient 
to  estabUsh  a  domicile  in  Venezuela,  and  Mr.  Jourett  had  resided  for 
a  period  of  eight  years;  he  had  established  himself  permanently;  he 
was  engaged  in  commercial  pursuits,  and  he  had  complied  f ullv  with 
the  re(}uirements  of  the  law.  The  provision  invoked  by  the  ftxecu- 
tive  did  not  apply  to  him,  because  he  was  a  domiciled  foreigner,  not 
a  foreigner  in  transit. 

To  justify,  by  constitutional  law,  the  expulsion  of  Mr.  Jaurett,  the 
Venezuelan  Government  has  referred  to  article  80,  section  8,  which 

fives  to  the  President  the  rio;ht,  *'in  cases  of  foreign  war,  or  domestic 
isturbances,  or  rebellion  m  arms  against  the  institutions,  upf)n 
previous  declaration  that  public  order  is  disturbed,  and  only  for  the 
time  of  the  disturbance,  *  *  *  to  arrest,  confine,  or  expel  from 
the  territory  of  the  Republic  citizens  or  foreigners  int<?rfermg  with 
the  reestablishment  of  peace.*'  It  is  at  once  apparent  that  these 
clauses  are  restricted  in  their  operation  to  cases  of  foreign  war. 
domestic  disturbance,  rebellion  in  arms,  or  to  interference  with  the 
reestablishment  of  peace.  As  none  of  these  grounds  for  Executive 
action  existed  in  the  case  of  Mr.  Jaurett,  they  are  inapplicable. 

The  expulsion  of  Mr.  Jaurett  is,  therefore,  as  unjustifiable  upon  the 
principles  of  constitutional  law  of  Venezuela  as  it  is  without  defense 
according  to  the  enlightened  theory  and  practice  of  int^^rnatioiial  law. 

In  view  of  authority  and  precedent  the  claim  of  Mr.  Jaurett  com- 
mended itself  to  the  Department  and  the  attention  of  the  Venezuelan 
Government  has  been  called  to  all  the  circumstances  of  the  case  ami 
an   indemnity  requested. 

Mr.  Jaurett  had  been  domiciled  in  Venezuela  for  many  years:  had 
acquired  property  which  was  lost  to  him  wholly  or  in  part  by  the 
unwarrantable  action  of  the  Venezuelan  authorities  in  expelling  him 
from  Venezuela  without  giving  him  an  opportunity  to  close  up  his 
affairs  and  prevent  financial  ruin.  Mr.  Jaurett  states  his  losses  at 
825,000,  and  the  Government  of  the  United  States,  finding  this  sum 
reasonable,  has  requested  its  payment  by  Venezuela.  Hitherto  the 
Venezuelan  Government  has  not  given  to  this  claim  the  care  ami 
attention  which  the  Department  of  State  feels  it  deserves.  Delay 
has  taken  the  place  of  argument,  and  the  Department  feels  that  thV 
time  has  come  for  the  settlement  of  the  indemnitv. 
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You  are  therefore  directed  courteously  but  firmly  to  present  the 
claim  of  Mi*.  Jaurett  to  Venezuela  and  to  insist  that  the  payment  of 
a  claim  so  just  in  the  light  of  international  law  should  not  he  longer 
deferred. 

2.  The  claim  of  the  Ormoco  Corporation  is  one  with  which  the 
Venezuelan  Government  has  been  familiar  for  the  past  tw^enty  years 
and  more.  For  many  years  conflicting  claimants  appeared  before 
the  Venezuelan  authorities  to  make  good  their  claim  to  different 

¥ortions  of  the  territory,  under  conflicting  and  inconsistent  grants, 
he  Venezuelan  Government  has  at  vanous  times,  by  Executive 
decree,  annulled  claims  of  concession;  the  courts  of  Venezuela  have 
held  that  such  Executive  action  was  unable  to  divest  rights  con- 
ferred upon  claimants  by  acts  of  the  Federal  Congress,  and  upon  a 
recent  and  solemn  occasion,  namely,  by  judgment  of  the  American 
and  Venezuelan  Mixed  Claims  Commission,  under  the  protocol  of 
Februar}'  17,  1903,  the  various  acts  of  the  Venezuelan  Executive 
in  contravention  of  the  title  of  claimants,  were  declared  null,  void, 
and  of  no  legal  effect  whatever. 

In  view  of  these  circumstances,  therefore,  an  extended  examinar 
tion  of  the  bases  of  the  claim  is  unnecessary;  but  for  the  purpose  of 
calling  the  attention  of  the  Venezuelan  Government  to  the  justness 
of  the  claim  and  the  long-suffering  of  the  claimants  patiently  borne, 
certain  facts  are  set  forth: 

On  September  22,  1883,  the  Government  of  Venezuela  granted  to 
Cyrenius  C.  Fitzgerald,  liis  associates,  assigns,  and  successors,  for 
the  term  of  ninety-nine  years,  a  concession  of  a  certain  portion  of 
the  delta  of  the  Orinoco,  with  the  exclusive  right  to  develop  the 
resources  of  the  territory  granted,  which  was  national  property. 
This  concession  was  approved  by  Congress  May  27,  1884,  and  on 
the  14th  day  of  June,  1884,  Fitzgerald  conveyed  to  the  Manoa  Com- 
pany (Limited)  the  entire  concession,  with  all  his  rights  thereunder. 

On,  the  1st  day  of  January,  1886,  General  Guzman-Bianco,  envoy 
extraordinary  and  minister  plenipotentiary  of  Venezuela  to  various 
courts  of  Europe,  entered  into  a  contract  with  one  George  TurnbuU, 
an  American  citizen,  for  the  region  previously  granted  to  Fitzgerald, 
but  such  contract  was  to  **  enter  into  vigor  in  case  of  the  becoming 
void  through  failure  of  compliance  within  the  term  fixed  for  this  pur- 
pose of  the  contract  celebrated  w^ith  Mr.  C}Tenius  C.  Fitzgerald  the 
22d  of  September,  1883,  for  the  exploitation  of  the  same  territory." 

Bv  resolution  of  the  Executive  and  the  federal  council,  dated  Siep- 
t^mber  9,  1886,  the  Fitzgerald  contract  was  declared  insubsistent  and 
no  longer  in  force,  and  on  the  following  day  the  contract  with  Turn- 
bull  was  ratified  by  the  Executive  and  the  federal  council  and  was 
approved  by  Congress  on  April  28,  1887. 

Leaving  out  minor  transactions,  it  would  appear  that  on  May  28, 
1895,  the  Manoa  Company,  the  successor  to  Fitzgerald's  rights,  peti- 
tioned the  Government  to  acknowledge  and  reaffirm  by  decree  its 
rights  and  ownership  of  the  entire  Fitzgerald  concession,  and  the 
President  of  the  Republic,  on  the  18th  of  June,  1895,  declared  the 
annulment  of  the  contract  for  the  concession  granted  to  Turnbull ;  on 
the  same  day  the  Government  issuing  a  decree  ratifying  and  reaffirm- 
ing the  ori^nal  Fitzgerald  grant,  as  vested  in  the  Manoa  Company, 
and  authorizing  said  company  to  renew  its  work  of  exploitation  and 
development. 
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On  October  17,  1895,  the  Manoa  Companj^  conveyed  its  entire  grani 
to  the  Orinoco  Company,  and  the  President  of  Venezuela,  on  Novem- 
ber 20,  1895,  reco^iized  as  valid  this  transfer  made  by  the  Manot 
Company. 

Passing  from  immaterial  transactions,  it  appears  that  on  the  10th 
day  of  October,  1900,  the  supreme  chief  of  the  llepublie  bv  resolution 
of  that  date,  promulgated  through  the  minister  of  the  interior, 
declared  the  t'itzgerald  contract  of  September  22,  1883,  upon  which 
the  Orinoco  Company  based  its  rights,  msubsistent  and  annulled,  and 
that  the  decree  of  June  18,  1895,  ratifying  the  contract  after  ii  had 
been  annulled  by  the  decree  of  September  9,  1886,  was  ineffectutl 
without  the  intervention  of  a  new  contract,  wiiich  had  not  been  made; 
and  on  May  14, 1901,  the  Government  of  Venezuela  issued  an  abstract 
of  certificate  from  the  registry  of  the  records,  finding  and  certifying 
that  the  title  to  the  property  had  been  continuoush",  from  the  I3th 
of  Mav,  1888,  when  the  same  was  granted,  until  the  14th  of  May,  1901, 
vested  solelv  in  TumbuU. 

Such  was  the  state  of  affairs  when  the  United  States  and  Venezuelan 
Claims  Commission  was  organized  under  the  protocol  of  February  17, 
1903.  In  view  of  the  fact  that  the  various  claims  and  count erc*faiiiw 
based  upon  the  transactions  beginning  on  the  22d  of  September,  18S3, 
to  the  (late  of  the  Commission,  were  referred  to  the  Commission  and 

fassed  upon  by  this  Commission,  antl  inasumch  as  the  finding  of  the 
ommission  was  as  binding  ui>on  Venezuela  as  it  was  upon  the  claim- 
ants, and  in  view,  furthermore,  of  the  fact  that  the  judgment  of  the 
internati(mal  tribunal  in  favor  of  the  Manoa  Company  is  a  public 
record,  it  is  unnecessary  to  do  more  than  call  the  decision  of  the 
Commission  to  the  careful  attention  of  the  Venezuelan  Government. 

It  should  b(»  stated,  however,  that  the  court  held  squarely  that  a 
right  vested  in  the  claimants  by  an  art  of  the  Federal  Congress  of  Ven- 
ezuela ( ould  not  be  vitiated  or  destroved  bv  the  decree  of  the  Venez- 
uelan Executive;  that  the  cancelUition  of  a  concession  so  granted 
and  safeguarded  was  a  matter  for  judicial,  not  political,  action.  The 
effect  of  the  decision  of  the  court,  therefore,  was  to  reestablish  the 
Fitzgerahl  concession  and  to  vest  in  the  Orinoco  Corj)oration,  as 
assignee  of  the  Orinoco  Company,  the  entire  interest  of  the  original 
concession  of  September,  1883. 

The  rights  of  the  Orinoco  Corporation,  however,  recognized  and 
safeguarded  by  a  decision  of  an  international  tribunal,  do  not  depend 
solely  upon  th(»  judgment  of  this  tribunal,  for  on  the  1st  da\'  of  March. 
1900,  the  federal  court  of  Venezuela  held  snuarely,  on  a  suit  brought 
by  one  Juan  Padnm  Ustariz  to  declare  the  ritzgerald  contract  insuh- 
sistent,  that  a  contract  once  properly  granted  could  not  l>e  annulled 
by  Executive  decree. 

It  thus  aT)pears  that  the  Orinoco  Corporation  is  in  the  enviable 
j)ositi(m  of  having  its  rights  recognized  by  an  international  tribunal 
and  by  the  highest  constitutional  court  of  Venezuela. 

Notwithstanding  these  solemn  adjudicaticms  and  during  the  pend- 
ency of  the  action  in  the  Venezuelan  federal  court  the  (xovernment 
of  Venezuela  granted  and  conceded,  on  the  2d  of  January,  1906,  to 
a  Venezuelan  citizen  a  part  of  the  territory  embraced  within  the 
Fitzgerald  concession.  And  it  may  be  said  in  pa.ssing  that  this  grant 
of  1900,  notwithstanding  its  utter  illegality,  was  oHicially  recognized 
bv  the  Venezuelan  Government   as  late  as  Januarv  12,   1907.     On 
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the  5th  day  of  January,  1900,  a  second  o:rant  was  made  conflictine: 
with  the  ri<^hts  of  the  Orinoco  Corporation.  On  the  20th  day  or 
February  a  third  grant  was  made  of  territory  within  the  Fitzgerald 
concession,  and  on  the  7th  day  of  March,  one  week  after  the  decision 
of  the  court,  a  further  couvcssion  of  property  situated  within  the 
Fitzgerald  grant  was  maile  by  the  Venezuelan  Government. 

In  view  of  the  circumstances  of  this  case,  the  repeated  favorable 
adjudications  setthng  the  question  of  title  and  vesting  it  securely 
in  the  claimants,  it  would  seem  that  these  acts  of  \enezuela  are 
clearly  unjustifiable.  The  repeated  concessions  of  territory  within 
the  Fitzgerald  concession  evidence  an  intent  either  to  hinder  the 
company  from  exploiting  the  concession,  or  to  destroy  the  concession 
by  grants  inconsistent  with  its  existence.  It  is  needless  to  say  that 
the  Orinoco  Corporation  can  not  undertake  the  exploitation  of  its 
concession  while  its  title  is  thus  interfered  with,  and  the  constant 
and  repeated  granting  away  of  its  vested  rights  by  the  Venezuelan 
Government  in  contravention  of  international  and  national  judg- 
ments offers  little  encouragement  to  the  investment  of  labor  and 
capital  in  the  (leveloj)ment  of  their  property.  The  corporation  has 
sought  relief  in  the  courts  and  overcome  opposition.  It  can  not 
enter  into  a  conflict  with  the  Venezuelan  Executive. 

In  view,  therefore,  of  all  the  facts  set  forth,  you  are  instructed  to 
request  from  the  Venezuelan  Government  its  assent  to  an  immediate 
reference  to  a  tribunal  of  The  Hague  Permanent  Court  of  Arbitra- 
tion (unless  some  other  tribunal  shall  be  agreed  upon),  and  on  which 
no  national  of  either  country,  or  of  any  country  interested  in  the  con- 
troversy, shall  sit,  to  consider  and  determine — 

1.  Whether  by  the  wrongful  acts  of  the  Venezuelan  Government, 
its  officers  and  agents,  the  contract  rights  of  the  Orinoco  Corporation 
have  been  destroyed  and  the  value  of  its  concession  impaired  or 
destroyed;  and 

2.  Whether  injuries  have  been  inflicted  upon  the  Manoa  Company 
(Limited)^  the  Orinoco  Company  (Limited) ,  and  the  Orinoco  Cori)ora- 
tion,  or  either  of  them,  by  wrongful  interference  with  or  trespasses 
upon  them  while  in  the  partial  or  entire  enjoyment  of  their  contract 
rights  in  the  Fitzgerald  concession;  and  to  award  damages  accord- 
ingly, payable  in  American  gold  and  bearing  interest  from  the  date  of 
the  sentence  until  paid  and  with  power  in  the  tribunal  to  fix  the  time 
and  manner  of  payment  of  said  awards. 

You  are  also  instructed  torecjuest  that,  pending  the  arbitration,  all 
proceedings  in  the  suit  which,  it  is  said,  has  recently  been  begun  by 
the  Venezuelan  Government  against  some  of  said  comi)anies  to  annul 
or  cancel  said  Fitzgerald  concession  shall  be  stayeci  and  that  the 
status  quo  shall  be  preserved. 

3.  The  tliird  claim  is  that  of  the  Orinoco  Steamship  Company, 
incorporated  on  January  31,  1902,  under  the  laws  of  New  Jersey  for 
the  purpose  of  accjuiring  and  taking  over  ^'as  a  going  concern,  the 
business  now  carried  on  by  the  Orinoco  Shippiniij  and  Trading  Com- 
pany (Limited),  of  London,  England."  Ihis  latter  company  was 
•incorporated  in  England  on  the  14th  day  of  July,  1898,  and  the  Ori- 
noco Steamship  Company  appears  as  the  assignee  to  any  and  all 
rights  which  the  Orinoco  Shipping  and  Trading  Company  (Limited) 
had  acquired.  The  English  company  was  itself  organized  to  acquire 
properties  in  Venezuela,  including  concessions  ana  to  carry  on  the 
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business  of  steamship  transportation.  The  capital  stock  of  this  com- 
pany was  $100,000  and  of  this  all  except  seven  statutory  shares  was 
owned  by  American  citizens.  As  the  present  Orinoco  Steamship 
Company  is  owned  and  controlled  in  its  entirety  by  these  American 
citizens,  it  wall  appear  that  the  claim  was  largely  American  in  its 
inception  and  that  it  is  now  wholly  American. 

On  December  12, 1898,  the  Shippinjj  and  Trading  Company  acquired 
by  j)iirchase  tlie  entire  assets  of  two  Venezuela  coq)orations.  Among 
tficse  was  a  fnmchiso  of  unquestioned  validity  known  as  the  GreD 
concession,  wliich  provided  for  the  establislmient  of  a  regular  steam- 
ship Une  between  Ciudad  BoUvar  and  the  ports  of  Curacao  and 
Trinidad,  British  West  Indies,  and  included  permission  to  navigate 
the  Macarco  and  Pedernales  channels  of  the  Orinoco  Kiver,  notwith- 
standing the  jc^eiieral  law  of  Venezuela  proliibiting  vessels  engaged 
in  foreign  trade  with  Ciudad  Bohvar  from  proceedin^c  otherwise  than 
by  the  Boca  Grande  (Great  Mouth)  of  that  nver.  This  concession  was 
to  have  a  duration  of  fifteen  vears.  By  executive  decrees  of  Octo- 
ber  18,  1898,  and  September  4,  1899,  the  transfer  of  this  concession  to 
the  shipping  company  was  recognized  and  approved  by  the  Govern- 
ment of  Venezuehi. 

It  further  appears  that  the  Government  of  Venezuela  was  at  that 
time  indebted  to  the  shipping  company  as  the  assignee  of  the  Ori- 
noco Ked  Star  Line,  one  of  the  Venezuehm  corporations  above  referred 
to,  in  the  alloircd  sum  of  877,818.01 ,  and  in  the  further  alleged  amoiint 
of  8-176. 7o2. 50  for  services  rendered  the  Government,  for  whicli  l>ills 
had  l)een  (hily  submitted  aiul  not  (|r.esti<med  or  disputed,  and  that 
the  Venezuelan  Government  entered  into  an  agreement  with  the 
shipping  coni|)any  on  ^lay  10,  1900.  According  to  the  terms  of  this 
agreement  the  Government  paid  100,000  boHvars  ($19/219.19)  down 
and  agreed  to  pay  100,000  bolivars  (819,219.19)  more,  and  granted 
an  extension  oi  the  concession  held  by  the  shipping  company  for  a 
further  term  of  six  years — that  is,  until  1915.  In  return  the  com- 
pany acknowledged  full  satisfaction  for  the  above  claims  held  against 
the  Venezuelan  Government. 

By  executive  decree  of  October  o,  1900,  the  law  of  July  1,  1893, 
which  prohibited  the  free  navigation  of  the  Macareo,  Pedernales,  and 
other  navigal>le  waterways  of  the  Orinoco  River  was  repealed, 
thereby  destroyhig  the  exclusive  right  to  use  these  channels  wliich 
the  shipj)ing  com|)anv  claimed  was  conferred  by  the  concession  and 
which,  as  a  matter  of  fact,  they  had  enjoyed  up  to  that  time. 

By  a  later  executive  decree,  dated  December  14,  1901,  the  Ven- 
ezuelan Government  al)solutely  annulled  the  extension  of  the  con- 
cession granted  by  the  contract  of  May  10,  1900.  At  the  time  of  this 
decree  tlie  company,  owing  to  misfortunes  which  had  befallen  its 
other  vessels  in  the  troubled  times  of  tlie  revolution,  possessed  only 
one  steamer  available  for  its  La  Guaira  service.  It  appealed  to  the 
Governmejnt  of  Venezuela  for  a  promise  for  protection  for  this  vessel, 
and  received  in  return  a  note  inclosing  a  copv  of  the  executive  decree 
annulling  the  extension  of  the  concession.  'The  company,  which  had 
hitherto  endeavored  to  carry  out  its  part  of  the  contract  irrespective 
of  the  decree  of  October  5,  1900,  destroying  the  exclusive  charat*ter  of 
the  concession  which  it  claimed  as  of  right,  seems  to  have  given  up  in 
despair  and  abandoned  any  further  effort  to  continue  navigation  b<^ 
tween  La  Guaira  and  the  Orinoco  (although  it  maintained  its  service 
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between  Ciudad  Bolivar  and  Trinidad  until  interdicted  by  the  Ven- 
ezuelan Government,  May  31,  1902,  on  account  of  the  disturbed  state 
of  the  country),  and  to  have  turned  first  to  England  and  then  to  the 
United  States  for  diplomatic  relief. 

On  April  1,  1902,  the  Orinoco  Shipping  and  Trading  Company 
(Limited),  for  value  received,  duly  tissigned  and  transferred  to  the 
Orinoco  Steamship  Company,  hereafter  referred  to  as  the  steamship 
company  or  the  claimant,  all  its  assets,  of  every  sort  and  kind,  includ- 
ing its  V(»nezuelan  franchises  and  properties  and  all  claims  and 
demands  in  its  favor  against  the  Republic  of  Venezuela.  Thereafter, 
from  time  to  time,  the  claim  of  tnc  Orinoco  Steamship  Company 
formed  the  subject  of  correspondence  between  the  Unitea  States  and 
the  Oovernment  of  Venezuela. 

As  a  result  of  these  negotiations,  on  February  17,  1903,  a  protocol 
of  agreement  for  arbitration  was  entered  into  between  the  United 
States  and  Venezuela,  covering  **all  claims  owned  by  citizens  of  the 
United  States  of  America  against  the  Republic  of  Venezuela  which 
have  not  been  settled  by  diplomatic  agreement  or  by  arbitration 
between  the  two  Governments,  and  whicn  shall  have  been  presented 
to  the  commission  hereinafter  named  by  the  Department  of  State 
of  the  United  States,  or  its  legation  at  Caracas."  The  terms  of  the 
protocol  provided  that  ** before  assuming  the  functions  of  their 
office  the  conunissioners  and  the  umpire  shall  take  solemn  oath 
carefully  to  examine  and  impartially  decide,  according  to  justice  and 
the  provisions  of  this  convention,  all  claims  submitted  to  them,  and 
such  oaths  shall  be  entered  on  the  record  of  their  proceedings.  The 
commissioners,  or,  in  case  of  their  disagreement,  the  umpire,  shall 
decide  all  claims  upon  a  basis  of  absoRite  equity,  without  regard 
to  objections  of  a  technical  nature  or  of  the  provisions  of  local  leg- 
islation.'' 

The  claim  of  the  steamship  company  was  duly  submitted  to  the 
arbitral  tribunal  so  constituted.  Tlie  claim  consisted  of  four  items: 
(1)  For  $1,209,701.05,  which  sum  the  claimant  company  reckoned  as 
due  for  damages  and  losses  caused  by  the  executive  decree  of  Octo- 
ber 5,  1900,  said  decree  having,  as  the  company  affirmed,  annulled  its 
exclusive  concessionary  right ;  (2)  for  100,000  bolivars,  or  $19,219.19, 
overdue  on  account  of  the  settlement  contract  of  May  10,   1900; 

(3)  for  $147,638.79,  at  which  the  claimant  company  estimated  its 
damages  and  losses  sustained  during  the  revolution  and  the  value 
of  services  rendered  by  the  company  to  the  Government  of  Venezuela; 

(4)  for  $25,000  for  counsel  fees  and  expenses  incurred  in  protecting 
and  pursuing  its  rights. 

The  commissioners  appointed  by  the  United  States  and  Wnezuela 
having  disagreed,  the  claim  was  referred  to  the  umpire.  Doctor 
Barge,  who  awarded  $28,224.93  I'uited  States  gold  to  the  claimant 
company,  this  being  the  amount  which  he  found  due  for  services, 
etc.,  rendered  the  Venezuelan  Government  by  the  claimant  company 
subsec[uent  to  the  transfer  to  the  claimant  of  all  the  rights  of  the 
shipping  company.  Doctor  Barge  rejected  all  the  other  contentions 
of  the  claimant,  especially  refusmg  to  allow  damages  for  the  annul- 
ment of  the  alleged  exclusive  concession  held  by  the  shipping  company. 

After  holding  that  he  had  jurisdiction  over  the  case,  the  umpire  re- 
jected the  first  item  in  the  claim  of  the  company — the  claim  for 
damages  caused  by  the  annulment  of  its  ^^^^^    '  '^  franchise — on  three 
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grounds:  (I)  Bociiuse  in  Iho  opinion  of  the  umpire  the  concession  JiJ 
not  ronfor  tho  exclusive  right  clainicil  by  the  coinpanj';  (2)  because 
Article  XI\'  of  llie  concession  bars  recoveiy  before  an  intematiouAl 
tribinial,  even  aUliough  the  exchisive  ri«;ht  claimed  by  the  coiiip«iDr 
existed,  and  even  altnouj::h  Ai*tlcle  XIV  did  not  prevent  the  umpire 
from  taking;  jurisdiction  of  the  case,  for  by  Article  XIV  the  conie?- 
sionary  pledged  himself  not  1o  submit  any  dispute  or  coiilroTeKV 
which  [\ny:}\\  arise  with  regard  to  the  interpretation  or  execution  of 
the  contract  to  any  but  a  Venezuelan  tribunal;  (3)  because  the 
transfer  from  the  Orinoco  Shipping  and  Trading  Company  to  the 
claimant  had  never  b>en  notihed  to  the  Government  of  Venezuek 
in  accordance  with  the  terms  of  Article  XllI  of  the  concession. 

The  second  item  in  the  claim  of  the  company  for  100,0(K)  bolivars 
was  rejected  by  the  umpire,  lirst  upon  the  suggestion  that  it  had  noi 
been  4fatisfactorily  proved  that  the  sum  claimed  was  then  due,  but 
principally  upon  two  of  the  grounds  already  given  for  rejecting  the 
company's  principal  claim  in  regard  to  the  exclusive  franchise, 
namely,  on  account  of  the  ])rovision  of  the  contract  binding  the  coin- 

[)any  to  seek  redress  only  in  the  local  courts,  and  because  the  Venezue- 
an  Government  had  not  been  notified  of  the  transfer  of  the  claim 
from  the  Orinoco  Shipping  and  Trading  Company  to  the  present 
claimant. 

Of  the  various  sums,  amounting  in  all  to  $147,638.79,  which,  grouj^ed 
together,  (•()iis(itute  tlie  third  item  in  the  company's  claim,  the  umpire 
allowed  ^28, 224.93  and  disallowed  the  remainder.  Of  this  am«>inu 
abcnit  §(')(),()()()  a[)pear  to  have  been  disallowed  for  reasons  g<»in«r  m 
the  merits  of  th(^  chiim,  and  84i),97S.7r),  practically  all  the  renniinJer. 
were  disallowed  upon  the  ground  that  the  transactions  up«)n  whi'-h 
the  claim  for  this  sum  was  foun<le(l  took  place  prior  to  the  trai:>fer 
from  the  Orinoco  Shipping  and  Trading  Company  to  the  claimant, 
and  the  transfer  had  never  been  properly  notihed  to  the  Venezuelaii 
(lovermnent. 

The  item  of  S2o,()0()  for  counsel  fees  and  expenses  shared  the  fate 
of  the  greater  |)ortion  of  the  company's  claim  and  was  disallowed. 

It  is  a  reexamination  of  this  award  before  an  impartial  and  eom|x^ 
tent  tribunal  that  the  claimant  now  asks. 

To  this  reasonable  recfuest  that  the  case  of  the  Orin«)C()  Steamship 
Company  be  reopened  and  that  the  case  be  submitted  in  its  entirety 
to  an  impartial  and  intermit ional  reexamination,  the  Venezuelan 
Govermnent  sets  u|)  as  a  bar  the  fact  that  this  decision  of  the  Ameri- 
can-Venezuelan Mixed  Claims  Conunission  is  final,  and  that  to  reopen 
a  decision  of  a  court  of  arbitration  would  be  to  disregard  the  finality 
of  such  d(»cision. 

To  this  tiiere  is  an  obvious  and  very  reasonable  replv,  namely,  that 
a-decree  of  a  court  of  arbitration  is  only  final  provided  the  court  acts 
within  the  terms  of  the  |)rotocol  establishing  the  jurisdiction  of  the 
court,  and  that  a  disregard  of  such  terms  necessarily  deprives  the 
decision  of  any  claim  to  finality.  In  this  individual  case  the  j)roiucol 
specifically  stated  that  "the  conunissioners,  or,  in  case  of  their  dis- 
agreement, th(»  umj)ire,  shall  decide  all  claims  u])on  a  ba^^is  of  absohite 
etjuity,  without  regard  to  objections  of  a  technical  nature  or  of  the 
provisions  of  local  le<xishition." 

The  equity  meant  is  clearly  not  local  equity,  that  is,  not  necessa- 
rily the  e(|uity  of  the  Cnited  States  or  the  equity  of  Venezuela,  but  the 
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spirit  of  jiLstice  a])|)Iied  to  a  coiuTote  Cjuostion  irnspective  of  local 
statute,  ordiiuuu'e,  or  iiiter|)retatioii. 

Attontiou  has  already  i)oeii  called  to  the  expressed  terms  of  the 

I:)rotocol  defining  the  jurisdicttion  of  the  coniniission  to  be  estab- 
ished  thereunder,  and  it  will  be  recalled  that  all  claims  owned  by 
citizens  of  the*  United  States  a*riwnst  the  Republic  of  Venezuela  were 
to  be  submitted  which  had  not  been  settled  oy  diplomatic  aCTeement 
or  arbitration  between  the  two  Governments.  It  was,  fiirtTiermore. 
stated  in  express  terms  that  these  claims  so  owned,  unsettled,  ana 
outstandinjr  should  be  'examined  and  decided"  by  the  mixed  com- 
mission to  be  appointed.  Nevertheless,  in  express  violation  of  the 
terms  of  the  protocol,  claims  amountiiitj  in  the  aggregate  to  about 
$70,000,  partially  for  money  loaned  and  admittedly  due  to  the  claim- 
ant company,  partially  for  services  rendered  by  the  claimant's,  vessel 
to  the  \  enezuelan  Government  and  for  damages  for  the  detention 
of  such  vessel,  were  disallowed  by  the  umpire. 

To  say  that  these  claims  should  be  rejected  for  lack  of  jurisdiction 
would  be  as  was  said  by  Ralston,  umpire,  in  the  Martini  case  (Ral- 
ston's  Report,  p.  S41),  '^equivalent  to  claiming  tliat  not  all  *  *  * 
claims  were  referred  to  (the commission),  but  only  such  *  *  *  claims 
as  have  been  contracted  about  previously,  and  in  this  manner  and  to 
this  extent  only  the  protocol  could  be  maintained,"  and  it  is  equally 
vicious  in  law  and  equally  disastrous  in  fact  to  the  claimant  to  assume 
technical  jurisdiction  over  the  claim  and  then  disallow  it,  evidently 
on  its  merits,  because  of  the  clause  in  question,  as  the  umpire  did. 
For  this  Government  can  never  admit  that  a  claim  un})assed  upon 
by  a  Venezuelan  court  is  not  a  claim  which  it  has  a  right  to  protect 
and  enforce,  and  by  protocol  to  submit  to  an  international  conven- 
tion to  the  end  that  such  claim  in  its  entirety  be  ])assed  upon,  or  to 
quote  the  exact  language  of  the  protocol,  be  "examined  ancl  decided" 
upon  its  merits  irrespective  of  any  contract  or  waiver  which  the  holder 
oi  the  claim  may,  in  his  private  capacity,  have  made  with  the  con- 
tracting government. 

And  not  (mly  did  the  umpire  in  disallowing  these  claims  upon  the 
gnjimd  of  the  Calvo  clause,  do  violence  to  the  terms  of  the  protocol 
in  the  manner  alreadv  stated,  namelv,  bv  refusing  to  examine  them 
on  their  merits,  but  also  by  disallowing  thes?  claims  he  violated  the 
express  provisions  of  the  protocol  that  all  claims  submitted  should 
be  examined  in  the  light  of  absolute  equity  ''without  regard  to  ob- 
jections of  a  technical  nature,  or  of  the  provisions  of  local  legislation.'* 

It  is  difficult  to  see  how  the  umpire  could  more  clearly  have  disre- 
garded the  plainest  princij)les  of  justice  and  e(|uiiy  than  to  disallow 
the  claims  (»f  the  claimant  up<m  the  ground  that  it  had  vi(>laled  the 
Calvo  clause  in  seeking  redress  by  international  reclamation,  when 
admittedly  the  defendant  Government  violated  every  j)rovision  of 
the  contract  by  totally  annulling  it.  To  cpiote  th(»  lanjruage  of  the 
umpire,  'in  the  face  of  absolute  ecpiiiy  the  trick  of  makmg  the  same 
contract  a  chain  for  one  party  and  a  scn^w-press  for  the  other  never 
can  have  success."  (Ralston's  Re|>ort,  p.  21.)  And  it  is  doubly 
difficult  to  understand  the  reasoning  by  which  one  parly  to  a  contract 
may  violate  all  its  terms  by  annulling  it  and  vet  refer  to  those  verj'' 
terms  as  existent  and  measuring  the  rights  ot  the  claimant'  seeking 
redress. 
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Again  the  umpire  disregarded  the  express  terms  of  the  protocol 
above  quoted  when  he  gave  as  another  reason  for  disallowing  these 
same  claims,  amounting  to  about  $70,000,  that  either  by  the  terms 
of  the  contract  with  the  company  or  by  provision  of  Venezuelan 
law  it  was  necessary  for  the  claimant  to  notify  the  Venezuelan  Gov- 
ernment, the  other  party  to  the  contract  and  the  debtor  of  the  trans- 
fer of  the  claims  in  question  from  the  Orinoco  Shipping  and  Trading 
Company  to  the  Orinoco  Steamship  Company,  for  a  clearer  illustra- 
tion could  liardly  be  found  of  a  stickling  for  technicalities  and  disre- 
gard of  general  equity  than  this  ruling.  Absolute  equity'  in  Anglo- 
Saxon  countries  does  not  require  the  creditor  to  notify  the  debtor  of 
the  transfer  of  a  debt  provided  said  transfer  does  not  injuriously 
affect  the  rights  of  the  debtor,  and  absolute  equity  does  not  mean 
the  technical  provision  of  the  Venezuelan  law  or  the  teclinical  re- 
quirements of  the  contract  between  the  parties.  Absolute  equity 
assimilates  knowledge  to  specific  notice  according  to  the  require- 
ments of  local  legislation.  Of  the  transfer  in  question  the  Govern- 
ment had  actual  knowledge. 

While  this  Government  believes  that  such  a  disregard  of  the  ex- 
press terms  of  the  protocol  justifies  a  reopening  and  a  resubmission 
of  the  entire  case  to  an  impartial  tribunal  there  are  other  reasons 
which  tend  to  discredit  the  judgment  in  its  entirety. 

The  claimant  alwavs  contended  that  the  franchise  CTanted  bv  the 
Grell  contract  was  an  exclusive  franchise  to  ply  between  a  foreijrn 
port  and  Trinidad  and  to  use  at  the  same  time  the  channels  which 
w^rc  exclusively  reserved  to  coastal  trade.  In  other  words,  the 
company  was  to  engage  in  foreign  commerce,  but  was  to  possess  at 
one  and  the  same  time  the  right  to  use  certain  channels  which  it 
would  not  have  had  the  right  to  use  l)ut  for  the  concession.  While 
this  would  in  itself  have  been  a  considerable  advantage,  the  benefit 
of  the  contract,  according  to  the  claimant,  consisted  in  the  fact  that 
the  company  was  to  possess  the  exclusive  right  to  navigate,  to  trade 
with  foreign  j^orts,  and  vet  to  use  the  channels  reserved  to  <  oastal 
trade,  and  that  during  the  continuance  of  the  concession  to  the  com- 
pany no  like  privilege  woidd  be  extended  to  any  competing  com- 
pany. 

In  the  o])ini(m  of  the  umpire  the  exclusiyeness  was  not  a  matter  of 
law,  but  he  oyerlooked  the  im])ortant  and  fundamental  point  that 
the  company  was  to  exercise  exclusively  the  right  and  ]>rivilege 
specified  in  the  concession  until  such  time  as  the  Venezuelan  Gov- 
ernment should  fix  certain  points  of  transshipment  and  make  the 
necessary  installation.  Supj)osing  that  the  umpire  was  right  in  his 
construction  of  the  ccmtract,  which  is  not  admitted,  that  the  exclu- 
siveness  claimed  by  the  company  did  not  exist  in  law,  it  necessarily 
follows  that  the  exclusiveness  existed  in  fact,  and  the  company  was 
therefore  entitled  to  the  exclusive  right  claimed  until  the  Venezuelan 
Government  divested  that  right  by  establishing  i)oints  of  transsliin- 
ment  and  making  the  necessary  installations.  In  other  words,  the 
fixing  of  these  various  j)oints  of  transshipment  and  the  establishing 
of  the  necessary  installations  were  made  a  condition  precedent  to  the 
deprivation  of  any  exclusive  right  which  the  comi)any,  as  a  matter 
of  law  or  as  a  matter  of  fact,  enjoyed. 

The  judgment  of  the  umpire,  therefore,  disregarding  these  simple 
yet  essential  considerations  is  wholly  unacceptable.     He  did,  indeed. 
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take  jurisdiction,  but  the  error  committed  was  so  gross  and  so  pal- 
pable that  this  Government  can  not  ask  its  citizens  to  accept  this 
judgment  as  a  finality. 

^though  these  contentions  have  been  called  at  various  times  to 
the  attention  of  Venezuela  and  the  request  made  courteously  and 
with  confidence  that  the  claimant's  case  in  its  entirety  be  submitted 
to  a  reexamination  before  a  competent  and  impartial  tribunal,  the 
Venezuelan  Government  has  interposed  curtly  that  ^^the  decisions  of 
the  commissioners,  and  in  the  event  of  their  disagreement,  those  of 
the  umpire,  shall  be  final  and  conclusive/'  At  the  very  moment  and 
almost  m  the  same  breath,  that  Venezuela  declared  the  finahty  of  the 
judgments  of  the  commission  she  has  been  busy  protesting  Belgian 
and  Mexican  awards,  although  the  protocols  under  which  these  two 
commissions  were  established  provided  **the  decisions  of  the  com- 
mission, and  in  the  event  of  their  disagreement,  those  of  the  umpire, 
shall  be  final  and  conclusive/'  It  would  appear,  therefore,  to  a  dis- 
interested person  that  judgments  in  favor  of^  Venezuela  are  final  and 
conclusive,  but  that  judgments  adverse  to  Venezuela  are  not  final 
nor  at  all  conclusive. 

In  this  conflict  between  theory  and  practice  this  Government  not 
unnaturally  looks  to  the  practice  of  Venezuela. 

It  is,  however,  apposite  to  call  the  attention  of  the  Venezuelan 
Government  to  the  fact  that  the  United  States  has  granted  on  various 
occasions  the  request  that  it  now  confidently  makes;  that  the  United 
States  at  the  request  of  Mexico  set  aside  an  unjust  arbitral  award,  and 
that  as  Venezuela  may  doubtless  recall,  at  its  express  and  distinct 
request  the  United  States  set  aside  the  findings  of  the  United  States 
and  Venezuela  Couunission  of  1866  and  appointed  a  new  commission 
under  a  convention  signed  in  1888,  whereby  a  saving  resulted  to  Vene- 
zuela amounting  in  the  aggregate,  including  interest,  to  nearly  a  mil- 
lion and  a  half  dollars,  as  compared  with  the  findings  of  the  first  com- 
mission. 

In  view,  therefore,  of  the  circumstances  of  the  case  and  the  express 
violations  of  the  terms  of  the  protocol,  or  errors  in  the  final  award, 
arising  through  gross  errors  of  law  and  fact,  and  in  the  lij^ht  of  the 
history  of  both  nations  in  the  matter  of  arbitral  awards,  this  Govern- 
ment insists  upon  and  confidently  expects  a  reopening  and  a  resub- 
mission of  the  entire  case  of  the  Orinoco  Steamship  Company  to  an 
impartial  and  a  competent  tribunal. 

4.  The  claim  of  tne  New  York  and  Bermudez  Companv  ac];ainst 
Venezuela  is  one  of  long  standing  in  the  Department,  and  tne  details 
of  the  \^Tongs  suffered  by  the  untortunate  claimants  are  familiar  alike 
to  the  diplomatic  and  judicial  authorities  of  Venezuela.  In  order, 
however,  that  the  facts  of  this  case  may  be  presented  and  the  attitude 
of  this  Government  justified,  the  origin,  history,  and  present  status 
of  this  case  are  set  forth  briefly  and  pointedly. 

The  company  claims  the  ownership  of  an  asphalt  lake  situated  in 
the  State  or  Bermudez  by  three  separate  and  distinct  titles,  each  one 
of  which  was  lawfully  acquired  from  the  Venezuelan  Government. 
Venezuela  has  by  judicial  process  canceled  the  first  of  these  titles, 
and,  as  an  incident  to  the  cancellation  of  this  one  title,  has  taken 
possession,  which  it  now  retains,  of  the  properties  obtainAA  umW 
the  second  and  third  titles. 
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On  September  15,  18S3,  one  Horatio  11.  Haniiltou,  an  America 
citizen,  obtained  from  Guzman  Blanco,  President  of  Venezuela,  for 
the  period  of  twenty-five  years,  a  concession  or  contract  for  the 
exclusive  exploitation  of  asphalt  and  of  the  uncultivated  lands  in 
the  State  of  Ik^rnuidez.  The  concession  jj;ave  **the  right  to  explore 
and  exploit  tlie  natural  products  of  the  forests,''  consistin;?  prind- 
pallv  of  woods  and  rcvsins,  '* existing:  in  the  uncultivated  lantis  of  the 
State  of  Bennudez.''  Article  2  j:]:ranted  '*thc  rit^ht  to  exploit  the 
asphalt  in  the  said  State  of  Bermudez;"  article  8  providetl  tint 
during  the  period  of  twenty-live  years  "the  Government  will  not 
grant  any  similar  concession  in  the  State  of  Bermudez  to  any  other 
person:''  article  10  provided  that  the  contract  could  l)e  transferred 
upon  notice,  and  the  contract  specifically  provided  in  article  9  thai 
'^m  case  of  ntmfullillment  of  any  of  the  stipulations  expressed,  liiis 
will  annuU  the  present  contract  ipso  facto/'  In  other  wonis,  the 
contract  was  a  <^rant  of  the  right  to  explore  and  exploit  within  the 
State  of  Bennudez  during  a  period  of  twenty-five  years,  ami  that  Id 
case  of  failure  to  exercise  this  right,  or  to  perform  the  ctuiditioos 
expressed  in  the  concession,  the  contract  was  to  be  null  and  void. 

To  this  contract  there  was  afterwards,  on  October  1V>,  1SS3, 
appended  an  additional  article,  known  as  the  '* first  additional  article," 
which  imposed  duties  upon  dyewoods  or  building  woods  which  the 
concessionary,  Hamilton,  may  exploit  or  export. 

On  Jun(^  5,  18S4,  the  Hamilton  contract  and  the  additional  article 
were  apjHoved  by  the  Federal  Congress,  and  the  concession  and  its 
supplement  were  published  in  the  Oflicial  Gazette  July  21,  l.>s4. 
thereby  acquiring  the  force  antl  effect  of  law. 

On  May  30,  1<S84,  a  so-(>alled  ^'second  additional  article"  was 
entered  into  between  Hamilton  and  the  minister  of  fomento,  bv  which 
the  concessionary  "bound  himself  to  channel  for  exportation  and 
importation  one  or  more  of  the  rivers  of  the  State  of  Bennudez."  In 
case  Ilaiiiilton  canalized  according  to  the  terms  of  the  article  he  waai 
t<»  enjov  the  exclusive  right  of  navigaticm  on  the  riv<'rs  that  he  may 
channel,  and  was  to  collect  a  tax  for  navigation  thereof,  it  ap]>ear3 
that  the  parties  had  in  contem|)latitm  the  construction  of  a  radroad, 
and  the  last  clause  of  this  second  additionjd  articli*  provides  that  "he 
will  have  the  same  rights  in  case  of  his  constructing  a  railroad."  from 
which  ii  will  appear  that  Hamilton  did  not  bind  hunself  to  C4>nstnu't 
a  railroad,  but  that  should  he  do  so  he  was  to  enjoy  certain  rights  and 
privileges  which  oth<M*wise  W(»uld  not  be  his. 

It  is  iinpoitaiil  to  Ui,\o  that  this  second  additional  article'  was  n«il 
attached  to  the  eoiiiiact  when  the  latter  received  the  approval  of 
Congress,  and  that  the  secoiul  additional  aitiele  has  iievi^r  bt'cn 
a[>))roved  by  the  (  mgress  ol  Venezuela.  In  other  words,  the  sec«»nil 
additional  aitiele  was  a  s<»|)arate  and  distinct  contract;  that  it  hatl  no 
connection  with  the  first  contract  or  the  first  additional  article:  that  it 
was  merely  a  contract  bc(w(»(Mi  the  same  Hamilton  and  the  Venezuelan 
authorities;  separate  and  distinct  in  its  origin,  it  has  nMuaineil  separate 
and  distinct ;  it  was  based  uj)on  a  s(»parate  and  distinct  consideration; 
it  then^fore  rose  and  fell  by  itself.  It  is  diilieult  to  see  how  a  [h^t- 
formance  of  this  seccnul  additional  arti<"le  could  affect  favoral>ly  the 
JIamilton  concession.  It  is  also  dillicult  to  unilerstand  how  a  failure 
to  comply  with  the  conditions  of  the  article  coidd  in  any  w*ay  invali- 
date <»r  conc(»rn  a  pn»viously  existing  contra<'t,  separate  and* distinct 


WRONQB  DONE  AMERICAN   CITIZENS   BY   VENEZUELA.  573 

in  its  origin,  ami  whioli  had  no  iieceMsan' relation  tu  (irconm-itioii  with 
the  ori^riiial  coiicpssioii. 

On  October  'JA.  18H5,  t!ie  New  York  and  Beniiudez  Company  was 
inrcirporafcd  midcr  tlir  laws  of  New  York,  an<i  on  November  R,  18S5, 
Hamilton  assifjneil  Ids  conlrnet  to  them,  ineludinj:  the  additional 
arlieles. 

This  assignment  was  approved  by  the  Venezuelan  Government 
Decembpr  9,  1S85,  By  tliese  various  transactions  the  New  York 
and  Bernnidez  Company  suc^'oeded  to  all  the  rights  in  the  Hamilton 
concession  and  its  supplements.  The  New  York  and  Berinudez 
Company,  however,  was  unwilling  to  rest  its  right  to  exploit  asphalt 
under  tfie  Hamilton  concession.  Its  secretary  made  application,  in 
1888,  to  obtain  a  mining  title  to  the  asphalt  deposit,  and  m  conformity 
with  the  law  of  mines  then  existing,  the  secretaiy  obtained  a  title 
from  the  President  of  the  Republic  and  the  federal  council  on 
December  5,  18K8.  Two  daj-s  later  a  definitive  deed  was  executed  to 
the  property  involved  in  the  concession,  which  was  to  run  for  a  period 
of  nmety-nme  years,  and  on  Au^st  1,  1893,  the  secretary  of  the 
company  and  his  wife  made  an  assignment  to  the  company  of  the 
title,  which  had  been  acquired  originally  and  solely  for  the  company's 
benefit. 

But  the  company  did  not  rest  here  in  its  endeavors  to  obtain  a 
perfect  title  to  the  property  in  question.  On  October  8,  1888,  the 
secretarj',  in  the  name  of  the  company,  applied  for  a  title  to  the 
"wild  lands  that  comprise  the  mines  aireacfy  mentioned  for  the  use 
of  exploitation  work.  On  December  14,  1888,  a  final  deed  was 
granted  to  the  lands  "in  favor  of  the  New  York  and  Bermudez  Com- 

It  is  evident,  therefore,  that  the  company  asserts  its  right  to  the 
asphalt  lake  by  three  separate  and  distmct  titles:  First,  tne  Hamil- 
ton concession,  givii^  it  the  exclusive  right  to  exploit  asphalt  in  the 
State  of  Bermudez  mr  twenty-five  years  from  September  15,  1883; 
secondly,  the  right  to  exploit  the  asphalt  lake  for  ninety-nine  years 
from  December  14,  1888,  under  the  mining  title;  and,  thirdly,  under 
the  wild-lands  title  the  fee  simple  to  the  land  surrounding  and  cov- 
ered by  the  lake. 

It  is  unnecessary  to  state  in  detail  the  various  interruptions  to 
which  this  company  was  subjected.  Suffice  it  to  say  that  on  January 
4, 1 898,  without  any  notice  to  the  company  or  any  judicial  proceeding, 
President  Crespo  annulled,  by  executive  decree,  the  Hamilton  con- 
cession. As  national  (August  23,  1898)  and  international  courts 
(the  American-Venezuelan  Mixed  Commission  under  the  protocol 
of  February  17,  1903)  have  decided  that  a  validly  granted  concession 
can  not  be  annulled  by  executive  decree,  it  is  unnecessar>'  to  discuss 
the  various  attempts  to  carve  out  from  the  company's  property 
the  mines  known,  respectively,  as  the  "Venezuela"  and  the  "Felici- 
dad,"  because  if  title  was  in  the  Bermudez  Company,  it  could  not 
be  in  the  claimants  of  the  "Venezuela"  and  the  '  Felicidad"  at  one 
and  the  same  time.  This  was  also  the  view  of  the  high  federal  court 
which  decided  in  January,  1904,  that  a  suit  brought  by  the  claimants 
of  the  alleged  Felicidad  mine  t*""*"— "d  no  title  to  tne  property  in 
c^uestion  because  it  waa  wb'  hin  the  Hamilton  conces- 

Ron,  which  eoaceaatm.-'  eutive  interference,  was 

still  vaKd  and  tsahf 
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It  thereupon  occurred,  it  would  seem,  to  the  Venezuelan  authori- 
ties, that  no  act  of  unquestioned  validity  could  be  taken  against  the 
New  York  and  Bermud!ez  Company  while  the  Hamilton  title  was  out- 
standing^ and  vaUd.  On  July  20,  1904,  the  attorney-general  of  Vene- 
zuela therefore  instituted  proceedings  in  the  high  federal  court  for 
the  cancellation  of  the  Hamilton  contract  and  me  sequestration  of 
the  property.  The  grounds  for  this  cancellation,  simply  expressed, 
was  nonuser,  for,  although  the  concession  had  been  in  existence  for 
twenty-one  years,  the  company  had  restricted  itself,  according  to 
the  attorney-general,  solely  and  exclusively  to  the  exploitation  of 
tlie  Bormudez  asphalt  late,  thereby  neglectii^  to  fulnll  the  other 
obligations  of  the  contract,  in  consequence  whereof  the  exploitation 
of  the  natural  products  of  the  State  ox  Bermudez,  other  than  asphalt, 
had  remained  stationary  for  upward  of  twenty  years.  Tlie  exploita- 
tion of  asphalt  had  been  conducted,  it  was  said,  upon  so  small  a  scale 
that  the  returns  to  the  Government  had  been  ludicrously  small. 
It  may  be  said,  in  passing,  that  the  company  received  little  or  no 
encouragement  to  mine  asphalt  when  Venezuela  had  parceled  out 
portions  of  its  property  to  other  claimants.  And  finally  it  was  alleged 
that  the  company  had  not  canalized  any  of  the  rivers  in  the  State, 
which  was  a  breach  of  the  contract.  The  attorney-general  therefore 
brought  suit  for  the  dissolution  of  the  contract  and  for  the  recoveir 
of  damages  incurred  by  reason  of  the  company's  failure  to  execute 
the  contract  "according  to  the  just  findings  of  appraisers  and  cal- 
culated in  accordance  with  the  basis  estabhshed  by  the  first  additional 
article/' 

It  can  not  well  oscane  notice  that  the  first  additional  article  laid 
a  duty  uj)on  dyewoods  and  building  woods  which  the  company 
might  export,  and  that  asphalt  found  no  place  in  the  first  additional 
article.  It  is  also  a  matter  of  record  that  the  right  or  duty  tocantd- 
ize  arose  bv  the  second  additional  article  which  never  was  an  inte- 
gral part  of  the  contract,  and  which  never  received  the  approval  or 
ratification  of  the  Venezuelan  Congress.  Asphalt  is  not  mentioned. 
It  also  will  be  borne  in  mind  that  the  second  additional  article  gare 
an  exclusive  right  of  navigation  on  the  rivers  that  Hamilton  might 
channel.  As  the  Venezuelan  Government  disregarded  the  exdu- 
sivencss  of  the  article,  it  is  difficult  to  see  how  the  breach  of  this 
condition,  subsequent  t(J  the  breach  of  its  express  terms  by  the  Vene- 
zuelan Government  could  give  the  Government  any  riglit  of  action 
against  the  Hamilton  concession,  even  supposing  that  the  second 
additional  article  was,  as  it  was  not,  a  constituent  part  of  the  Ham- 
ilton concession. 

While  it  would  serve  no  useful  purpose  to  detail  these  proceedings 
at  length,  it  is  necessary  to  consider  the  sequestration  proceedings 
and  the  main  suit  by  which  the  Hamilton  concession  was  annulled. 
It  scH^ns  to  have  been  a  matter  of  great  importance  to  the  Venezuelan 
Government  to  obtain  possession  of  the  asphalt  lake  before  the  Ham- 
ilton confession  could  have  been  canceled  by  decree  of  a  court  of 
justice.  Why  the  possession  of  the  lake  was  so  urgent  pending  pro- 
ceedings docs  not  appear,  but  the  Government  decided  that  its  pos- 
session was  essential.  Therefore  the  Hamilton  concession  was 
considered  by  the  attorney-general  as  a  lease,  although  there  was 
no  rental  of  any  kind  reserved,  and  although  the  characteristics  of 
the  concession  point  to  a  grant  rather  than  to  the  relation  of  land- 
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lord  aiul  teiitint.  llowover  that  ir.ay  bo,  the  court  construed  the 
t oiKcssion  to  bo  a  loaso,  and  undor  article  373  of  the  code  of  civil 
procochin*  sequestration  of  the  |)ro])erty  was  decreed.  Reliance  was 
placed  on  section  7  of  article  373,  which  would  seem  to  the  disinter- 
ested to  apply  solely  to  the  case  of  a  lease,  not  a  grant.  The  exact 
wording  oi  this  section  follows: 

Sequestration  may  be  decreed: 

7th.  Of  the  property  leased,  if  the  defendant  is  sueil  for  default  in  payment  of 
rental;  on  account  of  the  property  becoming  deteriorated;  or  on  account  ()f  having 
faile<l  to  make  improvements  to  which  he  is  l)ound  by  the  contract;  provided  any 
of  the  circumstances  l>e  proved  in  the  manner  indicated  in  article  368. 

It  is  not  easy  to  understand  liow  this  section  could  ])e  made  the 
basis  of  seciuestration  ])roceedin^,  because,  supposing,  wliich  is  not 
admitted,  tliat  the  fj^vant  was  a  lease,  the  defendant  was  not  sued 
for  default  in  the  payment  of  rental,  because  no  rental  was  reserved. 
The  property  was  not  deteriorated,  because  the  property  was  in  its 
natural  state,  and  it  is  not  the  nature  of  trees  and  rivers  to  deteri- 
orate. The  company  did  not  fail  to  make  improvements  to  which 
it  was  l)oun(l  by  the  contract,  because  no  improvements  are  specified 
in  the  ori^nal  concession,  and  canalization  appears  solely  in  the 
second  additional  article,  which  was  not  a  part  or  the  Hamilton  con- 
cession. If  it  be  supposed,  which  can  not  be  admitted,  that  the 
additional  article,  unratified  by  the  Congress,  was  a  part  of  the  orig- 
inal Hamilton  concession,  a  sufficient  answer  to  tne  claim  of  the 
Government  is  found  in  the  fact  that  Venezuela  disregarded  the 
terms  of  the  additional  article  in  granting  to  others  what  was  exclu- 
sively reserved  to  Hamilton  by  the  exact  terms  of  the  second  addi- 
tional article.  The  attorney-general  placed  great  reliance  upon  the 
failure  to  make  improvements  as  a  basis  for  the  sequestration  pro- 
ceedings, the  only  basis  which  would  seem  to  support  such  proceed- 
ings in  law,  although  in  fact,  as  is  shown,  no  cause  existed. 

Article  368  of  the  code  of  civil  procedure  is  referred  to  as  giving  the 
court  the  right,  upon  request  of  any  of  the  parties,  to  appomt  a 
sequestrator  pending  the  trial  of  the  cause  of  action.  There  are  three 
conditions  mentioned  when  such  sequestrator  may  be  appointed: 
First,  when  necessarj^  to  prevent  the  alienation  of  the  subject-matter 
of  the  suit,  and  it  does  not  appear  that  the  Bermudez  Company 
sought  to  alienate,  but  rather  to  retain,  the  subject-matter.  Secondf, 
the  judge  may  grant  sequestration  of  determinate  properties.  It  is 
true  that  the  properties  here  were  determinate,  but  tliey  were  not 
leased  properties;  they  were  properties  held  under  a  grant  of  land 
and  mining  titles,  not  under  tne  Hamilton  concession,  for  under  the 
Hamilton  concession  the  rights  of  enjoj^ment  were  indeterminate,  not 
determinate.  No  importance,  however,  is  attached  to  this  section, 
because  the  right  of  sequestration  would  seem  to  exist,  if  at  all,  under 
article  373  previouslv  quoted.  Third,  the  judge  may  require  deposit 
of  security,  and,  in  default  thereof,  order  the  attachment  of  sufficient 
property.  The  court  never  demanded  security  from  the  company 
nefore  fssuing  an  order.  Indeed,  the  motion  for  the  appointment  of 
a  sequestrator  in  alleged  accordance  with  articles  373  and  368  was 
made  in  the  absence  of  the  company's  agent  without  his  knowledge, 
and  the  order  appointing  the  sequestrator  was  made  and  sought  to 
be  executed  before  the  company  knew  of  the  pendency  of  the  motion. 
C^omment  upon  ex  parte   proceedings  of  this  nature  involving  all 
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the  property  of  the  New  York  and  Berinudez  Company  is  unneces- 
sary; and  no  comment  is  necessary  or  required  upon  the  appoint- 
ment, without  opportunity  to  object  and  without  bond,  of  the 
bitterest  enemy  and  business  rival  of  the  company,  Mr.  A.  H.  Camer, 
as  sequestrator.  It  sliould  not  be  omitted,  however,  to  mention  tliat 
the  sequestrator  was  placed  in  possession  of  the  property  sequestered 
by  a  snow  of  forc(».  From  which  it  will  appear  tliat  the  Government 
asserted  a  right  t<^  which  it  was  not  entitled,  that  it  made  the 
order  witout  notice  to  the  defendant,  and  executed  the  writ  ^lith 
armed  force.  It  is  a  matter  of  common  knowledge  that  the  seques- 
trator is  still  in  possession  of  the  property  sequestered,  that  he  works 
the  mines  of  the  New  York  and  nermudez Company  without  respon- 
sibility to  them,  and  without  the  duty  to  accoimt. 

However  important  the  sequestration  proceedings  were,  and  how- 
ever unjustiiied  they  may  be  in  law  or  in  fact,  they  were  but  an  in- 
cident in  the  cjise.  The  purpose  of  the  suit  as  oripnallv  instituted  by 
the  attorney-general  was  to  obtain  the  cancellation  of  the  Hamilton 
concession,  and  damages  for  the  breach  of  the  concession.  It  would 
serve  no  useful  piu^pose  to  relate  in  detail  the  procee<lings  in  the 
court,  because  such  proceedings  are  a  matter  of  record  and  the 
original  documents  are  in  the  possession  of  the  Venezuelan  Govern- 
ment. It  is  sufficient  to  note  tliat  the  Hamilton  concession  was  can- 
celed August  7,  1005,  by  the  decision  of  the  federal  and  cassation 
court,  the  court  of  last  resort  of  Venezuela. 

An  examination  of  the  proceedings  shows  that  the  Hamilton  con- 
cession was  canceled  for  nonuser.  It  was  not  and  could  not  \)e 
canceled  for  nonexploitation  of  the  asphalt,  because  the  gravamen 
of  the  charg(»  was  that  the  New  York  and  Berinudez  ('omi)any  hail 
restricted  itself  solely  to  the  exploitation  of  asphalt.  The  reason  for 
the  cancellation  is  to  be  found  elsewhere,  namely,  the  failure  during 
a  period  of  twenty  years  to  exploit  the  natural  products  of  the  terri- 
tory included  within  the  concession.  It  will  be  observed  that  the 
grounds  relied  upon  ai>pear  in  the  first  and  the  second  additional 
articles.  The  first  adclitional  article  gave  the  company  the  right  to 
cut  and  exploit  or  export  dyewoods  and  building  woods  upon  pay- 
ment to  the  Government  of  certain  s]>ecified  smns.  It  is  admitted 
that  the  company  did  not  continuously  devote  itself  to  cutting  dye- 
woods  or  building  woods.  The  chief  grievance,  however,  of  the 
Venezuelan  Government  consisted  in  the  fact  that  the  rivers  were 
not  canalized,  as  they  might  have  been  under  the  sec(md  additional 
article. 

It  is  stated  without  hesitation  and  with  great  insistence  that  the 
second  additional  article  was  neither  in  law  nor  fact  a  part  of  the 
original  Hamilton  concession,  and  it  is  a  matter  of  fact  that  it  was 
never  ratified  by  the  (^ongress  as  a  part  of  the  concession.  If  it  were 
a  subsisting  and  valid  agreement,  it  was  an  independent  agreemen! 
subject  to  be  annulled  or  set  aside  in  a  separate  and  proper  proceeding. 
But  it  further  appears  that  the  Venezuelan  Government  disregarded 
the  terms  of  this  second  additicmal  article  in  violating  the  exclusive 
rights  of  navigation  granted  to  Hamiltcm  by  granting  to  one  Pinelli. 
in  18S7,  a  concession  of  certain  na vitiating  privilej::es  included  within 
the  territory  set  aside  to  Hamiltcm  by  the  seconcl  additional  article. 
This  was  an  express  repudiaticm  of  the  second  additional  article,  ami 
it  is  ditliciilt  to  see  how  a  Government  can  repudiate  a  contract  and  at 
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the  same  time  make  its  repudiation  a  basis  for  assessinjj  damages 
upon  the  concessionary.  It  is  impossible  to  comprehend  how  the 
failure  to  improve  or  to  canalize  a  river  when  the  right  to  do  so  was 
expressly  annulled  by  the  Government  could  be  made  the  basis  of 
sequestration  proceedings,  as  previously  stated,  when  Hamilton's 
original  concession  was  not  a  lease,  when  the  second  additional 
article  was  not  a  part  of  that  instrument  even  supposing  it  to  be  a 
lease,  and  when  the  repudiation  of  the  second  additional  article  by  the 
Venezuelan  Government  destroyed  the  life  of  that  article. 

Supposing  that  the  Hamilton  concession  was  properly  canceled,  the 
Government  seeks  damages  for  its  breach,  ana  finds  the  measure  of 
damages  contained  in  the  first  additional  article.  A  careful  reading 
of  that  article  shows  that  it  related  merelv  to  the  exploitation  and 
exportation  of  dyewoods  and  building  wooas.  It  did  not  refer  to  the 
riglit  to  enjoy  and  exploit  the  other  natural  resources  specified  in  the 
concession.  It  is  difiicult  to  see  how  a  clause  which  specified  the 
duties  which  the  concessionary  was  to  pay  to  the  Government  for 
cutting  and  exporting  certain  woods  can  be  made  the  basis  of  dam- 
ages for  not  doing  so ;  for  it  is  evident  that  the  company  would  have 
to  pay  the  Government  the  sum  specified  upon  cutting  and  exploit- 
ing; if  the  company  did  not  cut  the  woods  in  question  there  was  noth- 
ing to  pay.  There  was  clearly  no  damage  to  the  Government  and 
there  was  no  damage  to  the  wood,  for  it  still  continued  standing  and 
might  be  made  the  subject  of  subsequent  grant.  But  if  a  measure 
of  damages  is  necessary  where  no  damage  has  peen  suffered,  it  is 
found  in  article  9  of  the  concession  rather  than  in  the  first  additional 
article.  Article  9  specifically  provides  that  '*in  case  of  nonfulfill- 
ment of  any  of  the  stipulations  herein  expressed  this  will  annul  the 
present  contract  ipso  racto.''  In  other  words,  the  violation  of  the 
contract  carried  its  own  penalty  with  it,  namely,  forfeiture.  In  view 
of  these  circumstances  it  is  unnecessary  to  discuss  further  the  question 
of  damages. 

Again,  supposing  that  the  Hamilton  concession  was  properly  can- 
celed, it  follows  that  only  the  interest  was  or  could  be  affected  by  the 
decree  of  cancellation  which  Hamilton  and  the  company  and  his 
assignee  held  in  the  asphalt  lake  by  virtue  of  the  Hamilton  concession 
of  September  15.  1883.  As,  however,  the  company  held  the  lake  by 
a  separate  and  distinct  mining  title,  the  validity  of  which  has  never 
been  questioned,  and  inasmuch  as  the  company  held  the  lands  sur- 
rounding and  covered  by  the  lake  in  fee  by  virtue  of  a  wild-lands  title, 
which  liKewise  has  never  been  questioned,  it  would  seem  that  the  com- 
pany possesses  at  this  very  moment  the  right  in  law  to  exploit,  manu- 
facture, and  export  asphalt  from  its  property  by  virtue  of  these  two 
unimpeached,  unquestioned,  validly  existing  titles. 

This  fact  was  admitted  by  the  attorney-general  in  argument  before 
the  court.  The  court  was  aware  of  the  existence  of  these  titles,  for 
they  are  a  matter  of  public  record  and  thev  are  published  in  the 
Official  Gazette.  The  attorney  for  the  defendant  company  stated  in 
open  court  the  existence  of  these  titles  and  that  the  very  existence  of 
them  was  anrl  must  of  necessity  be  a  bar  to  the  forfeiture  of  the  prop- 
erty granted  by  these  titles.  The  attorney-general  stated  that  these 
titles  were  not  then  in  litigation,  because  he  was  proceeding  against 
the  Hamilton  concession,  not  against  the  land  and  mining  titles. 

36508—8.  Doc.  413,  00-1 37 
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It  would  appear,  therefore,  that  the  cancellation  of  the  Hamilton 
concession,  improperly  called  a  lease,  has  been  made  the  pretext  to 
obtain  possession  of  the  asphalt  lake,  the  title  to  which  is  in  the  com- 
pany not  by  virtue  of  tlie  Hamilton  concession,  because  that  was  a 
ri^ht  of  enjoyment  for  the  limited  period  of  twenty-five  years,  but  by 
virtue  of  the  mining  title  and  the  title  in  fee  to  the  lancls  covered  by 
the  lak(^ 

In  view,  therefore,  of  these  facts  and  circumstane-es,  set  forth 
briefly,  but  in  sufficient  detail,  the  seizure  of  the  proi>erty  belonpn^ 
to  the  company  b}-  unquestioned  and  subsisting  titles  is  a  harsh  and 
unjust  deprivation  of  property,  and  the  continued  possession  and 
exploitation  of  these  mines  by  a  sequestrator  or  by  any  person  other 
than  the  lawful!}'  authorizecf  agent  of  the  company  is  a  daily  and 
growinjj;  grievance.  As  the  company  has  failed  to  obtain  the  pnv 
tection  of  courts  of  justice,  and  as  the  company  continues  to  lx»  de- 
prived of  its  property,  this  Goveniment  feels  itself  constrained  to 
protest  ilrmly  Init  courteously  through  diplomatic  channels  against 
the  continuance  of  a  wrong  perpetrated  by  the  abiisi»  of  jmhcial 
process.  This  is  not  the  first  t'lne  that  this  matter  has  been  calie<i 
diplomat icnll}'  to  the  attention  of  the  Venezuelan  Government:  l)Ut 
inasmuch  as  the  repeated  n  quests  of  this  Government  have  faile«l  !<• 
resioi-c  \\\v  (•«)mpan3'  to  its  just  rights,  the  Goveniment  again  calls 
att('!itioii  to  a  state  of  all'airs  which  should  not  and  can  not  \*v  \h'T' 
initlcd  to  exist. 

\\  hii<'  this  (M)viiinr,('iit  is  sure  of  its  position  nndsiat<'s  tluit  a  tirave 
injustice  lias  nicu  dou'*  the  companv,  still  this  (Joverninent  i>  \>iJliiii: 
to  Mihniil  the  (  iiliie  cjise  upon  its  uKMits  to  an  impartial  ami  c«>in]>«- 
tcnl  tiil'UiKd  in  older  thnl  the  rights  of  the  company  may  be  asnT- 
taiiK'd  nrul  i;^  \\  ioui^s  icdrc^^sed  by  the  judgment  of  others  iliaii 
parties  to  tlie  isvuc.  This  (iovtunnient,  therefore,  re(|uesis  an  inter- 
national aibit  ratiiMi  (►f  the  case  of  the  New  York  and  Rermudrz 
rom[)anv  a;^ainst  \ Cnc/uela. 

5.  Tht^  (lovcMiiiuont  of  N'enezuela  is  also  familiar  with  ihe  claim  i-f 
the  United  States  and  V(Miezuela  Company,  commonly  known  as  the 
Crichfield  claim,  and,  being  familiar  with  the  case,  the  Venezuelan 
Governnunit  will  not  need  to  be  informed  that  the  actions  of  the  Gov- 
ernment have  so  seriously  interfered  with  the  peaceable  and  proiitahle 
operation  of  the  mine  and  the  railroad  that  the  company  has  for 
some  tim(»  past  abandoned  all  work. 

The  es.sential  facts  of  the  case,  brieilv  stated,  are,  that   (ienerai 
Castro,  on  .lune  IS,  1900,  granted  to  one  (luzinan  a  concession  ami 
definitive  title  to  tlie*  asphalt  mine  called  Tnciarte,  loeated  some  7t» 
mil(»s  west  of  the  eitv  of  Maracaibo:  that  Doctc^r  (luzman,  on  Fel)ni- 
arv  5,  ]<.)()!,  sold  the*  min(^  for  S2r),()()()  to  one  George  AV.  Crichtield.  a 
<'itiz<ii  of  \\\r  I'nited  States,  who  was  actinur  as  the  agent  of  a  svndi- 
(•ate  composed  of  American  citizens,  afterwards  incorporated,  .hiiu* 
12.  1001,  in   New  fleisey,  under  tlu*  name  of  the  I'nited  States  iv.ui 
\'en(v.u:'la  ('oui]>auy.  f^r  llie  (^\|)r''ss  purpose*  of  operatin;;;  tht»  e,»ne,— 
si<'U.      .\11   f«»iPi:di{ie>  recjuirecj   by   tlu»  law  wcu'e  complied  ^vilh:  ihi- 
sale  \\;^, -;  rer.irdcd  on  ijie  date  therrof  in  the  publie  registry  ai  M::ni- 
eaiho:  I.mWt.  «>u  Mai'<'li  2'2,  1001.  tin*  sale  was  also  placed  on  record  Vi 
the  uii'ii^liv  of  fuuienlo.  and  mh   F<»bruarv  'J.i,   lOOl?,  the  conre^-.j.  n 
w  a  ■  \c  iidali-d  l>v  tli(^  ('(Miirre^"^  (»f  (he  I'nitecl  States  of  \'cnezu<"la.      I' 
will  be  riMiH  irrl)(M*(Ml  that  at  thr'  peri(Ml  of  the  conr-ession  General  C;.>- 
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tro  was  provisional  president  of  the  Republic;  that  Congress  was  not 
in  session,  and  that  upon  the  assembling  of  Congress  the  provisional 
president  presented  to  it  an  account  of  his  labor,  poHtical  and  admin- 
istrative. A  vote  of  confidence  was  immediately  passed,  and  all  that 
which  the  President  had  done  during  the  provisional  presidencv  was 
expressly  ratified,  as  ap])ears  from  the  language  of  the  resolution  of 
Congress : 

The  C'ungress  of  the  Uniteil  States  of  Venezuela,  having  examined  scrupulously  the 
message  which  has  heen  s<'nt  hy  Citizen-General  Cipriano  ( 'astm,  provisional  president 
of  the  Republic,  giving  an  account  of  his  labor,  political  and  aciministrative,  agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  execute<i  by  the  Citizen-General 
Cipriano  Castro  during  the  period  in  which  he  has  exercised  the  provisional  presidency 
of  the  Republic. 

As  this  weighty  approbation  and  ratification  of  the  acts  of  the 
Presi(!ent  is  a  matter  or  pubhc  record  it  need  not  be  further  referred  to. 

It  should  be  stated,  however,  that  Crichfiehl  did  not  obligate  him- 
self to  take  title  to  the  mine  and  to  pay  the  purchase  money,  except 
upon  certnin  condition,  namely,  that  the  \  enezuelan  Government 
grant  to  Crichfield  a  concession  for  tlie  building  and  operation  of  a 
railrond:  and  it  further  fippears  that  President  Castro  was  advised 
that  the  consummation  of  the  purchase  of  th(*»mine  was  conditioned 
upon  the  grant  of  tlie  right  to  construct  the  railroad.  It  also  appears 
that  th(»  railway  concCv^sion  was  granted  by  President  Castro  through 
his  authorized  agent,  the  Venezuelan  minister  of  ])ublic  works,  on 
April  20,  1901. 

There  were  certain  important  and  fundamental  conditions  specified 
in  this  contract:  First,  tliat  the  j^rantee  w;.s  to  enjoy  immunity  from 
all  natioiijil  taxes  or  contributions,  witii  the  exce})tion  of  certain 
stamj)  fees  i\ni\  mining  dues;  secondly,  that  the  grantee  was  exempted 
from  all  import  duties  on  the  material,  etc..  recpiired  in  the  construc- 
tion of  the  railroad,  the  operation  of  tlie  mines,  and  in  refining  and 
transT)()rting  the  products  of  the  mines;  third,  the  construction  of  the 
railroad  was  to  begin  within  six  months  from  the  date  of  the  conces- 
sion and  was  to  be  completed  within  one  year  after  commencement; 
fourth,  the  concession  was  for  the  j^eriod  of  fifty  years,  at  the  expira- 
tion of  which  the  railroad,  with  rolling  stock  and  all  other  appurte- 
nances, was  to  be  turned  over  in  good  condition  to  the  Government. 

The  United  States  and  Venezuela  Company  became  domiciled  in 
Venezuela  on  August  1,  1901,  and  on  January  2,  1902,  Crichfield 
transferred  to  it  tlie  railroad  concession  and  mine,  said  trahsfer  being 
approved  by  the  Venezuelan  Government  on  January  30,  1902. 

From  this  brief  statement  of  the  origin  and  terms  of  the  concession 
it  appears  that  the  claimant  did  not  receive  a  gratuity;  that  he  gave 
value  for  the  property  accjuired;  that  he  undertook  to  ccmstruct  a 
railroad  to  connect  the  mine  with  the  port,  a  work  of  great  difficulty 
owing  to  the  physical  conditions  of  the  country,  and  that  he  bound 
himself  to  deliver  the  railroad  in  good  condition  at  the  expiration  of 
fifty  years  to  the  Venezuelan  Government.  The  advantage  expected 
bv  Crichfield  was  not  to  be  retained  bv  him  solelv,  for  Venezuela 
was  to  receive  the  benefit  of  the  investments  and  in  the  course  of 
time  was  to  become  the  owner  in  fee  of  a  railroad.  And  it  should  be 
stated  in  this  connection  that  the  claimant  has,  under  this  concession, 
expended  about  $600,000  in  gold,  has  canalized  the  rivers  and  made 
them  navigable,  cleared  the  forests,  constructed  an<l  operated  the 
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railroad y  and  has  built  and  put  in  operation  a  large  mining  and  refin- 
iiif?  plant,  furnishing  steady  employment  to  about  1,000  Venezuelans. 
While  the  company  did  not  anticipate  any  of  the  difficulties  whidi 
have  since  arisen,  it  soupjht,  by  a  careful  and  precise  statement  of  the 
riglits  and  privile^s  it  was  to  enjoy  and  the  duties  it  undertook  to 

Eerform,  to  avoid  future  complications  which  might  othen^'ise  result 
•om  an  honest  difference  of  opinon  as  to  the  nature  and  extent  of 
these  rights,  privileges,  and  duties.  For  this  purpose  it  was  expreselv 
stipulated  in  Article  XII  of  the  concession  that — 

Neither  thb  iMiterpri^ie  nor  the  producti?  of  it«  mines  can  be  burdened  with  any  kind 
of  national  taxes  or  contributioni*,  except  those  levied  by  the  department  of  poblir 
instruction  and  the  diien  pn»srrib«l  by  tlie  now  rrisling  toir  relatinj^  to  mines. 

This  statement  of  the  rights  and  obligations  would  seem  to  need 
no  interpretation.  As  no  dispute  has  arisen  concerning  the  stamp 
fees,  it  is  unnecessary  to  do  more  than  mention  the  provision,  and  it 
has  never  been  cliamed  that  any  of  the  new  taxe«  imposed  since  the 
date  of  the  concession  have  been  stamp  fees. 

To  measure  the  rights  and  obligations  of  the  parties  under  this 
concession,  it  is  only  necessary  to  consult  the  mining  law  of  1901, 
which  was  in  force  at  the  time  of  the  concession.  Lnder  that  law 
the  only  tax  was  a  hectare  tax  amounting  to  10  cents  per  annum 
for  each  hectare  of  the  area  of  the  mine,  wliich  in  the  case  of  the 
company's  mine  Tnciarte,  a  mine  of  300  hectares,  amounted  to  a 
gross  annual  tax  of  $.30.  It  would  seem,  therefore,  that  upon  the 
pa^Tnent  of  this  nominal  tax  of  $30  per  annum  the  company  was 
exempt  from  further  payments  of  any  kind  to  the  Venezuelan  Gov- 
ernment. Such  was  the  understanding  of  the  company;  such  should 
have  been  the  undei-standiiig  of  the  Venezuelan  Government,  l>ecause 
it  drew  up  the  concession  and  is  supposed  to  know  the  import  of  the 
terms  used.  It  is  proper  to  mention  in  passing  that  the  claimant 
contends,  and  always  has  contended,  that  lie  would  not  have  bought 
the  concession  and  expended  money  upon  the  faith  of  it  had  the 
exemption  from  future  increased  taxation  not  been  expressly  stated 
in  the  concession. 

Notwithstanding  this  solemn  exemption,  the  Venezuelan  Gt)vem- 
mcnt  has  proceeded  to  impose  additional  taxes  upon  the  company 
by  extending  to  it  the  provisions  of  laws  subsequently  enacted.  (A 
January  23, 1904,  a  new  mining  code  of  Venezuela  was  passed,  whereby 
the  company's  taxes  were  increased  in  the  following  wavs:  First, 
the  hectare  tax  of  10  cents  a  hectare  was  increased  fourfold,  thiu? 
imposing  a  new  tax  of  8120  per  annum  instead  of  the  tax  of  $30,  the 
tax  specified  in  the  concession;  second,  a  tax  of  3  per  cent  on  the 
gross  j)roduct  of  the  mine  was  imposed,  which,  under  the  valuation 
of  S2()  a  ton  lixed  for  refininji;  asphalt,  amounted  to  a  tax  of  60  cent^i 
per  ton  on  the  products  or  the  mine;  third,  bv  executive  decree 
relating  to  mines,  issued  January  21,  1904,  further  taxes  were  im- 
posed as  follows:  Four  bolivars,  or  SO  cents,  per  t(m,  as  export  dues 
on  each  ton  of  asphalt  exported;  fourth,  a  minimum  tax  of  25  j>er 
cent  of  the  net  ]>ro(lucts  of  the  exploitation  of  the  mine. 

Shortly  after  tlie  passage  of  this  new  code  the  Venezuelan  (loveni- 
ment  pro(U'e<le(l  to  enforce  these  various  j)rovisions,  except  the  tax  of 
25  per  cent  upon  the  net  product  of  the  mine;  and,  moreover,  in 
further  violation  of  the  terms  of  the  concession  the  Government  pn>- 
ceed(Ml  to  impose  the  regular  import  taxes  of  the  country'  on  certain 
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bags  and  otIuT  articles  imported  bv  the  company  for  use  in  connec- 
tion with  its  mine  and  raihoad  in  packing  and  shipping  asphalt. 

The  net  result  of  the  various  taxes  imposed  is  $120  a  year  hectare 
tax,  and  $1.40  tax  per  ton  on  each  ton  of  refined  asphalt  exported, 
and  the  regular  import  taxes  of  the  country  upon  all  goods  imported 
in  connection  with  the  operation  of  the  concessions. 

The  company  has  contested  and  does  contest  the  right  of  the  Vene- 
zuelan Government  to  tax  them,  and  a  reference  to  the  language  of 
-cVriicle  XII  of  the  concession  justifies,  in  the  opinion  of  tins  Govern- 
ment^ the  contention  of  the  claimant. 

It  IS  suggested  that  the  company  should  seek  redress  for  its  griev- 
ances, if  any  it  has,  in  the  courts  oJF  Venezuela,  and  attention  is  called 
to  the  Calvo  clause,  which  is  supposed  to  preclude  diplomatic  inter- 
vention; but  this  Government  fails  to  understand  how  a  country  can 
take  advantage  of  a  clause  in  a  contract  when  it  denies  the  existence 
of  the  very  contract  in  which  the  clause  is  supposed  to  be  found,  nor 
can  this  Government  concede  the  right  of  its  citizens  to  waive  or  con- 
tract away  tlie  right  of  the  United  States  to  intervent  diplomatically 
in  a  proper  case. 

The  invitation  to  litigate  its  riglits  in  a  court  of  justice  when  the 
rights  are  stated  and  sareguarded  m  the  concession  as  strongly  as  lan- 

fuage  can  safeguard  or  state  any  right  or  privilege  is  an  invitation  to 
elay  operations,  to  waste  the  company's  resources  in  the  costs  of  liti- 
§ation  without  any  guaranty  that  the  decision  of  the  court  when  ren- 
ered  \nll  be  accepted  as  binding  upon  the  Executive,  should  it  fail  to 
support  the  contention  of  the  Executive.  Reference  has  been  made  in 
the  case  of  the  Orinoco  Corporation,  in  which  it  will  be  remembered 
that  an  international  tribunal  and  the  law  courts  of  Venezuela  denied 
the  power  of  the  Exe^cutive  to  annul  a  contract  ratified  bv  the  Ven- 
ezuelan Congress,  and  yet,  notwithstanding  the  existence  or  this  inter- 
national and  national  decree,  the  Federal  Executive  has  repeatedly 
granted  away  property  of  the  Orinoco  Corporation  under  its  conces- 
sion as  if  the  judgment  of  the  international  and  national  courts  deny- 
ing the  right  of  the  Executive  were  nonexistent.  Under  these  circum- 
stances this  Government  can  not  advise  its  citizens  to  litigate  a  ques- 
tion when  it  appears  that  the  judgments  rendered  in  cases  in  wliicli  its 
citizens  were  claimants  had  been  repeatedly  and  systematically  dis- 
regarded. 

The  United  States,  therefore,  must  insist  either  that  the  Venezuelan 
Government  withdraw  its  opposition  to  the  right  of  the  claimant  to 
perform  his  contract  in  accordance  with  the  terms  of  the  concession,  or 
that  the  question  be  submitted  to  an  impartial  and  competent  tri- 
bunal in  which  the  rights  of  the  company  may  be  adjudicated  and 
damages  assessed.      * 

The  several  cases  in  regard  to  wliich  tlie  Government  of  the  United 
States  now  finds  itself  constrained  to  seek  due  remedy  and  redress 
being  thus  set  forth  in  all  needful  detail,  you  are  instructed  to  bring 
these  several  causes  of  complaint  to  the  immediate  and  serious  atten- 
tion of  the  Venezuelan  Government  and  to  insist  that  the  Government 
to  which  vou  are  accredited  shall  give  to  each  and  every  demand 
herein  set  lorth  immediate  consideration. 

You  will  deliver  a  copy  of  this  instruction  to  the  Venezuelan  minis- 
ter for  foreign  affairs. 

I  am,  etc.,  Elihu  Root. 
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Mr,  Russell  to  Mr,  Root. 

No.  186.]  American  Legation, 

Caracas,  April  7,  1907. 

Sir  :  I  have  the  honor  to  inform  you  that  I  have  presented  to  the 
Venezuelan  Government  the  five  cases  in  which  American  citizens 
claim  redress,  in  accordance  with  your  instructions  of  February  28. 
Your  instructions  were  sent  here  a  we-ek  before  my  departure  from 
Washington,  and  were  lield  pending  my  arrival.  I  inclose  you  here- 
with a  copy  of  my  note  to  the  foreign  office  in  presenting  these  cases, 
and  a  copy  and  translation  of  the  answer  from  the  minister  for  for- 
eign affairs. 

I  have  had  several  interviews  with  Doctor  Paul  since  I  sent  niv 
note,  and  he  assures  me  that  he  intends  to  study  very  carefully  alJ 
the  cases  as  they  are  now  presented  in  your  instructions  to  me,  a  copy 
of  which  was  inclosed  witn  my  note,  and  that  there  will  be  no  undue 
delav  in  his  answer. 

I  am,  etc.,  William  W.  Kusseix. 


[Inclosore  No.  1.] 

}/i .  IxiissfU  to  Doctor  Paul. 

AMKRirAN    Lk(;.\th>n. 
(\tracas,  yfarvh  Jo,  V'o: 

Sir:  In  lurctrdance  with  inptriKtioiifc*  from  my  GoveninuMit  1  ;im  directe<l  lo  I'rin;: 
to  the  attention  of  the  Venezuelan  (lovernment  the  five  pending  cases  in  which  An.eri- 
can  citizens  claim  redre.«s,  and  to  ask  for  the  serious  and  immediate  coiisiderati(ni  'if 
the^se  cases  as  presented  in  the  inclosed  copy  of  instructions  to  me. 

My  (government  has  devoted  a  consideninle  lensrth  of  tin)e  to  a  very  serious  an<l  <uiv- 
ful  reexamination  of  all  these  cuses.  and  in  the  new  and  fuller  light  in  which  they  are 
now  apiin  presented  your  excellency  can  not  f;'.il  to  take  that  favorable  a«'tion  in  e.irh 
case  that  is  expe<ted  hv  m\  (iovernment. 

I  take,  etc..  W.  \V.  RrssKLi.. 

[IntlosiiTo  No.  3-  Translation.] 
Doctor  Paul  to  Mr.  Russell. 

rXITEI)    St.\TE8    of    VeNEZIKL.\, 

Ministry  of  Foreign  Affairs. 

Caracas.  April  ti.  I9fi7. 

Sir:  I  have  received  your  excellency's  note  of  the  .'Wth  of  last  month,  in  which  ynu 
infonn  me  that  your  Govenunent  has  instructed  y(»u  to  call  the  attention  of  the  (ri»vem- 
ment  of  Venezuela  to  live  si>ecial  cases  in  which  American  citizens  claim  nnirei** 
and  to  ask  fn)m  this  (iovernmont  an  immediate  consideraticm  of  said  ca-ses  ;i.'*  presentetl 
in  a  communication  to  vour  excellencv  from  his  excell(incv  Elihu  RtH>l.  Secretan* 
of  State.  date<l  the  28th  oi  la.'^t  February.  an<l  a  copy  of  which,  consisting  of  oO  j^agw 
of  tv])ewritten  English,  accompanied  your  excellency's  note. 

\our  excellency  observes  that  your  (lovernment  has  devoted  considerable  lime 
to  a  very  serious  and  careful  reexamination  of  all  these  ciu»es.  and  that  in  the  new  tmi 
fuller  light  in  which  they  are  now  again  presented  1  can  not  fail  to  take  the  favoimble 
action  in  each  case  that  your  (lovernment  exywcts. 

From  a  cursory  examination  1  have  nuule  at  tirst  \Tiew  of  the  five  caflee  refemd  li» 
in  your  excellency's  note,  and  in  that  of  his  excellency  the  Secretary  of  Stitet  1 
have  noted  that  for  the  first  time  are  presented  for  the  study  and  considenilionof  117 
Government  the  arguments  in  the  two  claims  called  "(irinoco  CorpoimtlaB*  JBia 
''('rich Held."  and  there  is  no  former  communication  concerning  them  on  ■  '■■fb 
this  ministry. 

In  repinl  to  the  other  three  cases  -"Jaurett,"  '*0rim)co  Steamship* 
•^nd  ''New  York  and   Bermudez  Company" — which  your  e.*' 

iving  been  reexamine^l  by  the  (government  of  the  United  £ 
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purpoee  confiidemble  time  in  order  to  present  them,  as  it  is  now  done,  in  a  new  and 
niUer  light,  I  must  call  your  excellency's  attention  to  a  fact  very  worthy  to  be  taken 
into  consideration,  viz,  that  from  the  end  of  1904  until  March,  1905,  these  same 
three  claims  were  actively  pressed  by  your  excellency's  predecessor,  Mr.  Herbert  W. 
Bowen,  the  Government  of  Venezuela  contending  that  the  decisions  in  said  cases  were 
in  conformity  to  principles  that  safeguarded  the  sovereigntv  and  independence  of  the 
courts  of  justice  of  the  Republic,  to  the  exercise  of  its  rights  as  a  nation,  and  to  the 
strict  observance  of  international  obligations  of  mixed  commissions  whose  decisions 
it  was  agreed  should  be  definite  and  inappealable. 

This  diplomatic  discussion  ended  March  23,  1905,  when  answer  was  made  from 
this  ministry  to  llie  note  of  the  19th  of  the  same  month  and  year  from  your  excellency's 
predecoesor.  Mr.  Herbert  W.  Howen,  who  presented  with  his  note  a  copy  of  instruc- 
tions fn)ni  His  Excellency  Mr.  John  Hay,  then  Secretary  of  State  of  your  excellency's 
Gpvomment. 

Since  the  alwve-mentioned  date,  March  23,  1905.  my  Government  had  received  no 
declaration  on  the  part  of  that  of  your  excellency  to  indicate  its  purpose  to  insist  on 
said  claims  as  included  in  the  inclosure  with  your  excellency's  note,  and  for  that  reason 
it  was  considered  that  diplomatic  discussion  in  regard  to  them  was  fundamentally 
closed. 

Since  the  Government  of  the  United  States  has  presented  these  claims  again,  and 
as  your  excellency  states  in  a  new  and  fuller  light,  my  Government  proposes  to  con- 
sider carefully  the  new  phase  of  the  aforesaid  three  cases,  and  the  grounds  on  which 
the  Government  of  your  excellency  relies  to  intnxluce  the  other  two  cases— that  of 
the  Orinoct^  corporation  and  that  of  Crichfield. 

As  8cx>n  as  this  ministry  can  acquaint  itself  fully  with  all  the  antecedents  in  the 
cases  and  with  all  the  voluminous  mass  of  documents  which  it  must  examine  I  will 
hasten  to  transmit  a  reply  to  your  excellency. 

I  avail,  etc.,  *  J.  dk  .1.  Paul. 


The  Acting  Secretary  of  State  tv  Miuister  Russell. 

Department  of  State, 
]yashimjtori,  Aftril  11,  19f)7. 

Sir:  I  inclose  for  your  infonnation  copy  of  a  letter  from  Mr.  R. 
Floyil  Clarke,   forwarding  a  translation   of  the  asphalt   concession 

f ranted  by  the  Venezuelan  Government  to  Antonio  Aran;i:uren  on 
ebruary  2S,  1907,  apparently  made  on  the  theory  that  the  concession 
belonti:in<x  to  the  United  States  and  Venezuela  Coinpanv  had  lapsed. 

You  may  make  such  use  of  this  Ietl(T  as  you  may  find  desirable  in 
connection  with  the  recent  instruction  of  the  Department  relatinij;  to 
the  case  of  the  United  States  and  Venezuehi  Company  and  other  cases 
airainst  ^'cnezuela. 

!  am.  etc.,  .    Kobkut  Bacon. 


The  United  States  and  Venezuela  Company  to  the  Secretary  of  State. 

New  York,  March  29,  1907, 

Dear  Sir:  As  mentioned  in  a  recent  letter  to  the  Hon.  James  B. 

Scott,  Solicitor  of  the  Department,  on  the  20th  day  of  February, 

IflOTjIlOTwarded  from  New  York,  by  rej^stered  mail,  the  communica- 

filSSmtltLi^  United  States  and  Venezuela  Company  to  President 

S  of  Venezuela,  dated  February  4,  1907,  of  which  a 
sh  original  and  a  copy  of  the  translation  of  the  same 
'^ter  to  President  Castro  have  hitherto  been  for- 

wdinary  course  of  events,  must  have  reached  the 
Dt  about  February  27  or  28. 
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Under  date  of  March  14  our  attorney  in  fact  in  Venezuela.  Mr. 
David  Fleniinjij,  writes  us  inclosing  a  copy  of  a  new  concession,  bear- 
ing date  the  28th  day  of  February,  1907,  granted  by  the  United 
States  of  Venezuela  to  Antonio  Aran^uren,  a  Venezuelan,  and 
incloses  in  liis  letter  a  copy  of  the  Official  Gazette  of  the  State  of 
Zulia,  bearing  date  March  9,  1907,  which  contains  a  copy  of  said  con- 
cession to  said  Aranguren  in  the  original  Spanish. 

I  inclose  to  you  herewith  a  translation  or  said  concession  and  call 
your  attention  to  the  following  facts: 

1.  Here  is  a  concession  granting  to  Antonio  Aranguren,  a  Vene- 
zuelan, '  'the  mines  of  asphalt  existing  in  the  districts  of  Maracaibo 
and  Bolivar,  of  the  State  of  Zulia.  remaining  excepted  from  this  con- 
cession those  that  belong  to  other  persons,  but  in  case  they  are 
declared  lapsed  by  the  Government  tney  will  remain  from  that  time 
incorporated  in  the  present  contract." 

He  is  ^ven  four  years  to  commence  the  working  of  the  mines, 
when,  if  he  has  not  oegun  to  do  so,  he  may  pay  2,500  bolivars,  or 
$500,  and  have  the  right  extended  for  four  more  years. 

He  is  to  pay  to  the  National  Government  a  surface  tax  of  2  bolivars 
annually  for  each  hectare  of  mine  he  puts  in  operation,  and  he  is  to 
pay  the  National  Government  4  bolivars  for  each  ton  of  the  product. 

In  consideration  of  this  the  Government  exonerates  him  from 
import  duties  and  other  taxes. 

During  the  time  that  the  contract  exists  the  Government  agrees 
not  to  make  any  other  concession  to  any  other  person  for  the  working 
of  deposits  of  asphalt  in  the  districts  of  Maracaibo  and  Bolivar,  of 
the  State  of  Zulia. 

By  article  10  it  is  declared  that,  ''in  conformity  with  article  128  of 
the  said  decree  this  contract  is  considered  as  a  special  mining  title, 
and  consec^uently  \^^ll  not  have  to  be  submitted  to  the  consideration 
of  the  National  Congress. '* 

We  call  your  attention  to  this  contract  for  the  purpose  of  impressing 
upon  you — 

First.  That  it  apnears  to  be  granted  at  this  special  time  for  the 
express  purpose  of  allowing  the  grantee  to  take  possession,  or  attempt 
to  take  possession,  of  the  mine  Inciarte,  of  this  company,  in  the  dis- 
trict of  Slaracaibo,  under  some  claim  that  our  ctmcession  is  lapsed. 

You  will  note  that  while  the  contract  is  dated  February  2S,  1007, 
it  is  not  published  in  the  Gazette  until  March  9,  and  that  the  date  of 
its  grant  appears  to  coincide  pretty  closely  with  the  time  that  they 
received  our  notice  that  we  rescinded  the  contract  and  demanded 
damages  and  offered  to  give  up  the  property,  at  the  same  time  noti- 
fying them  that  we  would  no  longer  be  responsible  for  its  repair  or 
up-keep. 

It  seems  evident  that  the  Government  has  some  intention  not  to 
accept  our  offer  and  take  possession  as  a  government,  whii'h  would 
bind  them  to  a  rescissitm  later  if  we  are  entitled  to  a  rescission,  but 
that  they  are  appointing  this  financially  irresponsible  grantee  of  a 
new  concession  for  the  purpose*  of  having  him  take  some  action  under 
this  grant  which  the  Governnu^nt,  if  unsuccessful  in  its  dispute  with 
us,  can  repudiate,  or  if  suc<ressful  in  its  dispute  with  us,  can  take 
advantiige  of. 

You  will  also  note  that  tlie  concession  now  made  to  this  irres|)on- 
sihle  adventurer  is  not  of  one  single  mine  or  deposit  in  the  districts 
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of  Maracaibo  and  Bolivar,  but  is  of  all  llie  ininos  of  asplialt  in  tliose 
districts,  and  that  the  taxes  asked  from  liini  are  less  than  the  taxes 
whicli  we  have  already  ofTered  to  the  VenezAielan  Government  to 
submit  to  if  they  will  affirm  our  existing  ccmcession  as  to  one  single 
mine  in  the  district  of  Maracaibo.  Thus  we  have  offered  to  pay 
5  bolivars  per  ton  for  each  ton  exported,  while  he  is  only  obligated 
to  pay  4  bolivars  per  ton  (the  hectare  tax  of  2  l)()livars  is  merely 
nominal). 

You  will  note,  also,  that  he  makes  no  guaranty  to  exploit  any 
mines  or  build  any  railroads  or  put  up  any  money  whatsoever  of  any 
kind,  while  we  were  required  to  pay  under  our  concession  50,000 
bolivars  in  cash  as  a  guaranty  of  tne  starting  and  completion  of  the 
work  on  the  railroad.  (See  art.  17  of  our  concession,  p.  47  of  original 
petition  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela,  filed  in  the  office  of  the  Secretary  of  State.) 

We  were  also  compelled  to  build  our  railroad  within  one  year  from 
date  of  beginning,  and  were  compelled  to  begin  within  six  months 
from  the  date  of  the  concession. 

You  will  recollect  that  when  Mr.  Calhoun  was  sent  as  the  special 
agent  of  this  Government  to  Venezuela  that  the  objection  taken 
before  him  as  to  our  concession  was  that  the  Government  had  not 
been  sufficiently  protected  in  allowing  us  for  fifty  years  to  pay  no 
taxes  except  the  small  hectare  tax  of  10  cents  per  hectare,  and  that 
the  Venezuelan  Government  objected  to  the  character  of  our  contract 
for  that  reason,  as  being  unduly  favorable  to  the  concessionaire,  and 
one  that  their  Congress  would  not  for  that  reason  approve. 

You  will  observe  how  well  this  same  President  Castro  protects  the 
interests  of  Venezuela  in  this  second  concession  now  made  to  Antonio 
Aran^ren,  for  here  he  grants  not  one  mine,  but  all  mines  and  all 
deposits  to  this  party  for  considerations  less  valuable  to  the  Govern- 
ment, on  the  face  of  them,  than  the  considerations  we  offered  to 
submit  ourselves  to  simply  for  the  affirmance  of  our  contract  and  for 
being  permitted  to  go  on  with  the  work  of  one  mine,  in  the  develop- 
ment of  which  we  had  spent  over  $600,000  on  the  faith  of  that  con- 
tract. 

We  also  desire  to  call  your  attention  to  the  fact  that,  while  the 
contract  of  April  20,  190i,  between  the  United  States  of  Venezuela 
and  George  ^^ .  Crichfield,  of  which  the  United  States  and  Venezuela 
Company  is  now  the  assignee,  received  the  general  approval  of  Con- 
gress by  the  general  resolution  passed  approving  all  the  acts  of  Gen. 
Cipriano  Castro  as  military  dictator  or  provisional  president  of  that 
Government,  which  approval  is  now  denied  by  General  Castro,  and 
repudiated  as  being  inefTective  to  constitute  a  contract  with  the 
Executive — bv  the  express  terms  of  tliis  concession  to  Aranguren  no 
approval  of  Congress  whatever  is  necessary.  Hence  we  have  here 
an  absolute  grant  of  a  similar  concession  by  President  Castro  with- 
out any  approval  of  Congress  and  expressly  stating  that  such  ap- 
proval is  not  necessar>%  yet  the  concession  so  made  by  the  Executive 
alone  is  similar  to  the  one  he  hitherto  made  to  us  and  which,  although 
approved  by  Congress,  he  now  repudiates. 

In  conclusion,  the  United  States  and  Venezuela  Company  respect- 
fully requests  tne  following  action  in  the  premises  as  necessary  to 
preserve  their  interests,  if  consistent  with  the  views  and  poUcy  of 
your  office,  namely: 
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1.  That  the  American  minister  at  Caracas  be  instructed  to  bring 
the  matter  of  this  asphalt  concession  to  Antonio  Aranguren  to  tb^ 
attention  of  the  Venezuelan  Government  and  in  that  connection 
state  that  this  Government  hopes  that  the  grant  made  by  the  Vene- 
zuelan Government  to  Antonio  Aranguren  is  not  to  be  taken  advan- 
tage of  in  any  wa\',  either  by  the  Venezuelan  Government  or  by  the 
concessi<maire,  in  such  manner  or  way  as  to  bring  about  anyVon- 
flict  of  title  between  its  concessionaire,  Antonio  Aranguren,  and 
the  United  States  and  Venezuelan  Company  as  to  the  title  of  the 
United  States  and  Venezuela  Company  to  tHe  mine  Inciarte  and  the 
railroad  and  plant  connected  therewith,  stating  that  this  matter  is 
brought  to  the  attention  of  the  Venezuelan  Government  by  rfasm 
of  the  fact  that  the  Government  of  the  United  States  tloes  not  desire 
that  in  future  any  question  shall  be  brought  up  in  the  matter  of  the 
claim  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela  by  any  possibility  of  concessionaire? 
under  the  United  States  of  Venezuela  claiming  title  to  the  mines  or 
property  of  the   United  States  and  Venezuela  Company    so   as  to 

Kroduce  a  complication  in  the  title  similar  to  the  one  wlii-  h  has  alroadv 
appened  in  the  matter  of  the  title  of  the  Bermud<»z  Company  t'> 
its  title  to  rts])halt  mines  in  Bennudez,  asising  out  of  subsequent 
grants  inad(*  to  Warner  Quinlan  &  Co. 

Ilopiiij^:  tiitxt  the  above  request  will  receive  your  favorabU*  rmisid- 
eration, 

We  remain,  (^tc, 

Umtkd  States  and  Venkzieka  Comiwxv. 

Per  [Sij^nature  illecrible], 


[Inclosure.-  Translation.] 
Asphfilt  rmursaion  to  Antonio  Amngurcm,  Frbrttanj  i'<V,  j^iT. 

The  minister  of  funu'iiio  of  tlu*  Tnitcd  States  ot  Veiiozu«»la.  HiiHiciently  amhori/^^i  mv 
the  Federal  lOxerutive,  for  one  mrty.  and  for  the  other  Antonio  Aranirviren.  W'lir^ 
ziiehm.  (►f  aire  and  a  rcvsiih-nt  of  this  capital,  have  relehrattHi  the  f(»Uo\viii>;  oonrnii? 

Aktk'LK  I. 

Tlie  Fe<h'ral  Kxi-eutive.  aeeording  to  the  disiX)8ition  of  article  12h  nf  th*-  nnrulaiiiig 
decree*  of  the  hiw  of  mines,  conce(h's  the  renting  for  the  perio<|  of  fifty  y«'ar5».  rouniing 
from  to-(h\>".  to  Antonio  Aranguren.  his  successors.  concessionain.'S  or  a.ssijrn?  that  ir. 
ftitUH'  will  he  called  tlu*  renter,  the  mines  of  asphalt  existing  in  the  districts  of  Mari- 
caiho  and  liolivar  of  the  iStatc  of  Zulia,  remaining  excepttnl  from  this  <*onris.'n"ri 
those  that  belong  to  other  piTs^ms.  \m\  in  case  they  are  declartHl  Irtps^nl  hy  th«'  (Iov^tu- 
m<*nt.  tln'v  will  remain  from  that  time  incorporated  in  the  pn^Mit  contnu-t. 

AUTICI.K    II. 

The  n'Uter  hinds  himself: 

(o)  To  commence  working  the  mines,  accpiin'd  hv  the  i)resent  contrail,  within  lii*' 
l)eriod  of  four  years.  ac<ording  to  what  is  pres<-rihi'd  in  article  57  of  tlio  said  diirve  jtiI 
this  ]>eri(Ml  will  ix' count«-<l  from  this  date. 

ih)  To  pay  to  the  National  (Jovernment  a  line  of  2,5(X)  lK)livar8  if.  in  llu'  periinl  U\>^\ 
he  shall  not  have  commenced  work,  and  in  that  case  he  will  have  a  right  to  a  prt-rv--* 
of  four  more  y(»ars.  according  to  that  preatrihed  in  article  58  of  the  same  <l«H'rc»<'. 

{(•)  To  pay  to  the  National  Goverrunent  a  surface  tax  of  2  bolivars  annually  fi»r  ea'  h 
hectare  the  mines  mei\sure  that  h<'  puti<  in  operation,  a**  per  the  plans  he  has  to  pn-s^ni 
to  th<' minister  of  fomento,  within  three  months  of  the  commencement  of  wurk  «'n 
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each  deposit;  these  plans  will  have  to  be  adjusted  to  the  dispositions  of  the  law  o^ 
mines  and  to  the  decree  that  governs  it  in  every  respect. 

((/)  To  pay  to  the  National  uovemment,  in  the  proper  office,  4  bolivars  for  each  ton 
of  the  prciiucta  of  the  work. 

Article  III. 

The  renter  will  be  responsible  in  the  first  period  for  the  payment  of  the  contribu- 
tions  to  which  he  is  obliged  by  the  foregoing  article,  with  the  edifices,  machines,  appa- 
ratus, and  other  adjuncts  and  annexes  of  his  company,  and  in  case  of  insolvency  for 
the  period  of  one  year,  the  present  contract  will  be  considered  rescinded. 

Article  IV. 

The  National  Government  is  obliged  on  its  part: 

(a)  Not  to  burden  the  renter  with  any  other  contribution  or  taxes  that  may  not  be 
established  in  article  sec(md  of  this  contract. 

(6)  To  exonerate  imijort  duties  for  one  time  only  on  machines,  tools,  apparatus,  and 
utensils  destined  for  the  company,  and  for  all  time  of  the  contract  the  knocked-down 
envelopes  that  it  needs  for  the  exportaion  of  its  pnxlucte,  the  renter  having  to  comply 
with  the  formalities  of  law  in  all  cases. 

Article  V. 

The  National  Government  promises  the  renter  the  facilities  that  may  be  compatible 
with  the  fiscal  laws  of  the  Republic  for  the  du»patch  of  the  ships  destined  for  the  export 
of  the  products  of  the  company. 

Article  VI. 

The  renter  iran  not  transfer  the  pr^ient  contract  to  any  other  person  or  company, 
national  or  foreigUj  without  the  previous  permission  of  the  Federal  Executive,  and 
in  no  case  to  a  foreign  government. 

Article  VII. 

They  will  always  be  considered  as  Venezuelans  the  company  or  companies  that  may 
be  formed  for  the  working  of  what  is  the  object  of  the  present  contract.  Said  company 
or  companies  will  be  subjected  to  the  laws  and  jurisdiction  of  the  tribunals  of  Venezuela 
in  everything  referring  to  the  working  of  the  mines  here  contracted;  they  must  have 
their  legal  residence  in  the  countrj"^  and  maintain  a  representative  in  it,  even  if  they 
have  them  abroad;  having,  mortx)ver,  to  constitute  themselves  in  Venezuela  in  accord- 
ance with  its  laws,  all  this  confonning  to  that  stipulated  in  articles  (5  and  7  of  the  law 
of  mines  and  in  article  132  of  the  decree  regulating  it. 

Article  VIII. 

During  the  time  of  the  present  contract  the  National  (iovemment  will  not  make  any 
concession  to  any  other  person  or  company  for  tlie  working  of  deposits  of  asphalt  in 
the  districts  of  >laracailK)  and  Holivar  of  the  State  of  Zulia. 

Article  IX. 

In  all  that  which  may  not  be  expn^ssly  stipulated  in  tlie  jmvent  contract  the  dispo- 
sitions of  the  law  of  mines  and  the  regulating  dwree  b(»f<)re  mentioned  will  erovem. 

Article  X. 

In  conformity  with  article  128  of  the  said  decree  this  contract  is  c(>nsi<l(*red  as  a 
special  mining  title,  and  <"on8e<juently  will  not  have  to  ho  submitted  to  the  c(msidera- 
tion  of  the  National  (*ongres8. 

Article  XI. 

In  all  the  stipulations  established  in  the  present  contract  the  rights  of  third  parties 
remain  safe. 

Article  XII. 

The  doubts  and  controversies  of  whatever  nature  that  can  come  up  in  the  interpre- 
tation and  execution  of  this  contract  and  that  can  not  be  amicably  settletl  by  the  con- 
tracting parties  will  be  de<*ided  by  the  competent  tribunals  of  Venezuela  according 


578  WBONGS   DONE   AMERICAN    CITIZENS   BY   VENEZUELA. 

It  would  appear,  therefore,  that  the  cancellation  of  the  Hamilton 
concession,  improperly  called  a  lease,  has  been  made  the  pretext  to 
obtain  possession  of  the  asphalt  lake,  the  title  to  which  is  in  the  com- 
pany not  by  virtue  of  the  Hamilton  concession,  l)ecause  that  was  a 
ri^ht  of  enjoyment  for  the  limited  period  of  twenty-five  years,  but  by 
virtue  of  the  mining  title  and  the  title  in  fee  to  the  lancls  covered  by 
the  lake. 

In  view,  therefore,  of  these  facts  and  circumstances,  set  forth 
briefly,  but  in  sufficient  detail,  the  seizure  of  the  property  belonging 
to  the  company  by  unquestioned  and  subsisting:  titles  is  a  harsh  and 
unjust  deprivation  of  property,  and  the  continued  possessicm  and 
exploitation  of  these  mines  bv  a  sequestrator  or  by  any  person  other 
than  the  lawfully  authorizecf  a^ent  of  the  company  is  a  daily  and 
growing  grievance.  As  the  company  has  failed  to  obtain  the  pn>- 
tection  of  courts  of  justice,  and  as  the  company  c(mtiin?es  to  \ye  de- 
prived of  its  property,  this  Government  feels  itself  constrained  to 
protest  firndy  but  courteously  through  diplomatic  channels  agaiast 
the  continuance  of  a  wrong  ]>erpetrated  by  the  abuse  of  judicial 
process.  This  is  not  tlie  first  tane  that  this  matter  has  been  called 
diplcmialically  to  the  attention  of  the  Venezuelan  Government:  hut 
inasmuch  jis  the  repeated  rocjuests  of  this  Government  have  failed  to 
restiuv  the  c»>nipany  to  its  just  rights,  the  Government  again  calls 
attculion  to  a  stat(»  of  affairs  which  should  not  and  can  not  be  por- 
niitlcd  to  exist. 

Whih'  Ihis  Govt^niDcnt  is  sure  of  its  position  and  slates  tliui  a  irravr 
injustice  has  Ihvu  dou'*  the  coinpanv,  still  this  (Government  is  willing' 
to  suhtnil  the  ( iiiiiC  case  upon  its  nn^its  to  an  im])arlial  ami  coinp'- 
tenl  tiihunal  in  order  (hat  I  lie  ii<rhts  of  the  company  may  be  ascer- 
tained and  its  wroni^s  nMhcssed  by  the  judgment  of  others  than 
parlic»s  1o  tlie  issue.  Tins  (rovernnient ,  therefore,  retpiests  an  inter- 
national arbitration  of  the  itiso  of  the  New  York  and  Bennudez 
Company  a»:ainst  Wn('7nela. 

5.  The  Government  of  Venezuela  is  alst)  familiar  with  the  claim  «»f 
the  United  States  and  V(»nezuela  Company,  commonly  known  as  the 
Crichfield  claim,  and,  being  familiar  with  the  ca.*^,  the  Venezuelan 
Government  will  not  need  to  be  informed  that  the  actions  of  the  (lov- 
ernment  have  so  seriously  interfered  with  the  peaceable  and  profit ablo 
operation  of  the  mine  and  the  railroad  that  the  company  has  f<»r 
some  time  past  abandimed  all  work. 

The  essential  facts  of  the  case,  brieily  stated,  are,  that  General 
Castro,  on  June  IS,  1900,  granted  to  one  (niznuin  a  concession  and 
definitive  title  to  tli<^  asf)halt  mine  called  Inciarte,  located  some  7() 
miles  west  of  the  citv  of  Maracaibo:  that  Doctor  Guzman,  on  Febru- 
arv  />,  1001.  sold  tlie  mine  for  $-5,000  to  one  George  W.  Crichfield,  a 
citizen  of  the  I'niled  States,  who  was  acting  as  the  agent  of  a  syndi- 
cate composed  of  American  citizens,  afterwards  incorporated.  June 
12,  1901,  in  X<'w  Jersey,  imder  the  name  of  the  CnitcMl  States  ami 
\'en<»/U'.'la  Cimipaiiy,  for  tlu*  ex|>rr'ss  purpose  of  operating  the  conces- 
sion. All  ft?imalilies  recjuireci  by  the  law  were  complied  with:  iht 
sale  \v:is  re('(»i(l('(l  on  the  (late  thrreof  in  the  public  re;:istry  at  Mr.ni- 
<'ail)o:  liWcr,  <»n  ^lardi  *JL\  1901.  t  h(*  sal(»  was  also  placed  (m  record  iii 
the  mir.i^lrv  of  fomento.  and  on  Februarv  2o,  1902,  the  ci>nees<i«-ii 
wa<  vjdi(lai(Ml  by  the  Congress  of  the  l'nit<Mi  Slatcvs  of  Venezuela.  \' 
will  be  rememlxTed  that  at  tlu*  {>eriod  of  the  concession  (u^neral  Ca>- 
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tro  was  provisional  president  of  the  Republic;  that  Congress  was  not 
in  session,  and  that  upon  the  assembling  of  Congress  the  provisional 
president  presented  to  it  an  account  of  his  labor,  political  and  admin- 
istrative. A  vote  of  confidence  was  immediately  passed,  and  all  that 
which  the  President  had  done  during  the  provisional  presidency  was 
expressly  ratified,  as  appears  from  the  language  of  the  resolution  of 
Congress : 

The  Congress  of  the  United  States  of  Venezuela,  havinj^  examined  scrupulously  the 
message  which  has  been  sent  by  (^itizen-Genoral  Cipriano  Castro,  pn>visional  president 
of  the  ReT)ublic,  giving  an  account  of  his  labor,  political  and  administrative,  agrees: 

First.  To  give  our  approbation  to  all  of  the  acts  executed  by  the  Citizen-General 
Cipriano  CastH)  during  the  perio<l  in  which  he  has  exercised  the  provisional  presidency 
of  the  Republic. 

As  this  weighty  approbation  and  ratification  of  the  acts  of  the 
Prosi(!ent  is  a  matter  of  public  reconl  it  need  not  be  further  referred  to. 

It  should  be  stated,  however,  that  Crichfield  did  not  obligate  him- 
self to  take  title  to  the  mine  and  to  pay  the  purchase  money,  except 
upon  certnin  condition,  namely,  that  the  \enezuelan  Government 
grant  to  Crichfield  a  concession  for  the  l)uil(ling  and  operation  of  a 
railroad ;  and  it  further  appears  that  President  Castro  was  advised 
that  the  consummation  of  the  purchase  of  thymine  was  conditioned 
upon  the  grant  of  tlie  right  to  construct  the  railroad.  It  also  appears 
that  tlie  railway  concession  was  granted  by  President  Castro  through 
his  authorized  agent,  the  Venezuelan  ministor  of  public  works,  on 
April  20,  1901. 

There  were  certain  important  and  fundainontjd  conditions  specified 
in  this  c(»ntract:  First,  that  the  grantee  \v;.s  to  enjoy  iinnuinlty  from 
all  national  taxes  or  contri})utions,  with  the  exce])ti()n  of  certain 
stamp  fees  and  mining  dues;  secondly,  that  the  <^rantee  was  exempted 
from  all  import  duties  on  the  material,  etc.,  recpiired  in  tlie  construc- 
tion of  tlie  railroad,  the  operation  of  the  mines,  and  in  refining  and 
transporting  the  products  (^f  the  mines;  third,  the  construction  of  the 
railroad  was  to  begin  within  six  months  from  the  date  of  the  conces- 
sion and  was  to  be  completed  within  one  year  after  commencement; 
fourth,  the  concession  was  for  the  period  of  fifty  years,  at  the  ex[)ira- 
tion  of  which  the  railroad,  with  rolling  stock  and  all  other  appurte- 
nances, was  to  be  turned  over  in  good  condition  to  the  Government. 

The  United  States  and  Venezuela  Company  became  domiciled  in 
Venezuela  on  August  1,  1901,  and  on  January  2,  1902,  Crichfield 
transferred  to  it  the  railroad  concession  and  mine,  said  trahsfer  being 
approved  by  the  Venezuelan  Government  on  January  30,  1902. 

From  this  brief  statement  of  the  origin  and  terms  of  the  conccvssion 
it  appears  that  the  claimant  did  not  receive  a  gratuity;  that  he  gave 
value  for  the  property  acfjuired;  that  he  undertook  to  ccmstruct  a 
railroad  to  connect  the  mine  with  the  port,  a  work  of  great  difficulty 
owing  to  the  physical  conditions  of  the  country,  and  that  he  bound 
himself  to  deliver  the  railroad  in  good  condition  at  the  expiration  of 
fifty  years  to  the  Venezuelan  Government.  The  a<lvantage  expected 
bv  Crichfield  was  not  to  be  retained  by  liim  solely,  for  Venezuela 
was  to  receive  the  benefit  of  the  investments  and  in  the  course  of 
time  was  to  become  the  o\\  nor  in  fee  of  a  railroad.  And  it  should  be 
stated  in  this  connection  that  the  claimant  has,  under  this  concession, 
expended  about  SfiOO.OOO  in  gold,  has  canalized  the  rivers  and  made 
them  navigable,  cleared   the  forests,  constructed  and  operated  the 
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railroad,  and  has  built  and  put  in  operation  a  large  mining  and  refin- 
ing plant,  furnishing  steady  employment  to  about  1,000  Venezuelans. 
While  the  company  did  not  anticipate  any  of  the  difficulties  which 
have  since  arisen,  it  sought,  by  a  careful  and  precise  statement  of  the 
rights  and  privileges  it  was  to  enjoy  and  the  duties  it  undertook  to 

Eerform,  to  avoid  future  complications  which  might  otherwise  result 
•om  an  honest  difference  of  opinon  as  to  the  nature  and  extent  of 
these  rights,  privileges,  and  duties.  For  this  purpose  it  was  expressly 
stipulated  in  Article  XII  of  the  concession  that — 

Neither  this  enterprise  nor  the  products  of  its  mines  can  be  burdened  with  any  kind 
of  national  taxes  or  contributions,  except  those  levied  by  the  department  of  pohhc 
instruction  and  the  dues  prc»scribed  by  tlu;  jmw  existing  law  relating  to  mines. 

This  statement  of  the  rights  and  obligations  would  seem  to  need 
no  interpretation.  As  no  dispute  has  arisen  concerning  the  stamp 
feeB,  it  is  unnecessary  to  do  more  than  mention  the  provision,  and  it 
has  never  been  cliamed  that  any  of  the  new  taxes  imposed  since  the 
date  of  the  concession  have  been  stamp  fees. 

To  measure  the  rights  and  obligations  of  the  parties  under  this 
concession,  it  is  only  necessary  to  consult  the  mining  law"  of  1901, 
which  was  in  force  at  the  time  of  the  concession.  Lnder  that  law 
the  only  tax  was  a  hectare  tax  amounting  to  10  cents  per  annum 
for  each  hectare  of  the  area  of  the  mine,  which  in  the  case  of  the 
company's  mine  Tnciarte,  a  mine  of  300  hectares,  amounted  to  a 
gross  annual  tax  of  $30.  It  would  seem,  therefore,  that  upon  the 
pa>Tnent  of  this  nominal  tax  of  $30  per  annum  the  company  was 
exempt  from  further  payments  of  any  kind  to  the  Venezuelan  Gov- 
ernment. Such  was  tlie  understanding  of  the  company;  such  should 
have  been  the  understanding  of  tlie  Venezuelan  Government,  because 
it  drew  up  the  concession  and  is  supposed  to  know  the  import  of  the 
terms  used.  It  is  proper  to  mention  in  passing  that  the  claimant 
contends,  and  always  has  contended,  that  lie  would  not  have  bought 
the  concession  and  expended  money  upon  the  faith  of  it  had  the 
exemption  from  future  increased  taxation  not  been  expressly  stated 
in  the  concession. 

Notwithstanding  this  solemn  exemption,  the  Venezuelan  Govern- 
ment has  proceeded  to  impose  additional  taxes  upon  the  company 
by  extending  to  it  the  provisions  of  laws  subsequently  enacted.  On 
January  23, 1904,  a  new  mining  code  of  Venezuela  was  passed,  whereby 
the  company's  taxes  were  increased  in  the  following  ways:  First, 
the  hectare  tax  of  10  cents  a  hectare  was  increased  fourfold,  thus 
imposin^^  a  new  tax  of  $120  per  annum  mstead  of  the  tax  of  $30,  the 
tax  specified  in  the  concession;  second,  a  tax  of  3  per  cent  on  the 
gross  product  of  the  mine  was  imposed,  which,  under  the  valuation 
of  $20  a  ton  fixed  for  refining  asphalt,  amounted  to  a  tax  of  60  cents 
per  ton  on  th(»  products  or  the  mine;  third,  by  executive  decree 
relating  to  mines,  issued  January  21,  1904,  further  taxes  were  im- 
posed as  follows:  Four  bolivars,  or  80  cents,  per  t(m,  as  export  dues 
on  each  ton  of  asphalt  exported;  fourth,  a  minimum  tax  of  25  per 
cent  of  the  net  products  of  the  exploitation  of  the  mine. 

Shortly  after  the  passage  of  this  new  code  the  Venezuelan  Govern- 
ment proceeded  to  enforce  these  various  provisions,  except  the  tax  of 
25  per  cent  upon  the  net  product  of  the  mine;  and,  moreover,  in 
further  violation  of  tlie  terms  of  the  concession  the  Government  pri>- 
ceeded  to  impose  the  regular  import  taxes  of  the  country  on  certain 


WRONGS  DONE   AMERICAN   CITIZENS   BY   VENEZUELA.  581 

bags  and  other  articles  imported  by  the  company  for  use  in  connec- 
tion with  its  mine  and  railroad  in  packing  and  shipping  asphalt. 

The  net  result  of  the  various  taxes  imposed  is  $120  a  year  hectare 
tax,  and  $1.40  tax  per  ton  on  each  ton  of  refined  asphalt  exported, 
and  the  regular  import  taxes  of  the  countiy^  upon  all  goods  imported 
in  connection  with  the  operation  of  the  concessions. 

The  company  has  contested  and  does  contest  the  right  of  the  Vene- 
zuelan Government  to  tax  them,  and  a  reference  to  the  language  of 
Article  XII  of  the  concession  justifies,  in  the  opinion  of  this  Govern- 
ment, the  contention  of  the  claimant. 

It  is  suggested  that  the  company  should  seek  redress  for  its  griev- 
ances, if  any  it  has,  in  the  courts  of  Venezuela,  and  attention  is  called 
to  the  Calvo  clause,  which  is  supposed  to  preclude  diplomatic  inter- 
vention; but  this  Government  fails  to  understand  how  a  country  can 
take  advantage  of  a  clause  in  a  contract  when  it  denies  the  existence 
of  the  very  contract  in  which  the  clause  is  supposed  to  be  found,  nor 
can  this  Government  concede  the  right  of  its  citizens  to  waive  or  con- 
tract away  the  right  of  the  United  States  to  intervent  diplomatically 
in  a  proper  case. 

The  invitation  to  litigate  its  rights  in  a  court  of  justice  when  the 
rights  are  stated  and  sareguarded  in  the  concession  as  strongly  as  lan- 
guage can  safeguard  or  state  any  right  or  privilege  is  an  invitation  to 
delay  operations,  to  waste  the  company's  resources  in  the  costs  of  liti- 

§ation  without  any  guaranty  that  the  decision  of  the  court  when  ren- 
ered  ^dll  be  accepted  as  binding  upon  the  Executive,  should  it  fail  to 
support  the  contention  of  the  Executive.  Reference  has  been  made  in 
the  case  of  the  Orinoco  Corporation,  in  which  it  will  be  remembered 
that  an  international  tribimal  and  the  law  courts  of  Venezuela  denied 
the  power  of  the  Executive  to  annul  a  contract  ratified  by  the  Ven- 
ezuelan Congress,  and  yet,  notwithstanding  the  existence  or  this  inter- 
national and  national  decree,  the  Federal  Executive  has  repeatedly 
granted  away  property  of  the  Orinoco  Corporation  under  its  conces- 
sion as  if  the  judgments  of  the  international  and  national  courts  deny- 
ing the  right  of  the  Executive  were  nonexistent.  Under  these  circum- 
stances this  Government  can  not  advise  its  citizens  to  litigate  a  ques- 
tion when  it  appears  that  the  judgments  rendered  in  cases  in  wliicn  its 
citizens  were  claimants  had  been  repeatedly  and  systematically  dis- 
regarded. 

The  United  States,  therefore,  must  insist  either  that  the  Venezuelan 
Government  withdraw  its  opposition  to  the  right  of  the  claimant  to 
perform  his  contract  in  accordance  with  the  terms  of  the  concession,  or 
that  the  question  be  submitted  to  an  impartial  and  competent  tri- 
bunal in  which  the  rights  of  the  company  may  be  adjudicated  and 
damages  assessed.      * 

The  several  cases  in  regard  to  which  the  Government  of  the  United 
States  now  finds  itself  constrained  to  seek  due  remedv  and  redress 
being  thus  set  forth  in  all  needful  detail,  you  are  instructed  to  bring 
these  several  causes  of  complaint  to  the  immediate  and  serious  atten- 
tion of  the  Venezuelan  Government  and  to  insist  that  the  Government 
to  which  you  are  accredited  shall  give  to  each  and  every  demand 
herein  set  forth  immediate  consideration . 

You  will  deliver  a  copy  of  this  instruction  to  the  Venezuelan  minis- 
ter for  foreign  afiFairs. 

I  am,  etc.,  Elihu  Root. 
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Mr.  RusaeU  to  Mr,  Root 

No.  186.]  American  Legation, 

Carcicas,  April  7,  1907. 

Sir  :  I  have  the  honor  to  inform  you  that  I  have  presented  to  the 
Venezuelan  Government  the  five  cases  in  which  American  citizens 
claim  redress,  in  accordance  with  your  instructions  of  February  28. 
Your  instructions  were  sent  here  a  week  before  my  departure  from 
Washington,  and  were  held  pending  my  arrival.  I  inclose  you  here- 
with a  copy  of  my  note  to  the  foreign  office  in  presenting  these  cases, 
and  a  copy  and  translation  of  the  answer  from  the  minister  for  for- 
eign affairs. 

I  have  had  several  interviews  with  Doctor  Paul  since  I  sent  mv 
note,  and  he  assures  me  that  he  intends  to  study  very  carefully  all 
the  cases  as  they  are  now  presented  in  your  instructions  to  me,  a  copy 
of  which  was  inclosed  witn  my  note,  and  that  there  mil  be  no  undue 
delay  in  his  answer. 

I  am,  etc.,  William  W.  Russell. 


[Inoloflore  No.  1.) 

Ml .  RusstU  to  Poet  or  Paul. 

American   Legation. 
(^aracas,  Manh  .;/^  /'">r 

Sir:  In  arcc)r(lance  with  inslriulioiie  from  my  Government  I  am  directeil  t(»  bring 
to  the  attention  of  the  Venezuelan  Government  the  five  pending  mses  in  which  An.eri- 
can  citizens  claim  redress,  and  to  ask  for  the  serions  and  immediate  consideration  of 
the-se  cases  as  presi»nted  in  tlie  inclosed  copy  of  instructions  to  me. 

My  (lovernment  has  devot(»d  a  consideranle  length  of  tinie  to  a  very  serious  an<i  cur^ 
ful  reexamination  of  all  these  ct'ses.  and  in  the  new  and  fuller  light  in  which  they  are 
now  again  presented  your  excellency  can  not  fi'.il  ro  take  that  favorahle  action  in  e.\ch 
case  tliat  is  expected  hy  my  Government. 

1  take,  etc.,  \V.  W.  Risskli.. 

[Imlostire  Xo.  3— TrMUslation.J 
Doctor  Paul  to  Mr.  Ry^^selL 

rXITKI)    St.\TE8    of    VENEZfKL.V, 

Ministry  of  Forekjn  Affairs. 

Cararcm,  April  H,  19f/^. 

Sir:  I  have  received  your  excellency's  note  of  the  .'Wtli  of  last  month,  in  which  you 
inform  me  that  your  (lovenunent  has  instructed  you  to  call  the  attenticm  of  the  (tovern- 
ment  of  Venezuela  to  five  8]H»cial  cases  in  which  American  citizens  claim  re<lress. 
and  to  ask  from  this  Government  an  innnediate  consideration  of  said  cases  iu«  presente<i 
in  a  communication  to  your  excellency  from  his  excell^cy  Elihu  R<M)t.  Socretan.' 
of  State,  dated  the  28th  of  last  Fehruary.  and  a  copy  of  w^iich.  consisting  <»f  oO  i>agep 
of  typew^ritten  English,  accompanied  your  excellency's  note. 

Your  excellency  observes  that  your  Crovennnenl  has  devoted  considerable  lime 
to  a  very  serious  and  careful  reexamination  of  all  these  castas,  and  that  in  the  new  and 
fuller  light  in  which  they  are  now  again  presented  I  can  not  fail  to  take  the  favorable 
action  in  each  case  that  your  (iovernment  ex])ecls. 

From  a  cur8>ry  examination  I  have  made  at  first  view  of  the  five  cases  referred  t«> 
in  your  excellency's  note,  an<l  in  that  of  his  excellency  the  Secretary  of  State,  I 
have  noted  that  for  the  first  tune  are  presented  for  the  study  and  consideration  of  my 
(toveniment  the  arguments  in  the  two  claims  called  "Orinoco  rorporatioii"  ami 
"Grichfield,"  and  there  is  no  former  communication  concerning  them  on  reconl  in 
this  ministry. 

In  r^rd  to  the  other  three  mses-'Jaurett,"  "Orinoco  Steamship  (\mipany." 
and  "New  York  and  Bermudez  Company'' — which  your  excellency  mentions' at^ 
having  been  reexamined  by  the  Government  of  the  United  States,  devoting  for  this 
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purpoee  considerable  time  in  order  to  present  them,  as  it  is  now  done,  in  a  new  and 
fuller  light,  1  must  call  your  excellency's  attention  to  a  fact  very  worthy  to  be  taken 
into  consideration,  viz,  that  from  the  end  of  1904  until  March,  1905,  these  same 
three  claims  were  actively  pressed  by  your  excellency's  predecessor,  Mr.  Herbert  W. 
Bowen,  the  Government  of  Venezuela  contending  that  the  decisions  in  said  cases  were 
in  conformity  to  principles  that  safeguarded  the  sovereignty  and  independence  of  the 
courts  of  justice  of  the  Republic,  to  the  exercise  of  its  rignts  as  a  nation,  and  to  the 
strict  observance  of  international  obligations  of  mixed  commissions  whose  decisions 
it  was  agreed  should  be  definite  and  inappealable. 

This  diplomatic  discussion  ended  March  23,  1905,  when  answer  was  made  from 
this  ministry  to  the  note  of  the  19th  of  the  same  month  and  year  from  your  excellency's 
pre<leco88or,  Mr.  Herbert  W.  Bowen,  who  presented  with  his  note  a  copy  of  instruc- 
tions from  His  Excellency  Mr.  John  Hay,  tnen  Secretary  of  State  of  your  excellency's 
Government. 

Since  the  above-mentioned  date,  March  23,  1905,  my  Government  had  received  no 
declaration  on  the  part  of  that  of  your  excellency  to  mdicate  its  purpose  to  insist  on 
said  claims  as  included  in  the  inclosure  with  your  excellency's  note,  and  for  that  reason 
it  was  considered  that  diplomatic  discussion  in  regard  to  them  was  fundamentally 
closed. 

Since  the  Government  of  the  United  States  has  presented  these  claims  again,  and 
as  your  excellency  states  in  a  new  and  fuller  light,  my  Government  pmposes  to  con- 
sider carefully  the  new  phase  of  the  aforesaid  three  cases,  and  the  grounds  on  which 
the  Government  of  your  excellency  relies  to  intro<iuce  the  other  two  cases — that  of 
the  Orinoco  corporation  and  that  ol  Crichtield. 

As  8CK)n  as  this  ministry  can  acquaint  itself  fully  with  all  the  antecedents  in  th« 
cases  and  with  all  the  voluminous  mass  of  documents  which  it  must  examine  I  will 
hasten  to  transmit  a  reply  to  your  excellency. 

1  avail,  etc.,  J.  dk  J.  Paul. 


Th^  Acting  Secretary  of  State  to  Mirrhstcr  Hy^sell. 

Department  of  State, 
Washimjton,  Airril  11,  1907. 

Sir:  I  inclose  for  your  infornmtion  coj)y  of  a  letter  from  Mr.  K. 
Floyd  Clarke,  forwardinix  a  translation  of  the  asphalt  concession 
granted  by  the  Venezuelan  Government  to  Antonio  Aran.curen  on 
February  28,  1907,  apparently  made  on  the  theory  that  the  concession 
belonj^in;^  to  the  United  States  and  Venezuela  Company  had  lapsed. 

You  may  make  such  use  of  this  letter  as  you  may  find  dc»sirable  in 
connection  with  the  recent  instruction  of  the  Department  relatins;  to 
the  case  of  the  United  States  and  Venezuela  Company  and  other  cases 
against  Venezuela. 

I  am,  etc.,  •    Robkut  Bacon. 


The  United  States  and  Venezuela  Company  to  the  Secretanj  of  State. 

New  York,  March  29,  1907. 

Dear  Sir:  As  mentioned  in  a  recent  letter  to  the  Hon.  James  B. 
Scott,  Solicitor  of  the  Department,  on  the  20th  day  of  February, 
1907, 1  forwarded  from  New  York,  by  re^st^red  mail,  the  communica- 
tion from  the  United  States  and  Venezuela  Company  to  President 
Cipriano  Castro,  of  Venezuela,  dated  February'  4,  1907,  of  which  a 
copy  of  the  English  original  and  a  copy  of  the  translation  of  the  same 
inclosed  in  said  letter  to  President  Castro  have  hitherto  been  for- 
warded to  you. 

This  letter,  in  the  ordinary  course  of  events,  must  have  reached  the 
Venezuelan  Government  about  February  27  or  28. 
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Under  date  of  Marcli  14  our  attorney  in  fact  in  Venezuela,  Mr. 
David  Fleming,  wTites  us  inclosing  a  copy  of  a  new  concession,  bear- 
ing date  the  28th  day  of  February,  1907,  granted  by  the  United 
States  of  Venezuela  to  Antonio  Aranguren,  a  Venezuelan,  hod 
incloses  in  his  letter  a  copy  of  the  OflScial  Gazette  of  the  State  of 
Zulia,  bearing  date  March  9,  1907,  which  contains  a  copy  of  said  con- 
cession to  said  Aranguren  in  the  original  Spanish. 

I  inclose  to  you  here\i^th  a  translation  or  said  concession  and  call 
your  attention  to  the  following  facts: 

1.  Here  is  a  concession  granting  to  Antonio  Aranguren,  a  Vene- 
zuelan, "the  mines  of  asphalt  existing  in  the  districts  of  Mai^aibo 
and  Bolivar,  of  the  State  of  Zulia,  remaining  excepted  from  this  con- 
cession those  that  belong  to  other  persons,  but  in  case  they  are 
declared  lapsed  by  the  Government  tney  will  remain  from  that  time 
incorporated  in  the  present  contract." 

He  is  given  four  vears  to  commence  the  working  of  the  mines, 
when,  if  ne  has  not  i)egun  to  do  so,  he  may  pay  2,500  bolivars,  or 
$500,  and  have  the  right  extended  for  four  more  years. 

He  is  to  pay  to  the  A  ational  Grovemment  a  surface  tax  of  2  bolivars 
annually  for  each  hectare  of  mine  he  puts  in  operation,  and  he  is  to 
pay  the  National  Government  4  boUvars  for  each  ton  of  the  product. 

In  consideration  of  this  the  Government  exonerates  him  from 
import  duties  and  other  taxes. 

During  the  time  that  the  contract  exists  the  Ciovemnient  agrees 
not  to  make  any  other  conccvssion  to  any  other  person  for  the  working 
of  deposits  of  asphalt  in  the  districts  of  Maracaibo  and  Bolivar,  of 
the  State  of  Zulia. 

By  article  10  it  is  declared  that,  "in  conformity  with  article  128  of 
the  said  decree  this  contract  is  considered  as  a  special  mining  title, 
and  consec^uently  will  not  have  to  be  submitted  to  the  consideration 
of  the  National  Congress." 

We  call  your  attenticm  to  tliis  cimtract  for  the  purpose  of  impressing 
upon  you — 

First.  That  it  appears  to  be  granted  at  this  special  time  for  the 
express  purpose  of  allowing  the  grantee  to  take  possession,  or  attempt 
to  take  possession,  of  the  mine  Inciarte,  of  this  company,  in  the  dis- 
trict of  Maracaibo,  under  some  claim  that  our  concessiim  is  lapsed. 

You  will  note  that  while  the  contract  Is  dated  February  28,  1907. 
it  is  not  published  in  the  Gazette  until  March  9,  and  that  the  date  of 
its  grant  appears  to  coincide  i)retty  closely  with  the  time  that  they 
received  our  notice  that  we  rescinded  the  contract  and  demanded 
damages  and  offered  to  giv^e  up  the  property,  at  the  same  time  noti- 
fying them  that  we  would  no  longer  be  responsible  for  its  repair  or 
up-keep. 

It  seems  evident  that  the  Government  has  some  intention  not  to 
accept  our  offer  and  take  possession  as  a  government,  which  would 
bind  them  to  a  rescission  later  if  we  are  entitled  to  a  rescissicm,  but 
that  they  are  appointin^y  this  financially  irresponsible  grantee  of  a 
new  concession  for  tlie  purpose  of  having  him  take  some  action  under 
this  grant  which  the  GovemnK^U,  if  unsuccessful  in  its  dispute  with 
us,  can  repudiate,  or  if  successful  in  its  dispute  with  us,  can  take 
advantage  of. 

You  will  also  note  that  tiie  concession  now  made  to  this  irrespon- 
sible adventurer  is  not  of  one  single  mine  or  deposit  in  the  districts 
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of  Muracftibii  and  Bolivnr,  liut  is  of  all  tlii'  niiiU'S  of  asplialt  in  tliose 
districts,  and  that  the  taxes  asked  from  him  are  less  than  the  taxes 
which  we  iiave  already  offered  to  the  Venezuelan  Government  to 
submit  to  if  they  will  aflirm  our  existing  concession  as  to  one  single 
mine  in  the  district  of  Maracaibo.  Thus  we  have  ofTered  to  pay 
5  bolivars  per  ton  for  each  ton  exported,  while  he  is  only  obligated 
to  pay  4  bcdivars  per  ton  (the  hectare  tax  of  2  bolivars  is  merely 
nominal). 

You  will  note,  also,  that  he  makes  nu  guaranty  to  exploit  any 
mines  or  build  any  railroads  or  put  up  any  money  whatsoever  of  aay 
kind,  while  we  were  required  to  pay  under  our  concession  50,000 
bolivars  in  cash  as  a  guaranty  of  the  starting  and  completion  of  the 
work  on  the  railroad.  (See  art.  17  of  our  concession,  p.  47  of  original 
petition  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela,  filed  in  the  ofKce  of  the  Secretary  of  State.) 

We  were  also  compelled  to  build  our  railroad  within  one  year  from 
date  of  beginning,  and  were  compelled  to  begin  within  six  months 
from  the  date  of  the  concession. 

You  will  recollect  that  when  Mr.  Calhoun  was  sent  as  the  special 
agent  of  this  Government  to  Venezuela  that  the  objection  taken 
before  him  as  to  our  concession  was  that  the  Government  had  not 
been  sufficiently  protected  in  allowing  us  for  fifty  years  to  pay  no 
t&xes  except  the  small  hectare  tax  of  10  cents  per  hectare,  and  that 
the  Venezuelan  Government  objected  to  the  character  of  our  contract 
for  that  reason,  as  being  unduly  favorable  to  the  concessionaire,  and 
one  tliat  their  Congress  would  not  for  that  reason  approve. 

You  will  observe  how  well  this  same  President  Castro  protects  the 
interests  of  Venezuela  in  this  second  concession  now  made  to  Antonio 
Aran^ren,  for  here  he  grants  not  one  mine,  but  all  mines  and  all 
deposits  to  this  party  for  considerations  less  valuable  to  the  Govern- 
ment, on  the  face  of  them,  than  the  considerations  we  offered  to 
submit  ourselves  to  simply  for  the  affirmance  of  our  contract  and  for 
being  permitted  to  go  on  with  the  work  of  one  mine,  in  the  develop- 
ment of  which  we  had  spent  over  $600,000  on  the  faith  of  that  coof 
tract. 

We  also  desire  to  call  your  attention  to  the  fact  that,  while  the 
contract  of  April  20,  190i,  between  the  United  States  of  Venezuela 
and  George  W.  Crichfield,  of  which  the  United  States  and  Venezuela 
Company  is  now  the  assignee,  received  the  general  approval  of  Con- 
gress by  the  general  resolution  passed  approving  all  the  acts  of  Gen. 
Cipriano  Castro  as  military'  dictator  or  provisional  presicient  of  that 
Government,  which  approval  is  now  denied  by  General  Castro,  and 
repudiated  as  being  inefTective  to  constitute  a  contract  with  the 
Executive — by  the  express  terms  of  this  concession  to  Aranguren  no 
approval  of  Congress  whatever  is  neeessarv.  Hence  we  have  here 
an  absolute  grant  of  a  similar  concession  by  President  Castro  with- 
out any  approval  of  Congress  and  expressly  stating  that  such  ap- 
proval is  not  necessary,  yet  the  concession  so  made  by  the  Executive 
alone  is  similar  to  the  one  he  hitherto  made  to  us  and  which,  although 
approved  by  Congress,  he  now  repudiates. 

Id  conclusion,  the  United  States  and  Venezuela  Company  respect- 
fully requests  the  following  action  in  the  premises  as  necessary  to 
preserve  their  interests,  if  *    the  views  and  policy  of 

your  office,  namely: 
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1.  That  the  American  minister  at  Caracas  be  instructed  to  bring 
the  matter  of  this  asphalt  concession  to  Antonio  Aranguren  to  the 
attention  of  the  Venezuelan  Government  and  in  that  connection 
state  that  this  Government  hopes  that  the  grant  made  by  the  Vene- 
zuelan Government  to  Antonio  Aranguren  is  not  to  be  taken  advan- 
tage of  in  any  way,  either  by  the  Venezuelan  Government  or  by  the 
concessionaire,  in  such  manner  or  way  as  to  bring  about  any  con- 
flict of  title  between  its  concessionaire,  Antonio  Aranguren,  and 
the  United  States  and  Venezuejan  Company  as  to  the  title  of  the 
United  States  and  Venezuela  Company  to  tHe  mine  Inciarte  and  the 
railroad  and  plant  connected  therewith,  stating  that  this  matter  is 
brought  to  the  attention  of  the  Venezuelan  Government  by  rea:»<)n 
of  the  fact  that  the  Government  of  the  United  States  <loes  not  desire 
that  in  future  any  question  shall  be  brought  up  in  the  matter  of  the 
claim  of  the  United  States  and  Venezuela  Company  against  the 
United  States  of  Venezuela  by  any  possibility  of  concessionaires 
under  the  United  States  of  Venezuela  claiming  title  to  the  mines  or 
property  of  the  United  States  and  Venezuela  Company  so  as  to 
produce  a  complication  in  the  title  similar  to  the  one  whir-h  has  already 
nappened  in  tne  matter  of  the  title  of  the  Bermudez  Company  t«> 
its  title  to  asphalt  mines  in  Bennudez,  asising  out  of  subsequent 
grants  mad<»  to  Warner  Quinlan  &  Co. 

Hoping  that  the  above*  request  will  receive  your  favorabh'  «on>id- 
eration, 

We  remain,  (»tc., 

United  States  and  Veneziela  Company. 

Per  [Signature  illegible], 

Sfcnfarn. 


[Inclosurc— TranRlation.] 
AspJuiit  rotwcs,sion  to  Antonio  Aran/jurem,  February  :^»s',  IiHt7. 

Tin*  ulinistcr  of  foiiicnto  of  thv  United  States  oL  Venezuela.  siifHfiently  aiiilnTi/t-d  *»y 
tlu?  Fcileral  ExtHMilivc,  fur  one  party,  and  for  tlie  other  Antonio  Aran^iren,  Ven»- 
/.uelan.  of  n^v  an«l  a  resident  of  tnis  capital,  have  relel)rate<l  the  folhiwin&r  rMnTr.i«'t: 

AnTin.E  I. 

The  Keih'ral  Kx<Hiitiv<*,  iucording  to  the  disixwtion  of  artirle  12S  t»f  ilie  rt^^ulaiiu^ 
deeree  of  the  law  of  mini's.  eoneiHles  the  rentinf;  for  the  perio<l  of  lifty  yi-ars?.  eimntiiig 
fn)m  to-day.  to  Antonio  Aranguren,  his  suecessora.  eoneessi(»nain»8  or  a8Kieni«  that  in 
future  will  he  railed  the  renter,  the  mines  of  asphalt  existing  in  the  districts  of  Mari- 
caibo  and  Bolivar  of  the  State  of  Zulia,  remaining  excepttKi  fnnn  this  conct^'-n 
those  that  l)elong  toother  persons,  hut  in  ease  they  are  declartil  lapsed  hy  the  (invi-m- 
ment.  they  will  remain  from  tliat  time  inrori)orated  in  the  present  contract. 

AltTlCI.K    II. 

The  renter  l)inds  himself: 

(a)  To  commence  working:  the  mines,  acquinnl  hv  the  present  contract,  wiiliiii  i\u 
peri(Kl  of  f(mr  years,  lurcording  to  what  is  pres<'rihiHl  in  article  57  of  the  saitl  d^i-n-*'.  aii'i 
this  perifKl  will  he  counted  from  this  date. 

(b)  To  j>ay  in  the  National  (lovernment  a  tim-of  2.50()  lK»livar8  if.  in  the  peritHl  li\f*l 
he  shall  not  have  commenciHl  work,  ami  in  that  case  he  will  have  a  right  tt»  a  pntDtii'' 
oi  four  more  years,  according  to  that  prescrihe<l  in  article  58  of  the  same  <1«vkh\ 

{(')  To  pay  to  the  National  Government  a  surface  tax  of  2  bolivars  annually  f«>r  t-ai  h 
hectare  tne  minw  nu-asun*  that  he  puts  in  openititm,  as  jmt  the  plans  he  has  to  pn-sent 
to  the  minister  of  fomento,  within  three  months  of  the  commencenn»ni  of  work  nn 
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each  deposit;  these  plans  will  have  to  be  adjusted  to  the  dispositions  of  the  law  o^ 
mines  and  to  the  decree  that  governs  it  in  every  respect. 

(d)  To  pay  to  the  National  Government,  in  the  proper  office,  4  bolivars  for  each  ton 
of  the  pnxlucts  of  the  work. 

Article  III. 

The  renter  will  be  responsible  in  the  first  period  for  the  payment  of  the  contribu- 
tions to  which  he  is  obliged  by  the  foregoing  article,  with  the  eaifices,  machines,  appa- 
ratus, and  other  adjuncts  and  annexes  of  his  company,  and  in  case  of  insolvency  for 
the  period  of  one  year,  the  present  contract  will  be  considered  rescinded. 

Article  IV. 

The  National  Government  is  obliged  on  its  part: 

(a)  Not  to  burden  the  renter  with  any  other  contribution  or  taxes  that  may  not  be 
eetaolishcd  in  article  second  of  this  contract. 

(6)  To  exonerate  import  duties  for  one  time  only  on  machines,  tools,  apparatus,  and 
utensils  destined  for  the  company,  and  for  all  time  of  the  contract  the  knocked-down 
envelopes  that  it  needs  for  the  exportaion  of  its  products,  the  renter  having  to  comply 
with  the  formalities  of  law  in  all  c»ses. 

Article  V. 

The  National  Government  promises  the  renter  the  facilitic*  that  may  be  compatible 
with  the  fiscal  laws  of  the  Republic  for  the  dispatch  of  the  ships  destined  for  the  export 
of  the  products  of  the  company. 

Article  VI. 

The  renter  can  not  transfer  the  pr^isent  contract  to  any  other  person  or  company, 
national  or  foreign^  without  the  previous  permission  of  the  Federal  Executive,  and 
in  no  case  to  a  foreign  government. 

Article  VII. 

They  will  always  be  considered  as  Venezuelans  the  company  or  companies  that  may 
be  formed  for  the  working  of  what  is  the  object  of  the  pr€»sent  contract.  Said  company 
or  companies  will  be  subjected  to  the  laws  and  jurisdiction  of  the  tribunals  of  Venezuela 
in  everything  referring  to  the  working  of  the  mines  here  contracted;  they  must  have 
their  legal  residence  in  the  country  and  maintain  a  representative  in  it,  even  if  they 
have  them  abrcmd;  having,  moreover,  to  constitute  themselves  in  V€»nezuela  in  accord- 
ance with  it«  laws,  all  this  conforming  to  that  stipulated  in  articles  (>  and  7  of  the  law 
of  mines  and  in  article  132  of  the  decree  regulating  it. 

Article  VIII. 

During  the  lime  of  the  pre8t*nt  contract  the  National  (fovemment  will  not  make  any 
concession  to  any  other  person  or  company  for  the  working  of  deposits  of  asphalt  in 
the  districts  of  Maracaibo  and  Holivar  of  the  State  of  Zulia. 

Article  IX. 

In  all  that  which  may  not  be  expressly  stipulated  in  the  present  contract  the  dispo- 
sitions of  the  law  of  mines  and  the  regulating  dwrec*  before  inention<»d  will  govern. 

Article  X. 

In  conformity  with  article  128  of  the  said  decree  this  contract  i**  considered  as  a 
epec'ial  mining  title,  and  consequently  will  not  have  to  he  subniitted  to  the  considera- 
tion of  the  National  Congress. 

Article  XI. 

In  all  the  stipulations  established  in  the  present  contract  the  rights  of  third  parties 
remain  safe. 

Article  XII. 

The  doubts  and  controversies  of  whatever  nature  that  can  come  up  in  tlie  interpre- 
tation and  execution  of  this  contract  and  that  can  not  be  amicably  settled  by  the  con- 
tracting parties  will  be  decided  by  the  competent  tribunals  of  Venezuela  accxKrdin 
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to  ite  laws,  without  that  any  motive  or  any  cause  can  give  origin  to  intematii4iil 
reclamations. 

Two  copies  are  made  of  one  same  tenor  and  one  e£Fect  only,  in  C^u'acas,  on  the  28th 
day  of  FeDruar>',  1907,  ninety-sixth  year  of  independence  and  forty-ninth  of  feden- 
tion. 

J.  M.  Herrera  Iriootex. 

Antonio  Aranguren. 

United  States  of  Venezuela,  ministry  of  fomento,  direction  of  territorial  wealth, 
agriculture  and  live  stock,  Caracas,  28th  of  February,  1907.    96th  and. 49th. 
Publirfied  by  ordyr  of  the  citizen  minister. 
The  director. 

J.  M.  E8PIXDOLA. 


Mr,  RvsseU  to  Mr,  Root. 

No.  188.]  Caracas,  April  £8, 1907. 

Sir:  Referring  to  your  unnumbered  instructions  of  Februaiy  28, 
1907  (no  file  number  to  refer  to),  in  regard  to  the  five  pending  cases 
in  which  American  citizens  are  claiming  redress  from  the  &)vem- 
ment  of  Venezuela,  I  have  the  honor  to  inclose  herewith  a  translation 
of  the  note  of  the  foreign  minister  in  answer  to  my  communicatioii 
transmitting  a  copy  of  your  instructions  to  me.  A  copy  and  trans- 
lation of  the  memorancfum  of  the  President  is  also  inclosed. 

In  this  connection  I  have  to  inform  you  that  the  foreign  minister 
has  stated  to  me  that  the  Venezuelan  Government  is  still  disposed 
to  endeavor  to  come  to  some  amicable  arrangement  in  regard  to  the 
Critchfield  case,  and  will  consider  a  proposition  from  the  United 
States  and  Vene/Aiela  Company  for  a  new  contract.  I  respectfullv 
request  instructions  as  to  whether  I  am  now  authorized  to  submit 
for  the  consideration  of  this  Government  the  proposed  contract 
drawn  up  by  Mr.  R.  Floyd  Clarke,  attorney  for  the  United  States 
and  Venezuela  Company,  which  contract  was  handed  to  me  by  the 
Solicitor  for  the  Department  of  State  last  winter,  and  is  indorsed  on 
the  back  as  follows: 

Index  Bureau,  Department  of  State.     January  31,  1907.     1948/3 

In  submitting  the  proposal  for  a  new  contract  I  understand  it  is 
without  prejudice  to  tlie  mte rests  of  the  company  as  outlined  in  your 
letter  of  instructions  to  me. 

lam,  etc.,  William  W.  Russell. 


Doctor  Paul  to  Mr.  Russell, 

[Translation.] 

No.  385.]  Ministry  of  Foreign  Affairs  of  the 

United  States  of  Venezuela, 

Caracas,  April  23,  19i)7. 
Sir:  In  answer  to  your  excellency's  note  of  the  30th  of  last  month, 
and  to  the  memorandum  which  accompanied  it,  I  am  instructed  bv 
the  constitutional  President  of  the  Republic  to  send  to  your  excel- 
lency the  inclosed  memorandum,  whicn  your  excellency  will  please 
forward  to  vour  Government. 

I  avail,  etc.  J.  de  J.  Paul. 
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[Tranfllation.] 
MEMORANDUM. 

It  is  the  rule  of  the  Government  of  Venezuela,  in  matters  which  it  is  obliged  to 
treat  with  the  governments  of  other  countries,  to  confine  its  statements  only  to  prin- 
cipal points  thus  facilitating  clearness  and  concision. 

in  tne  memorandum  presented  by  His  Excellency  Mr.  W.  \V.  Russell,  which  accom- 
panied his  note  of  March  30  last,  there  will  be  foun3  five  points,  or,  rather,  five  cases, 
which  cover  the  questions  presented  in  the  aforesaid  memorandum.  They  are  as 
follows: 

No.  1.  Claim  of  Mr.  Jaurett. 

No.  2.  Claim  of  the  Manoa  Company  (Limited),  Orinoco  Company  (Limited),  and 
Orinoco  Corporation. 

No.  3.  Claim  of  the  Orinoco  Steamship  Company. 

No.  4.  Claim  of  the  New  York  and  Bermudez  Company. 

No.  5.  Crichfield  claim. 

In  regard  to  the  first  point,  the  Government  of  Venezuela  observes  that  the  explana- 
tions requested  by  the  Government  of  the  United  States  were  duly  given  and  in  quite 
and  explicit  note,  but  now  it  can  be  added  that  it  was  a  matter  of  publicity  and 
notoriety  the  pernicious  and  malevolent  conduct  of  the  foreigner  Jaurett  against  the 
countrv  which  had  afforded  him  hospitality  and  against  the  Government  which  had 
even  shown  him  favors. 

It  is  universally  known  that  Jaurett,  during  the  last  revolution  which  devastated 
Venezuela,  was  sending  by  cable  directly,  or  through  Curasao  or  Trinidad  and  in  any 
way  in  which  he  was  able,  entirely  false  and  alarming  news  for  the  purpose  of  pro- 
ducing a  sensation  in  the  press  of  the  United  States,  all  of  which  may  oe  reviewed  to 
prove  the  truth  of  this  assertion.  The  Government  of  the  United  States  found  the 
expulsion  of  Mr.  Jaurett  so  right  and  just,  in  view  of  his  bad  conduct,  that  at  that 
time  it  closed  the  affair  without  Mr.  Jaurett  taking  any  personal  action  against  the 
Government  of  Venezuela,  endeavoring  only  from  the  very  first  to  influence  diplo- 
matic action  against  the  Republic. 

In  regard  to  the  second,  third,  and  fourth  {joints  the  Government  of  the  United 
States  knows  very  well  that  the  questions  which  they  involve  are  questions  which 
have  already  been  adjudicated  ("  Cosajuzgada  "),  and  that  the  revision  proposed  in  the 
memorandum  of  the  verdicts  of  the  Venezuelan-American  Mixed  Commission,  in  two 
of  those  questions^  even  though  said  verdicts  were  definitely  favorable  to  Venezuela 
by  reason  of  the  nght  which  rfie  had  on  her  side,  there  would  be  no  reason  then  why 
all  the  rest  of  the  verdicts  of  the  mixed  coumiissions  against  Venezuela  should  not  be 
revised ;  verdicts  claimed  by  her  in  several  cases  to  be  contrary  to  law 

The  Manoa  Company  (Limited),  according  to  a  declaration  of  the  Venezuelan- 
American  Mixed  Commission,  should  have  recognized,  in  the  matter  of  the  resolution  of 
its  contract  with  the  Government  of  Venezuela,  the  sentence  which  the  tribunals  of 
the  Republic  should  render  in  that  matter,  and  if  there  was  any  negotiation  to  be  car- 
ried on  in  that  suit,  it  should  have  been  done  by  the  representative  or  lawyer  of  said 
company  before  the  usual  and  competent  tribunals  having  cognizance  of  the  affair. 

The  claims  of  the  Orinoco  Steamship  Company  and  the  New  York  and  Bermudez 
Company  are  matters  which  have  been  adjudicated  and  closed  in  legal  form,  and  in 
accordance  with  the  procedure  required  in  each  case. 

In  regard  to  the  fifth  point  referred  to  in  the  memorandum  the  Government  of  the 
United  States  ought  to  know  also  that  the  Crichfield  contract  was  not  approved  by 
Congress,  which  approval  at  that  time  was  an  indispensable  constitutional  requisite 
for  tne  validity  of  said  contract.  The  Government  of  Venezuela,  accuated  only  by  a 
desire  to  come  to  a  friendly  understanding  with  Mr.  Crichfield,  drew  up  a  new  contract, 
satisfactory  to  both  parties,  as  His  Excellency  Mr.  Russell  well  knows,  which  said 
new  contract  was  the  result  of  a  private  conference  with  the  representative  of  Crich- 
field,  and  the  Government  of  Venezuela  has  not  been  able  to  understand  why  Mr. 
Crichfield  did  not  take  up  the  matter  again  instead  of  leavin?  it  in  thestatP  that  it  i% 
now  in. 


The  Secretary  of  State  to  Minister  Hvssell. 

No.  87.]  Department  of  State, 

Washington,  May  10 y  1907. 

Sir:  The  Department  is  advised  bv  counsel  for  the  United  States 
and  Venezuela  Company  that  on  Feoruary  20  last  there  was  trans- 
mitted to  President  Castro  by  mail  a  document  containing  certain 
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resolutions  adopted  by  the  board  of  directors  relating  to  the  com- 
pany's controversy  with  Venezuela.  The  Department  is  also  advised 
that  the  company  has  had  no  acknowledgment  from  the  Venezuelan 
authorities,  and  it  is  requested  that  the  Department  ascertain  whether 
or  not  the  papers  referretl  to  have  been  received  by  the  Venezuelan 
authorities. 

You   may  accortlingly  obtain   this  information   and   inform  the 
Department,  so  that  the  company's  anxiety  may  be  relieved. 
I  am,  etc. 

E.  Root. 


Attorned  I  for  the  United  State's  and  Venezuela  Compantf  to  th^  S&crttanf 

of  Suite. 

New  York,  April  20,  19*11. 

Dear  Sir:  I  have  the  pleasure  to  acknowledge  the  receipt  of  your 
kind  favor  of  the  1 1th  instant  and  to  thank  you  for  your  action  taken 
as  therein  statetl  in  regard  to  the  recent  concession  granted  by  the 
United  States  of  VcnezAiela  to  Antonio  Aranguren. 

Referring  to  my  favor  to  you  of  the  23d  ultimo  in  this  same  matter, 
in  which  I  inclosed  duplicates,  sivrned  by  the  United  States  and  Ven- 
ezuelan t'onipany,  of  the  notice  hitherto  sent  by  it  to  President  Ciistn* 
by  registoro(l  mail  from  New  York,  and  on  which  no  recei|)t  lia^  yet 
boon  rocoivod,  and  in  which  for  that  reason  1  recjuosted  you  to  forwarl 
the  same  to  ihe  United  States  minister  at  Caracas  for  delivery  hv  liiiu 
to  the  \  eiuv.uelaii  (iov(»nimeiit  in  order  that  the  iliplomatie  rc^'oni  of 
this  transaction  sliould  contain  the  proof  of  the  ofl'er  of  rescis>io!i  wt- 
have  made  to  th(»  Venezuelan  (lovernment  and  our  deniauil  upon 
them  for  damages  in  the  matter — proof  which  will  be  noecssarv  w 
sustain  our  claim  in  any  future  arbitration,  and  proof  very  ini|)ori- 
ant  to  us  on  account  of  the  fact  that  we  are  now  notifvin;'  that  (iov- 
ernuKMit  that  we  refuse  any  lon^jjer  to  keep  the  property  in  repair  an*! 
that  it  is  now  at  their  risk  as  to  future  deterioration,  I  would  respe<-t- 
fully  request  to  know  what  action,  if  any,  has  been  taken  with  refer- 
ence to  this  request,  and  hope  that  our  petition  in  the  matter  will 
receive  vour  due  consideratitm. 

Thankini!:  you  for  your  courtesy  in  the  premises, 
I  am,  etc., 

R.  Floyd  Clarke. 


Attonnij J<n-  llti    Iti'ifal  StititH  and  Wtuzuila  (\>inpan\i  to  tlu  Secrftan 

of  Statf. 

March  2;^  11)07. 

Dkai;  Sik:  In  the  matter  of  the*  claim  of  the  United  States  auil 
Venezuela  Company  a;:ain>t  the  I'nited  States  of  Venezuela,  the 
rnitc(|  States  and  \  enc/jiela  Ct^mpanv,  on  the  2()th  dav  of  February. 
1007,  causcjl  to  he  scut,  hy  registered  nuiil  from  New  York,  to  llie 
lion,  Cipiiano  Castro.  l'rc>id(Mit  of  \  (Miezuela,  a  notice  of  elcciii'ij 
to  rescind  the  ctnitract.  hcariiiu-  dat(*  the  4th  day  of  February,  P.>«''7. 
and  icihlerini^'  hack  \\\r  prnjx^ity  and  d(»niandinix  damaiies,  of  \vhi<*h 
the  inclosed  is  a  duplicate  ori-iijal,  to:^ether  with  a  translatii»n  of  th*' 
.same  into  iMiuiish,  of  which  the  ih<-losed  is  a  duplicate. 
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As  yet  we  have  received  no  answering  receipt  through  the  post- 
ollice  of  the  receipt  by  the  Venezuelan  Government  of  these  impor- 
tant documents. 

Under  the  circumstances,  I  forward  to  you  two  dupHcates  of  the 
original  letter,  with  two  translations  of  the  same  into  Spanish, 
requesting  you  to  forward  said  duplicates  and  Spanish  translations 
to  the  American  minister  in  Venezuela,  and  to  request  him  to  deliver 
one  of  each  of  said  duplicates  to  the  Venezuelan  Government,  along 
with  the  incloseil  letter  from  the  United  States  and  Venezuela  Com- 
pany, hearing  date  the  22d  day  of  March,  1907,  to  the  Hon.  Cipriano 
Castro,  explaining  the  sending  of  this  notice  in  this  manner,  and  that 
you  then  request  the  honorable  minister  to  kindly  put  us  in  posses- 
sion of  proof,  by  aliiihivit  or  otherwise,  attached  to  the  seconcl  dupli- 
cate of  each  of  said  documents,  that  these  documents  have  been  actu- 
ally delivered  to  the  Government  of  Venezuela. 

Vou  will  note  that  the  documents  now  sent,  with  the  exception  of 
the  duplicate  letter  of  March  22,  1907,  are  the  same  as  those  of  which 
copies  were  sent  to  the  Hon.  James  B.  Scott,  Solicitor,  Ignited  States 
State  Department,  in  my  letter  of  February  19,  1907. 

Bv  so  tioing  you  will  very  greatly  oblige,  etc., 

K.  FLovn  Clarke. 


Minister  Russell  to  the  Seiretarii  of  State. 

No.  201.]  AmERIC.VN    I^EGATION, 

Caracas,  May  26,  19()7. 

Sir:  In  connecticm  with  the  pending  case  of  the  Orinoco  Corpora- 
tion against  the  (iovernment  of  Venezuela,  I  have  the  lumor  to 
inclose  herewith  a  translation  of  a  verdict  of  the  federal  and  cassation 
court  in  the  suit  brought  by  the  Venezuelan  (iovernment  against  the 
Manoa  (  ompany  (Limited)  and  the  Orinoco  Company  (Limited)  for 
a  rescissi<m  of  the  Fitzgerald  concession. 
I  am,  etc., 

William  W.  Russell. 


[Gaceta  Oflcial  No.  10083.    May  22,  1907.] 
FEDERAL   COURT   AND   OF   CASSATION. 

The  United  States  of  Venezuela.     In  th<*ir  name.     The  federal  eourt  and  of  cassa- 
tion, in  federal  hall. 

Heard  with  th<»  written  brief  of  the  attorney  of  the  defendant  companies.  In  the 
suit  brought  by  the  nation  against  tlH»  Manoa  and  Orinoco  Company  (Li'nited),  de- 
manding that  they  shall  agree  to  the  re.*^)lution  of  the  Fitzgerald  contract,  the  trial 
judge  under  date  of  April  1  last  admitted  the  proofs  submitted  by  the  attorney  of  the 
defendant  companies,  fixed  the  extra  transit  time  for  su!)stantiating  th<'  evidence 
which  is  U)  be  taken  in  New  York,  Kl  Paso.  State  of  Texas.  United  States  of  America, 
GreenwaKi,  British  Columlua.  Faribault,  State  of  Minnesota,  and  Worcester,  State  of 
Massachusc'tts,  of  the  Unil<^l  States  of  America,  and  Enj^land.  and  disposed  that  the 
actor  should  determine  one  by  one  tlie  doeuments  referre*!  to  in  ch:»j)ter  2  of  the  state- 
ment of  evidence,  this  not  having  been  done  in  the  aforesaid  statement. 

Founding  hims<'li  up<m  the  reasons  8tat<»d  in  tin;  motion  made  on  the  3d  <lay  of  this 
same  month  the  attorney  of  the  aforesaid  companies  lu^ked  for  the  rev<Kation  bv  con- 
trar>'  imperium,  of  the  said  determination,  and  tlie  trial  jiidj^e.  as  [mt  record  of  same 
date.  maintain(Kl  same  in  all  its  ])arts.  Against  this  decision  the  attorney  of  the  de- 
fendant companies  interjiosed  an  appeal,  and  it  is  by  virtue  thi-nnif  that  th<'  rec'ord 
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has  been  submitted  to  this  court,  which  after  having  made  a  study  of  the  acts,  enttn 
upon  sentence  and  observes: 

First.  That  the  extraordinary'  transit  term  fixed  bv  the  trial  judge,  forthesubilaa- 
tiation  of  the  evidence  submitted  by  the  attorney  of  aefendant  companiefl  is  in  accord 
with  ibe  spirit  of  the  dispositions  contained  in  articles  293  and  26  of  the  ("ode  of  CM 
Procedure  and  of  the  jurisprudence  established  in  analogous  cases  by  this  aame  coqjl 
Sec*ond.  That  tlie  parties  must  determine  with  precision  the  pitxjfs  which  they  wiA. 
to  make  valid  in  the  suit,  for  without  this,  judicial  debate  would  be  made  imposable. 
Tliird.  That  the  d(x;uments '  to  which  the  attorney  of  the  defendant  compamei 
refers  in  chapter  2  of  his  statement  of  proofs  are  not  determined,  because  the  pHi- 
tioner  does  not  express  the  dates  thereof,  nor  the  subject-matter  which  they  contaia, 
nor  does  the  designation  of  the  bureaus  in  which  it  is  said  they  are  to  be  found  con- 
tribute to  their  determination. 

For  these  reasons,  administering  justice  by  authority  of  the  law,  the  appealed  9C- 
tion  is  confirmed  in  all  its  parts.  Given,  sifi^ied,  and  sealed  in  the  federal  court  and  d 
cassation,  in  the  federal  capitol,  in  the  hall  of  audiences  in  Caracas,  on  the  15th  day 
of  the  month  of  May,  1907.  Ninety-sixth  of  the  independence,  forty-ninth  of  the 
federation. 

The  vice-president, 

Pedro  M.  Brito  Gonzalw. 
The  relator. 

E.  Enrique  Tejera. 
The  chancellor, 

J.  Abd5n  Vivas. 
Judges  and  asskxuate  judges: 

Alejandro  Urban eja. 
P.  Hermoso  Telleria, 
Kmilio  H.  Velutini. 
The  Hecretar>', 

M.  Izaguirre  Valf.ri. 
A  true  copy. 

M.  Izagiirre  Valeri. 


Minister  Husstll  to  the  Secretary  of  State, 

American  Legation, 
Caracas,  June  12,  1907. 

^  Sir:  Kcferring  to  your  Xo.  87  of  May  10  (File  No.  1948/12), 
in  reffanl  to  a  letter  sent  to  President  Castro  by  the  United  States 
and  Venezuela  Company  in  February  last,  I  have  the  honor  to  stat^ 
that  the  secretary-general  to  the  President  re])orts  to  the  minister  for 
forei<^n  aifairs  that  the  letter  in  question  can  not  be  found. 
1  am,  etc., 

William  W.  Ki'ssell. 


Mr.  liaot  to  Mr.  Russell. 

No.  00.]  Department  of  State, 

^\'ashmgt4)n,  June  21,  1907, 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  188  of  April 
2S  last,  inclosing  a  note  and  a  memorandum  from  the  Venezuelan 
Government  in  regard  to  the  live  pending  cases  in  which  American 
citizens  claim  redress  from  the  Venezuelan  Government. 

The  Department  regrets  to  find  in  the  position  assumed  by  Ven- 
ezuela a  com})lete  absence  of  anything  responsive  to  the  ])ropositions 
contained  in  its  instruction  to  you  of  February  23  last,  looking  to  an 
amicable  adjustment  of  these  controversies  bv  means  of  interna- 
tional  arbitration.     That   instruction,  prepared  only  after  a  most 
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exhaustive  examination  into  the  merits  of  each  of  the  controversies 
in  question,  directed  you  to  bring  these  cases  again  to  the  attention  of 
the  Venezuelan  Government,  ana  to  urge  upon  that  Government  the 
reasons  existing  in  each  case  for  favorable  action,  and  to  insist  that 
each  and  every  demand  therein  set  forth  should  receive  consideration. 
The  answer  the  Venezuelan  Government  makes  to  these  demands 
practically  refuses  consideration.  It  is  practically  confined  to  a 
simple  denial  of  the  correctness  of  the  attitude  of  this  Government. 
The  curt  and  contemptuous  way  in  which  it  ignores  or  dismisses  the 
serious  and  respectful  representations  of  the  United  States  produces 
a  painful  impression  of  indifference  and  disrespect.  With  the 
patience,  however,  which  has  characterized  the  actions  of  the  Gov- 
ernment of  the  United  States  in  the  past  in  all  its  relations  to  Venezu- 
ela, the  Department  again  instructs  you  to  reiterate  the  views 
expressed  in  the  instruction  of  February  23  last  and  to  make  the 
following  brief  reply  to  each  of  the  points  raised  by  the  memorandum 
of  Venezuela, 

THE   CLAIM    OF   A.    F.    JAURETT. 

The  answer  of  the  Venezuelan  minister  of  foreign  affairs  qualifies 
in  general  and  unfavorable  terms  the  conduct  of  Mr.  Jaurett,  but 
without  bringing  forward  any  specific  facts  which  the  Department 
had  not  already  most  carefully  investigated  and  considered,  with  the 
result  that  no  justification  appears  to  exist  in  point  of  law  or  fact 
for  his  expulsion.  It  shoiilci  hardly  be  necessary  to  say  that  the 
mere  characterization  of  Mr.  Jaurett's  conduct  as  bad,  unsupported 
by  facts  specific  and  sufficient  in  point  of  law,  does  not  satisfactorily 
meet  the  issues  presented. 

The  Venezuelan  Government's  attention  was  called  to  the  unnec- 
essarily harsh  manner  and  method  of  Mr.  Jaurett's  expulsion,  in- 
volving the  double  grievance  of  personal  humiliation  and  pecuniary 
loss.  Moreover,  attention  was  called  to  the  fact  that  the  summary 
and  ignominious  expulsion  of  Mr.  Jaurett  was  in  contravention  of 
the  fundamental  law  of  Venezuela.  As  to  these  points  no  explana- 
tion or  justification  is  offered. 

The  answer  finally  rests  on  a  mistaken  assumption  of  fact  that 
"the  Government  of  the  United  States  found  the  expulsion  of  Mr. 
Jaurett  so  right  and  just,  in  view  of  his  bad  conduct^  that  at  the 
time  it  closed  the  affair."  From  this  assumption  the  United  States 
Government  is  constrained  to  vigorously  dissent. 

There  is  an  absence  of  any  serious  attempt  on  the  part  of  the 
minister  of  foreign  affairs  to  meet  the  arpiments  and  authorities 
abundantly  adduced  in  support  of  this  claim.  On  the  other  hand, 
there  is  an  assumption,  at  once  erroneous  and  gratuitous,  that  the 
Government  of  the  United  States  found  the  expulsion  of  Jaurett 
right  and  just  and  had  abandoned  the  case.  Both  that  which  is  said 
and  that  which  is  omitted  in  the  Venezuelan  replv  seem  clearly  to 
indicate  that  the  Government  of  Venezuela  is  without  an  adequate 
answer  to  the  merits  of  the  case  and  to  afford  additional  proof  or  the 
justice  of  the  claim. 

36568—8.  Doc.  418, 60-1 38 
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THE  QUESTION  OF  OPENING  AWARDS. 

The  Government  of  Venezuela  interposes  the  general  ol>iection  to  i 
consideration  of  the  cases  of  the  Manoa  Corporation  and  its  prede- 
cessors and  the  Orinoco  Steamship  Company,  that  these  cases  were 
passed  upon  by  the  American-Venezuelan  IVuxed  Commission.  The 
Venezuelan  memorandum  asserts  that  if  these  cases  are  to  be  exam- 
ined, there  is  '*no  reason  then  why  all  the  rest  of  the  verdicts  of  the 
mixed  commissions  against  Venezuela  should  not  be  revised ;  verdicts 
claimed  by  her  in  several  cases  to  be  contrary  to  law/'  To  answer 
this  objection  it  is  only  necessary  to  refer  once  more  to  the  well-known 
fact  suggested  in  the  last  clause  of  the  Venezuelan  answer  just  quoted^ 
that  the  Venezuelan  Government  recomizes  that  there  are  certain 
well-defined  grounds  for  impeaching  ana  setting  aside  the  decisions  of 
arbitral  tribunals,  and  that  such  action  in  these  specific  and  excep- 
tional cases  in  no  way  conflicts  with  the  general  obligation  to  maintain 
and  perform  such  awards. 

The  Venezuelan  minister  of  foreign  affairs  remarked  in  his  re|>ort  to 
the  National  Congress  in  1904,  referring  to  the  awards  of  tlie  niLxed 
conunissions  of  1 903 : 

The  fact  that  Venezuela  8ubecribe<l  to  the  agreements  to  which  I  have  referred,  and 
tliat  by  virtue  of  said  agreements  the  mixed  commissions  entered  upon  an  examination 
of  the  claims  of  foreign  subjects,  did  not  impose  upon  the  Grovemment  the  duty  of 
indiscriminately  accepting  tiie  sentences  they  might  render.  ♦  ♦  *  The  chanict€r 
of  a  liiial  decisfou  can  not  always  ])e  conceded  to  arbitral  decisions  merely  l>ecauM 
the\'  proceed  from  the  persons  appointed  to  constitute  an  arbitration  commission. 

The  c^use  of  arbitration  would  suffer  severe  injur>'  if  tlie  principle  should  come  to  be 
accepted  that  all  arbitral  decisions  must  be  t!arrie<l  out,  whatever  they  may  be.  Pub- 
licists have  already  declared  unanimously  in  favor  of  the  right  that  governments  have 
to  seek  the  invalidation  of  certain  sentences,  and  well  knoviTi  are  tlie  causes  that  in 
their  opinion  may  lead  to  that  recourse. 

Accordingly,  Venezuela  has  contested  the  award  of  the  Belgian- 
Venezuelan  \Iixed  Commission  in  the  case  of  the  General  Ci)nipany 
of  the  Caracas  Water  Works  and  the  award  of  the  Venezuelan-Mexican 
Commission  in  the  case  of  the  claim  of  Messrs.  Martinez  del  Rio  Iler- 
nianos.  Under  these  circumstances  it  would  not  appear  that  the 
contention  of  this  Government  that  certain  awards  or  the  American- 
Venezuelan  Commission  should  be  reexamined,  for  definite  and  spe- 
cific reasons,  threatens  the  integrity  or  finality  of  the  awards  of  the 
mixed  commissions  in  general. 

THE   CASE   OF   THE   ORINOCO   CORPORATION  ET    AL. 

This  Government  can  not  regard  the  Venezuelan  answer  to  our 
proposition  to  arbitrate  the  claims  of  the  Orinoco  Corporation  and 
its  predecessors,  the  Manoa  Company  (Limited)  and  the  Orinoco  Com- 
pany (Ijimited),  as  satisfactory  or  sullicient.  Many  of  the  claims  of 
the  Orinoco  Corporation  had  their  origin  in  1906,  long  subsequent  to 
the  American- Venezuelan  Claims  Commission  of  1903,  and  none  of 
them  were  presented  to  that  or  to  any  other  tribunal  for  adjudication. 

The  action  of  the  umpire  of  the  American- Venezuelan  Claims 
Commissi(m  in  dismissing  certain  claims  of  the  Manoa  Company  and 
the  Orinoco  Company  which  were  presented  to  the  commission  can 
not  be  accepted  as  final,  since  the  umpire,  in  looking  to  the  language 
of  the  Fitzgerald  contract  rather  than  to  the  plain  teixt  of  the  pro- 
tocol for  a  definition  of  the  authority  of  the  commission  to  examine 
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and  adjudicate  the  claims  presented  to  it,  decided  that  the  clause  of 
the  contract  providing  that  any  controversies  growing  out  of  the 
contract  should  be  submitted  to  the  local  courts  prevented  the 
commission  from  passing  on  the  merits  of  the  case. 

It  should  be  added  in  passing  that  in  his  purely  obiter  discussion 
of  the  status  of  the  Fitzgerald  contract  the  umpire  overlooked  the 
fact  that  some  of  the  claims  of  the  Manoa  Company  and  all  of  the 
claims  of  the  Orinoco  Company  which  were  presented  to  the  com- 
mission arose  subsequently  to  the  promulgation  of  the  executive 
resolution  of  June  18,  1895,  which  reinstated  the  Manoa  Company 
in  all  of  its  rights  under  the  Fitzgerald  contract,  and,  therefore, 
they  could  not  have  been  invalidated  by  the  failure  of  the  Manoa 
Company  in  1884-85-86  to  perform  that  contract,  if  such  failure 
there  had  been,  as  the  umpire  supposed. 

Such  a  decision,  disregarding  alike  the  terms  of  the  protocol  which 
gave  rise  to  the  commission  and  defined  its  jurisdiction,  and  the  plain 
principles  of  justice  and  equity  which  should  have  guided  its  judg- 
ment even  had  there  been  no  express  provision  to  that  effect,  can  not 
be  regarded  as  a  final  or  satisfactory  disposition  of  these  claims. 

THE   ORINOCO   STEAMSHIP   COMPANY. 

That  the  Government  of  Venezuela  recognizes  that  the  awards  of 
arbitral  commissions  are  not  necessarily  binding  upon  the  parties,  has 
already  been  remarked.  That  the  decision  in  the  case  of  the  Orinoco 
Steamship  Company  falls  within  the  well-defined  Umits  of  the  prin- 
ciples which  justify  a  government  in  refusing  to  be  bound  by  such  a 
decision,  has  been  pointed  out  in  detail  in  the  instruction  of  Pebruary 
23,  1907,  to  the  United  States  minister,  which  has  been  presented  to 
the  Government  of  Venezuela. 

It  has  been  shown  that  the  decision  of  the  umpire  of  the  American- 
Venezuelan  Commission  of  1903,  in  this  case,  rested  on  such  serious 
errors  of  law  and  fact,  and  manifested  such  a  complete  disregard  as 
well  of  the  terms  of  the  protocol  as  of  those  principles  of  justice  and 
equity  common  not  only  to  international  law,  but  to  the  law  of  all 
civilized  States,  that  the  United  States  could  not  be  expected  to 
regard  the  decision  as  a  finaUty.  This  well-considered  and  wellnsup- 
ported  opinion  has  not  been  changed  by  the  simple  statement  of  the 
Government  of  Venezuela  that  the  questions  involved  in  this  case 
*'have  already  been  adjudicated." 

THE  NEW  YORK  AND  BEBMUDEZ  COMPANY. 

The  Venezuelan  note  says  that  the  claims  of  the  Orinoco  Steamship 
Company  and  the  New  York  and  Bermudez  Company  are  ** matters 
which  have  been  adjudicated  and  closed  in  legal  form,  and  in  accord- 
ance with  the  legal  procedure  required  in  each  case.'' 

Formerly  when  representations  were  made  to  the  Venezuelan  Gov- 
ernment concerning  the  seizure  of  the  property  of  the  New  York  and 
Bermudez  Company  that  Government  answered  that  it  could  not 
discuss  the  allegations  made  as  to  the  irregular  and  arbitrary  char- 
acter of  the  seizure  because  the  case  was  pending  before  the  courts. 
But  now,  after  the  lapse  of  nearly  three  years,  the  ground  is  taken 
that  the  matter  is  not  one  to  be  discussed  because  it  nas  been  ''adju- 
dicated and  closed  in  legal  form."    As  the  result  of  f^' 
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tion  the  Venezuelan  Government  in  effect  declines  to  enter  into  any 
discussion  of  the  suhject  at  all.  The  proofs  submitt'ed  by  this  Got- 
ernment  of  denial  of  lustice,  and  its  representations  that  the  elaim- 
ant's  property  rights  have  been  taken  away  arbitrarily  and  in  gro» 
violation  of  Venezuelan  law,  have  been  passed  over  in  utter  silence. 

It  is,  moreover,  necessary  to  point  out  that  the  assertion  that  the 
case  has  been  ''adjudicated  and  closed  in  legal  fomi"  involves  i 
strange  misconstruction  of  the  legal  situation.  Except  for  the 
decision  of  the  federal  and  cassation  court,  rendered  on  August  7, 
1905,  declaring  the  Hamilton  concession  to  be  annulled,  the  com- 
pany's legal  rights,  embracing  its  land  and  mining  titles,  stand  judi- 
cially unassailed,  save  in  so  far  as  they  were  arbitrarily  disregarded 
and  violated  in  the  ex  parte  order  of  sequestration  under  which  the 
companj'^'s  property  was  seized.  It  is  also  necessary  to  point  out 
that  even  the  proceeding  for  the  annidment  of  the  Hamilton  con- 
cession has  not  been  terminated,  since  no  disposition  has  been  made 
of  the  report  of  the  appraisers  appointed  by  the  federal  and  cassation 
court  to  assess  damages  against  tne  company  in  that  suit.  Although 
this  report  was  filed  on  ISovember  24,  1905,  it  still  remains  unacted 
upon. 

In  its  instriK^tion  of  February  23  last  the  Department  set  out  the 
claim  of  the  New  York  and  Bermudez  Company  in  suilicient  detail 
to  acquaint  the  Venezuelan  Government  with  the  specific  wrongs 
complained  of,  for  which  a  ronie<ly  was  courteously  asked.  This 
Government  then  made  earnest  i)rotest  against  the  continuance  in 
the  case  of  this  perversion  of  judicial  process.  In  reply  thereto  ni» 
remedial  action  is  promised,  or  is  there  even  a  recognition  that  the 
facts  stated  by  this  Government  call  for  inquiry.  Such  a  state  of 
afFairs  constitutes  a  plain  denial  of  justice  and  should  not  be  perniitie<l 
to  exist. 

CLAIM    OF   THE    UNITED    STATES    AND   VENEZUELA    COMPANY. 

In  regard  to  the  case  of  the  United  States  and  Venezuela  Company. 
ordinarily  known  as  the  Crichfield  case,  the  Venezuelan  memorandum 
assert.s  that  the  Crichfield  concession  was  not  approved  bv  the 
National  Congress.  This  Government  once  more  calls  attentfon  to 
the  general  nvsolution  of  the  Venezuelan  Congress,  passed  on  the  2oth 
of  Fehruar}^  1902,  approving  all  the  acts  executed  bv  the  Citizen 
General  Cipriano  Castro  '^  during  the  period  in  which  he  lias  exen»ised 
the  provisional  presiilency  of  tne  Republic.''.    - 

Inasmucli  as  the  Crichfield  concession  was  granted  bv  General 
Castro  during  his  provisional  presidency,  it  would  seem  to  bave  been 
approved  and  validated  by  tlie  above  resolution  in  case  such  ap- 
proval by  the  legislative  department  is  required  by  the  constitution  of 
Venezuela.  This  resolution  was  called  to  the  attention  of  the  Venezu- 
elan Government  in  the  Department's  instruction  of  February  23. 
The  answer  of  the  Venezuelan  Government,  however,  is  silent  upon 
this  point. 

In  regard  to  the  statement  in  the  Venezuelan  reply  that  the  Gov- 
ernment of  Venezuela  has,  through  private  conference,  come  to  a 
friendly  understanding  with  Mr.  Crichfield,  and  is  not  able  to  umler- 
stand  why  Mr.  Crichfield  does  not  *Hake  up  the  matter  again  instead 
of  leaving  it  in  the  state  it  is  now  in,"  this  Government  is  constrained 
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to  reply  that  it  does  not  understand  that  any  arrangement  has  been 
reached  whicli  is  satisfactory  to  the  United  States  and  Venezuela 
Company.  On  the  contrary",  it  understands  that  having  failed  to 
reach  a  private  settlement  with  the  Governnient  of  Venezuela  that 
company  has  notified  the  Government  of  Venezuela  of  its  election  to 
regard  the  action  of  that  Government  as  amounting  to  a  repudia- 
tion of  the  Crichfield  contract,  and  that  the  company  has  therefore 
elected  to  rescind  the  said  contract,  and  to  claim  from  the  Govern- 
ment of  Venezuela  all  damaged  suffered  by  the  company  by  reason  of 
said  repudiation,  always  providing  that  such  election  to  rescind  will 
become  inoperative  if  the  Government  of  Venezuela  should  elect  to 
affirm  and  to  comply  with  the  terms  of  the  original  Crichfield  con- 
cession. 

Under  these  circumstances  the  Government  of  the  United  States  is 
constrained  to  believe  that  the  Crichfield  concession  was  a  valid  and 
subsisting  contract,  duly  ratified  and  binding  upon  the  Government 
of  Venezuela.  That  this  contract  has  been  improperly  violated  and 
repudiated  by  the  Government  of  Venezuela,  and  that  the  United 
States  and  Venezuela  Company,  not  having  been  able  to  agree  upon 
any  terms  of  settlement  with  the  Government  of  Venezuela,  nas 
elected  to  regard  the  acts  of  that  Government  as  a  repudiation  of  the 
contract  ana  to  rescind  the  contract  and  claim  damages  for  such 
repudiation  unless  the  Government  of  Venezuela  consents  to  acknowl- 
ecige  the  validity  of  the  original  Crichfield  concession  and  to  comply 
with  its  terms. 

This  Government  therefore  instructs  you  to  bring  this  case  once 
more  to  the  attention  of  the  Venezuelan  Government  and  to  urge  its 
immediate  and  careful  consideration. 

As  to  each  and  every  one  of  the  aforesaid  cases,  in  case  you  shall  not 
receive  a  prompt  and  favorable  reply  from  the  Government  of  Vene- 
zuela, you  will  expressly  and  formally  propose  to  the  Government  of 
Venezuela  that  the  claims  against  that  government  in  respect  thereof 
be  submitted  to  arbitration  before  the  permanent  court  or  arbitration 
at  The  Hague,  or,  if  Venezuela  shall  prefer,  before  a  tribunal  of  three 
jurists  not  members  of  The  Hague  tribunal,  to  be  selected  in  the  usual 
manner. 

I  am,  etc.,  Eluiu  Root. 


Minister  KusseU  to  the  Secretary  of  State, 

No.  215.]  American  Legation, 

Caracas,  Jvly  20,  1907. 

Sir:  I  have  the  honor  to  inform  you  that  the  suit  of  the  Venezuelan 
Grovemment  against  the  New  York  and  Bermudez  Company  for 
participation  in  the  Matos  revolution  has  been  going  on  in  the  court 
of  first  instance  here  for  the  last  ten  days.  Yesteroay  the  attomev- 
general  rested  the  case  for  the  Government,  and  on  Monday  next  the 
attorney  for  the  Bermudez  Company  will  commence  his  argument, 
and  it  is  probable  that  a  verdict  will  be  rendered  in  the  course  of  ten 
days  or  two  weeks. 

An  interesting  feature  of  this  case  is  that  the  judge  before  whom  the 
case  is  being  tried  was  a  prominent  Matos  revolutionist,  pardoned 
afterwards  by  General  Castro. 

I  have,  etc.,  William  W.  Russell. 
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Mr,  Russell  to  Mr.  Root. 

[Tetogram.] 

WiLLEMSTAD,  JuLy  27 y  1907. 

(Received  1.5&^.  m.) 

Venezuelan  Government  answered  to-day  mv  note  sent  in  com- 
pliance with  your  instructions  of  June  21  and  says:  *'In  the  firet 
placC;  the  Government  of  Venezuela  reiterates  its  position  as  stated 
m  the  memorandum  which  was  addressed  to  you  in  answer  to  the  one 
which  you  sent  to  this  ministry  on  the  30th  of  March  last,  and  pro- 
ceeds now  in  order  to  more  clearly  show  the  right  and  justice  or  its 
position  to  make  point  by  point  various  observations  which  it  deems 
">ertinent/'  Then  follow  ten  pages  of  the  official  statements  ampli- 
justice  and  right  assumed  by  Venezuela  in  its  position  in  memo- 
randum forwarded  in  my  No.  188,  of  April  28.  Shall  I  present 
formal  proposition  for  arbitration  as  per  instructions  in  your  No.  90. 
of  June  21,  or  do  you  wash  me  to  wait  until  you  see  note  which  will 
leave  here  August  5? 

Russell. 


The  Acting  Secretary  of  State  to  Minister  Russell. 

No.  94.]  Washington,  August  1,  1907. 

Sir:  Referrino:  to  Dopartment's  No.  87,  of  May  10,  and  your  un- 
numbered dispatcli  of  June  12  last,  in  regard  to  a  letter  sent  by  the 
United  States  and  Venezuela  Company  to  President  Castro  in  Feb- 
ruary last,  which  letter  the  minister  for  foreign  affairs  reports  can  not 
be  found,  I  inclose  for  your  information  copy  of  a  letter  from  Mr.  R. 
Floyd  Clarke  to  this  Department,  dated  ilarch  23  last  (but  omit  its 
inclosure),  also  a  copy  of  Department's  letter  to  Mr.  Clarke  of  July  12 
last  and  of  liis  reply  of  July  26  last.  I  also  forward  in  duplicate,  with 
duplicate  Spanish  translations,  the  letters  in  English  addressed  by 
the  United  States  and  Venezuela  Company  to  President  Castro  on 
February  4,  1907,  and  July  27,  1907. 

The  Department  \Nall  be  pleased  to  have  you  transmit  in  an  informal 
note  to  the  Venezuelan  minister  of  foreim  affairs  the  originals. 
English  and  vSpanish,  of  these  letters  of  iebniary  4  and  July  27, 
explaining  that  they  are  transmitted  in  tliis  way,  in  view  of  your  dis- 
patch of  June  12,  a1)ove  referred  to,  which  states  that  the  docimients 
Kreviously  forwarded  l)v  the  United  States  and  Venezuela  Company 
y  registered  mail  to  the  Government  of  Venezuela  can  not  now  be 
found. 

It  is  desired  that  you  sliall  renort  your  action  to  this  Department, 
fumisliing  a  copy  of  your  note  or  transmittal  and  returning  the  dupli- 
cates, English  and  Spanish,  of  the  documents  transmitted. 

Your  note  should  state  ])articularly  the  various  papers  transmitted 
to  the  Venezuelan  foreign  office. 

I  am,  etc.,  Alvey  A.  Adee. 

[Inclosure.] 
Attorney /or  United  States  and  Venezuela  Company  to  the  Acting  Secretary  of  State. 

New  York,  July  jf6,  i.<X/7. 

Dear  Sir:  Referring  to  your  esteemed  favor  of  July  12,  1907,  and  my  answer  d 
July  22,  1907,  I  take  pleasure  in  inclosing  to  you  herewith  two  originals  of  letter  in 


WRONGS  DONE  AMERICAN   CITIZENS  BY  VENEZUELA.  599 

English  from  the  United  States  and  Venezuela  Company  to  General  (Hpriano  Castro, 
dated  July  27, 1907.  together  with  two  copies  of  translation  of  the  same  into  Spanish. 

This  letter  brings  the  offer  and  tender  made  hy  the  company  to  the  Venezuelan 
Government  under  their  letter  of  February  4,  1907,  which  is  now  in  your  hands,  down 
to  date. 

We  would  be  verv  much  pleased  if  the  State  Department  would  have  the  kindness 
to  transmit  in  the  bepartment's  mail  pouch  to  Minister  Russell  the  following  docu- 
ments inclosed  in  my  letter  to  the  State  Department  of  March  23,  1907,  namely,  (1)  two 
duplicates  of  the  original  letter  of  February  4,  1907;  (2)  two  translations  of  the  same 
from  English  into  Spanish:  also  (3)  two  duplicates  of  the  supplemental  letter  of  Juljr 
27,  1907:  (4)  two  translations  of  the  same  from  English  into  Spanish,  contained  in  this 
letter,  and  would  request  that  one  each  of  the  duplicate  English  originals  of  the  letters 
of  February  4,  1907,  and  July  27,  1907,  and  one  each  of  said  translations  of  said  respec- 
tive letters  from  English  into  Spanish  should  be  delivered  to  the  Venezuelan  Govern- 
ment, together  with  the  letter  from  the  United  States  and  Venezuela  Company, 
bearing  date  the  22d  day  of  March,  1907,  inclosed  in  my  letter  to  the  State  Department 
of  ^iarch  23,  1907,  explaining  the  sending  of  this  notice  in  this  manner. 

Kindly  also  request  the  honorable  minister  to  put  us  in  possession  of  some  proof, 
by  afl[ida\it  or  otherwise,  attached  to  the  second  duplicate  of  each  of  these  documents, 
with  translations  attached,  that  these  documents  nave  ])een  delivered  at  some  date 
to  the  Government  of  Venezuela. 

By  so  doing  you  will  ver>'  greatly  oblige,  etc., 

R.  Floyd  Clarke. 


^fr.  Russell  to  Mr.  Hoot. 

No.  218.]  American  Legation, 

Caracas,  August  4,  1907. 

Sir:  In  accordance  with  your  instructions  No.  90,  of  June  21,  1907, 
received  here  July  7,  I  have  the  honor  to  state  that  on  July  9  I 
addressed  a  note  to  the  Venezuelan  Government  in  regard  to  the  five 
pending  cases  in  which  American  citizens  claim  redress,  a  copy  of 
which  is  herewith  inclosed  (inclosure  Xo.  1). 

On  July  24  I  received  an  answer  to  my  note,  a  copy  of  the  Spanish 
text  of  which  is  herewith  inclosed  with  translation  (inclosures  2  and  3). 

aVlthough  I  considered  this  answer  as  unsatisfactory,  yet  there  were 
some  now  statements  in  it  that  I  thought  the  Department  might  want 
to  see,  and  I  cabled  to  you  on  July  25,  before  making  the  formal 
proposition  for  arbitration  at  The  Hajiiue. 

Toucliing  the  Crichfield  case,  the  ministry  for  foreign  affairs  makes 
the  statement  that  in  an  interview  with  tfie  President  I  had  agreed 
to  '^wliat  was  considered  a  satisfactory  agreement."  This  is  a  mis- 
statement. I  had  a  conference  with  tlie  President  and  the  minister 
of  fomento  was  present.  At  this  conference  there  was  shown  me  a 
copy  of  a  proposed  new  contract  which  the  PresiihMit  had  ordered  to 
be  forwarded  to  the  United  States  and  Venezuela  ("ompany,  and 
which  he  (the  President)  said  he  thought  was  entirely  satisfactory,  as 
he  had  granted  all  and  even  more  than  the  company  asked.  1  cabhul 
this  interview  on  March  6,  1906,  requesting  information  for  the  Pres- 
ident as  to  the  attitude  of  the  Crichfield  people  in  regard  to  the  pro- 
Sosed  new  contract,  and  on  March  15  the  Department  replied:  '*  Wo 
ave  been  informed  by  the  Crichfield  Company  that  V(»nezuelan 
proposition  has  not  been  accepted." 

The  statement  as  to  Mr.  Jaurett  being  private  secn^tary  to  Mr. 
Bowen  may  have  arisen  from  the  fact  that  during  the  **  Lidertadora  " 
revolution  Mr.  Bowen  gave  Mr.  Jaurett  a  ''safe  conduct"  as  his  pri- 
vate secretary  for  the  purpose  of  obtaining  information  from  the 
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interior  as  to  the  progress  of  the  revolution.  With  this  "safe  con- 
duct'^ Mr.  Jaurett  accompanied  me  to  Guanta  and  Barcelona  on  the 
U.  S.  cruiser  dn^^innati. 

I  am,  etc.,  William  W.  Russell. 


[Indosuro.] 

Mr.  RitsBell  to  Mr,  Churion. 

Legation  of  the  United  States, 

Caracas,  July  9,  J907. 

Sir:  Referring  to  my  communication  of  March  30, 1907,  in  which,  in  accordance  with 
InstructionB,  I  brought  to  the  attention  of  the  Venezuelan  Government  the  five  pending 
cases  in  which  American  citizens  claim  redress,  and  asked  for  a  serious  and  immediate 
consideration  of  those  cases  as  presented  in  a  copy  of  instructions  to  me,  wfaidi  I 
inclosed  with  my  note,  I  have  to  say  that  my  Government  r^^rets  to  find  in  the  position 
assumed  by  Venezuela,  in  its  memorandum  in  reply,  a  complete  absence  of  anything 
responsive  to  its  proposition  looking  to  an  amicable  adjustment  of  these  controvenks 
by  means  of  international  arbitration. 

The  answer  the  Venezuelan  Government  makes  practically  refuses  consideration  and 
is  practically  confined  to  a  simple  denial  of  the  correctness  of  the  attitude  of  the  Gov- 
ernment of  the  United  States. 

With  that  patience,  however,  which  has  characterized  the  actions  of  my  Government 
in  the  past  in  all  of  its  relations  to  Venezuela,  I  am  again  instructed  to  reiterate  the 
views  expressed  in  the  copy  of  the  instructions  which  accompanied  my  note  of  March 
80,  above  referred  to,  and  to  make  reply  as  follows  to  each  of  the  points  raised  by  the 
memorandum  of  Venezuela: 

THE   CLAIM   OF   A.   P.   JAURETT. 

The  answer  of  the  Venezuelan  minister  of  foreign  affairs  (qualifies  in  general  and 
unfavorable  terms  the  conduct  of  Mr.  Jaurett,  but  without  bnn^ng  forward  any  spe- 
cific facta  which  the  Department  had  not  already  most  carefully  investigated  and  con- 
sidered, witli  the  result  that  no  justification  appears  to  exist  in  point  of  law  or  fact  for 
his  expulsion,  it  should  hardly  be  necessary  to  say  that  the  mere  characterization  of 
Mr.  Jaurett 's  conduct  as  bad,  unsupported  by  facts  specific  and  sufiicient  in  point  of 
law,  does  not  satisfactorily  meet  the  issues  presented. 

The  Venezuelan  Government's  attention  was  called  to  the  unnecessarily  harsh  man- 
ner and  method  of  Mr.  Jaurett's  expulsion,  involving  the  double  grievance  of  personal 
humiliation  and  pecuniary  loss.  Moreover,  attention  was  called  to  the  fact  that  the 
summary  and  ignominious  expulsion  of  Mr.  Jaurett  was  in  contravention  of  the  funda- 
mental law  of  Venezuela.    As  to  these  points  no  explanation  or  justification  was  offered. 

The  answer  finally  rests  on  a  mistaken  assumption  of  the  fact  that  "the  Government 
of  the  United  States  found  the  expulsion  of  Mr.  Jaurett  so  riffht  and  just,  in  view  of  his 
bad  conduct,  that  at  the  time  it  closed  the  affair.*'  From  this  assumption  the  United 
States  Government  is  constrained  to  vigorously  dissent. 

There  is  an  absence  of  any  serious  attempt  on  the  part  of  the  minister  of  foreign 
affairs  to  meet  the  arguments  and  authorities  abundantly  adduced  in  support  of  this 
claim.  On  the  other  hand,  there  is  an  assumption,  at  once  erroneous  ana  eratuitous, 
that  the  Government  of  the  United  States  found  the  expulsion  of  Jaurett  rignt  and  just 
and  had  abandoned  the  case.  Roth  that  which  is  said  and  that  which  is  omitted  in  the 
Venezuelan  reply  seem  clearly  to  indicate  that  tlie  Government  of  Venezuela  is  with- 
out an  adequate  answer  to  the  merits  of  the  case  and  to  afford  additional  proof  of  the 
justice  of  the  claim. 

THE   QUESTION   OF   OPENING   AWARDS. 

The  Government  of  Venezuela  interposes  the  general  objection  to  a  consideratioa 
of  the  cases  of  the  Manoa  Corporation,  and  its  predecessors,  and  the  Orinoco  Steamship 
Company,  that  these  cases  were  passed  upon  by  the  American- Venezuelan  mixed 
commission.  The  Venezuelan  memorandum  asserts  that  if  these  cases  are  to  be  ex- 
amined, there  is  **no  reason  then  why  all  the  rest  of  the  verdicts  of  the  mixed  com- 
mission against  Venezuela  should  not  be  revised;  verdicts  claimed  by  her  in  several 
CBses  to  be  contrary  to  law."  To  answer  this  objection  it  is  only  necessary  to  refer 
once  more  to  the  well-known  fact  suggested  in  the  last  clause  of  the  Venezuelan  an- 
swer just  quoted,  that  the  Venezuelan  Government  recognizes  that  there  are  certain 
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well-defined  grounds  for  impeaching  and  setting  aside  the  decisions  of  arbitral  tribu- 
nals, and  that  such  action  in  these  specific  and  exceptional  cases  in  no  way  conflicts 
with  the  general  obli^tion  to  maintain  and  perform  such  awards. 

The  Venezuelan  minister  of  foreign  affairs  remarked  in  his  report  to  the  National 
Congress  in  1704,  referring  to  the  awards  of  the  mixed  commissions  of  1903: 

"The  fact  that  Venezuela  subscribed  to  the  agreements  to  which  I  have  referred, 
and  that  bv  virtue  of  said  agreements  the  mixed  commissions  entered  upon  an  exami- 
nation of  the  claims  of  foreign  subjects,  did  not  impose  upon  the  Government  the?  duty 
of  indiscriminately  accepting  the  sentences  they  might  render.' ' 

The  character  of  a  final  decision  can  not  always  be  conceded  to  arbitral  decisions 
merely  because  they  proceed  from  the  persons  appointed  to  constitute  an  arbitration 
commission. 

*'The  cause  of  arbitration  would  suffer  severe  injury  if  the  principle  should  come 
to  be  accepted  that  all  arbitral  decisions  must  be  carried  out,  whatever  they  may  be. 
Publicists  nave  already  declared  unanimously  in  favor  of  the  rights  that  governments 
have  to  seek  the  invalidation  of  certain  sentences,  and  well-known  are  the  causes  that, 
in  their  opinion,  may  lead  to  that  recourse    *    *    *." 

Accordingly,  Venezuela  has  contested  the  award  of  the  Belgian-Venezuela  mixed 
commission  in  the  case  of  the  General  Company  of  the  Caracas  Water  Works,  and  the 
award  of  the  Venezuelan-Mexican  commission  in  the  case  of  the  claim  of  Messrs. 
Martinez  del  Rio  Hermanos.  Under  these  circumstances,  it  would  not  appear  that 
the  contention  of  the  Government  of  the  United  States  that  certain  awards  of  the 
American- Venezuelan  commission  should  be  reexamined  for  definite  and  specific 
reasons  threatens  the  integrity  or  finality  of  the  awards  of  the  mixed  commissions  in 
general. 

THE   CASE   OP  THE   ORINOCO   CORPORATION    ET  AL. 

This  Government  can  not  regard  the  Venezuelan  answer  to  our  proposition  to  arbi- 
trate the  claims  of  the  Orinoco  Corporation  and  its  predecessors,  the  Manoa  Company 
(Limited)  and  the  Orinoco  Company  (Limited),  as  satisfactory  or  sufficient.  Many 
of  the  claims  of  the  Orinoco  Corporation  had  their  origin  in  1906,  long  subsequent  to 
the  American- Venezuelan  claims  commission  of  1903,  and  none  of  them  were  pre- 
sented to  that  or  to  any  other  tribunal  for  adjudication. 

The  action  of  the  umpire  of  the  American-Venezuelan  claims  commission  in  dis- 
missing certain  claims  of  the  Manoa  Company  and  the  Orinoco  Company  which  were 
presented  to  the  commission  can  not  be  accepted  as  final,  since  the  umpire,  in  look- 
ing to  the  language  of  the  Fitzgerald  contract  rather  than  to  the  plain  text  of  the  pro- 
tocol for  a  definttion  of  the  authority  of  the  commission  to  examine  and  adjudicate 
the  claims  presented  to  it,  decided  that  the  clause  of  the  contract  providing  that  any 
controversies  growing  out  of  the  contract  should  be  submitted  to  the  local  courts  pre- 
vented the  commission  from  passing  on  the  merits  of  the  case. 

It  should  be  added,  in  passing,  that  in  his  purely  obiter  discussion  of  the  status  of 
the  Fitzgerald  contract  the  umpire  overlookea  the  fact  that  some  of  the  claims  of  the 
ICanoa  Compajiy  and  all  of  the  claims  of  the  Orinoco  Company  which  were  presented 
to  the  commiasion  arose  subsequentlv  to  the  promulgation  of  the  executive  resolution 
of  June  18,  1896,  which  reinstated  the  Manoa  Company  in  all  of  its  rights  under  the 
Fitzgerald  contract,  and  therefore  they  could  not  have  been  invalidated  by  the  failure 
of  the  Manoa  Company  in  1884-1886  to  perform  that  contract,  if  such  failure  there  had 
been  as  the  umpire  supposed. 

Such  a  decision,  disre^rdin^  alike  the  terms  of  the  protocol,  which  ^ve  rise  to  Uie 
commission  and  defined  its  jurisdiction,  and  the  plain  principles  of  justice  and  equity, 
which  should  have  ffuided  its  judgment  ever  had  there  been  no  express  provision  to 
that  effect,  can  not  be  regarded  as  a  final  or  satisfactory  disposition  of  these  claims. 

THE  ORINOCO  STEAMSHIP  COMPANY. 

That  the  Government  of  Venezuela  recognizes  that  the  awards  of  arbitral  commis- 
dons  are  not  necessarily  binding  upon  the  parties  has  already  been  remarked.  That 
the  decision  in  the  case  of  the  Orinoco  Steamship  Company  falls  within  the  well- 
defined  limits  of  the  principles  which  justify  a  government  in  refusing  to  be  bound  by 
such  a  decision  has  been  pointed  out  in  detail  in  the  instruction  of  February  23,  1907, 
to  the  United  States  minister,  which  has  been  presented  to  the  Government  of  Vene- 
zuela. 

It  has  been  shown  that  the  decision  of  the  umpire  of  the  American- Venezuelan  com- 
mission of  1903,  in  this  case,  rests  on  such  serious  errors  of  law  and  fact,  and  manifested 
such  a  complete  disregard  as  well  of  the  terms  of  the  protocol  as  of  those  principles  of 
justice  and  equity  common  not  only  to  international  law,  but  to  the  law  of  all  civilized 
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states,  that  the  United  States  could  not  be  expected  to  regard  the  decision  80  a  fiittlitT. 
This  well-considered  and  well-supported  opinion  has  not  been  changed  by  the  simplt 
statement  of  the  Government  of  Venezuela  that  the  questions  involved  in  this  cue 
"have  already  been  adjudicated." 

THE    NEW   YORK   AND  BERMUDEZ  COMPANY. 

The  Venezuelan  note  says  that  the  claims  of  the  Orinoco  Steamship  Company  and 
the  New  York  and  Bennudez  Company  are  "matters  which  have  l>een  adjudicated 
and  closed  in  legal  form  and  in  accordance?  with  the  legal  procedure  required  in 
each  case. ' ' 

Formerly  when  representations  were  made  to  the  Venezuelan  Government  concern- 
ing the  seizure  of  the  pn)perty  of  the  New  York  and  Bermudez  Company^  that  Gov- 
ernment answered  that  it  could  not  discuss  the  allegations  made  as  to  the  irregulir 
and  arbitrary  character  of  the  seizure,  because*  the  cast^  was  pending  l>efore  the  courts. 
But  now,  after  the  lapse  of  nearly  tlu-ee  years,  the  ground  is  taken  that  the  matter  is 
not  one  to  be  discussc^d  because  it  has  betrn  "adjudicated  and  cIosckI  in  legal  form." 
As  the  rt^sult  of  this  second  position,  the  Venezuelan  Government  in  effe<'t  a€*cline9to 
enter  into  any  discussion  of  the  subject  at  all.  The  proofs  submitted  by  this  Govern- 
ment of  denial  of  justice  and  its  representations  that  the  claimant's  property  righte 
have  been  taken  away  arbitrarily  and  in  gross  violation  of  Venezuelan  law  have  been 
passed  over  in  utter  silence. 

It  is,  moreover,  necessary  to  point  out  that  the  assertion  tliat  the  case  lias  been 
"adjudicated  and  closed  in  legal  form"  involves  a  strange  misconstruction  of  the 
l^gal  situation.  Except  for  the  decision  of  the  federal  and  cassation  court,  rendered  on 
August  7.  1905,  declaring  the  Hamilton  concession  to  be  annulle<l,  tlie  company's 
legal  rights,  embracing  its  land  and  mining  titles,  stand  judicially  unasHailed.  save  in 
80  far  as  they  were  arbitrarily  disregarded  and  violated  in  the  ex  parte  order  of  sequel 
tration  under  which  the  company's  property  was  seized.  It  is  also  nece:i«ir>'  to  point 
out  tliat  even  the  proceeding  for  the  annulment  of  the  Hamilton  coiicejjv'don  haj«  nut 
been  terminated,  ^'ince  no  disposition  has  been  ma<le  of  the  report  of  the  appniii»er< 
appointed  l>y  tlie  federal  and  cjis^alion  court  to  assess  damages  iigainst  the  company 
in  that  suit.  Altlioujjrh  this  report  was  filed  on  November  24,  HK)5,  it  still  remains 
unacted  upon. 

In  its  instruction  of  February  2;^  last,  the  Department  set  out  the  claim  of  the  New 
York  an<l  Bermudez  Company  in  sullicient  detail  to  acquaint  the  Venezuelan  (lovem- 
ment  witli  specific  wrongs  complained  of  for  which  a  remedy  was  courteously  asked. 
This  Government  then  made  earnest  pn)t est  against  the  continuance  in  the  case  of  this 
perversion  of  judicial  pnK'ess.  In  reply  thereto,  no  remedial  action  is  promised  or  is 
there  even  a  rec.'o^nition  that  the  facts  stated  by  thLs  Government  call  for  an  inquiry. 
Such  a  state  of  aflairs  constitutes  a  ])lain  denial  of  justice  and  should  nt>t  be  |>ermitted 
to  exist . 

CLAIM   OF  THE    UNITED   STATES   AND    VENEZUELA   COMPANY. 

In  regiird  Xo  the  case  of  the  United  States  and  Venezuela  Comiwny.  onlinarily 
known  a.s  the  Crichfield  <'ase.  tlie  Venezuelan  memorandum  asserts  that  the  Crich- 
field  (•oncession  was  not  approved  by  the  national  Congress.  This  Government  once 
more  calls  attention  to  the  p^eneral  resolution  of  the  Venezuelan  Congress,  passed  <»n  the 
25th  of  February.  li)()2.  and  published  in  the  Ofllcirtl  Gazette  on  March  5,  ilX)2.  approv- 
ing all  the  a<'ts  executed  by  the  citizen  Gen.  Cipriano  Castro  "during  the  peritd  in 
which  lie  has  exorcised  the  provLsional  presidency  of  the  Republic." 

Inasmuch  a-s  the  Crichfield  concession  was  granted  by  General  Castro  during  his 
pn)visional  presidency,  it  would  seem  to  have  been  approved  and  Milidatecl  V»y  the 
above  resolution  incase  suchappn>val  by  the  legislative  department  is  requireil  by  the 
con.stitutioii  of  Venezuela.  This  resolution  was  called  to  the  attent  ion  of  the  Venezuelan 
Government  in  the  Department's  instruction  of  February  2:5.  The  answer  of  the 
Venezuelan  GovcTument,  however,  is  silent  upon  this  point. 

In  regard  to  the  statement  in  the  Venezuelan  reply  that  the  Government  of  Vene- 
zuela has,  through  private  conference,  come  to  a  friendly  understanding  with  Mr. 
CrichfieM,  and  is  not  able  to  understand  why  Mr.  Crichfield  does  not  "take  up  the 
matter  again  instead  of  leaving  it  in  the  state  it  is  now  in,"  this  Government  is  <x>n- 
strained  to  re])ly  that  it  does  not  understand  tliat  any  arrangement  has  lx*en  reached 
which  is  satisfactory  to  the  United  States  and  Venezuela  Company.  On  the  contrarj*. 
it  understands  that  having  failed  to  reach  a  private  settlement  with  the  Government  of 
Venezuela  that  company  has  notified  the  Government  of  Venezuela  of  its  election  to 
regard  the  action  of  that  Government  as  amounting  to  a  repudiation  of  tlie  Crichfield 
contract,  and  that  the  company  has  therefore  elected  to  rescind  the  said  cH>ntnici  and 
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to  claim  from  the  Government  of  Venezuela  all  damages  suffered  by  the  company  by 
reason  of  said  repudiation,  always  providing  that  such  election  to  rescind  will  become 
inoperative  if  the  Government  of  Venezuela  should  elect  to  affirm  and  to  comply  with 
the  terms  of  the  original  Crich field  concession. 

Under  these  circumstances  the  Government  of  the  United  States  is  constrained  to 
believe  that  the  Grichfield  concession  was  a  valid  and  subsisting  contract,  duly  ratified 
and  binding  upon  the  Government  of  Venezuela.  That  this  contract  has  been  im- 
properly violated  and  repudiated  by  the  Government  of  Venezuela,  and  that  the 
United  States  and  Venezuela  Company,  not  having  been  able  to  agree  upon  any  terms 
of  settlement  with  the  Government  of  Venezuela,  has  elected  to  regard  the  acts  of 
that  Government  as  a  repudiation  of  the  contract  and  to  rescind  the  contract  and 
claim  damages  for  such  repudiation  unless  the  Government  of  Venezuela  consents  to 
acknowledge  the  validity  of  the  original  Crichfield  concession  and  to  comply  with 
its  terms. 

^  My  Government  therefore  instructs  me  to  bring  this  case  once  more  to  tha  atten- 
tion of  the  Venezuelan  Government  and  to  urge  its  immediate  and  careful  consider- 
ation. 

I  am  furthermore  instructed  to  respectfully  request  your  honor,  in  each  and  every 
one  of  the  aforesaid  cases,  to  favor  me  with  a  prompt  reply,  and  I  avail  myself,  etc. 

WnxiAM  W.  Russell. 


[Inclosure.— Translation.] 
Mr.  Churion  to  Mr.  Russell. 

No.  766.  Ministry  of  Foreign  Affairs, 

Caracas,  July  24,  1907. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's  official  note 
of  July  9  of  the  current  year. 

My  Government  is  quite  surprised  to  see  the  somewhat  uncordial  phrases  made 
use  of  in  the  note  to  which  I  refer,  in  judging  of  and  qualif>nng  the  proceedings  and 
reeolutions  of  the  executive  power  in  the  cases  which  your  excellency  mentions, 
phrases  which  are  overlooked  m  answering  your  excellency's  (iovermneut. 

Upon  a  careful  examination  of  the  questions  brought  anew  to  the  consideration  of 
the  Government  of  Venezuela,  it  will  be  found  that  the  patience  and  discretion 
which  the  executive  power  has  observed  in  said  questions  has  been  ver>'  considerable, 
a  procedure  adopted  purposely,  in  view  of  the  desire  of  maintaining  on  the  firmest 
footing  the  frienaly  relations  which  it  has  striven  to  cultivate  with  the  Government  of 
the  United  States. 

In  the  first  place,  Mr.  Minister,  the  Government  of  Venezuela  reiterates  its  position 
as  stated  in  the  memorandum  which  was  addressed  to  you  in  answer  to  the  one  which 
you  sent  to  this  ministry  on  tlie  30th  of  March  last,  and  proceeds  now,  in  order  to 
more  clearly  show  the  right  and  justice  which  it  has,  to  make,  point  by  ix)int,  various 
declarations  which  it  deems  pertinent. 

The  Government  of  Venezuela  can  not  but  think  that  the  Government  of  the  United 
States  forgets  the  data  and  antecedents  which  should  deter  it  from  giving  its  protec- 
tion to  the  so-called  Mr.  Jaurett,  who,  a  fugitive  from  France,  his  native  country,  and 
from  the  tribunals  of  justice  of  Mexico,  seeks  now  to  shield  himself  under  the  folds  of 
the  American  flag,  to  attack  a  country  to  which  said  Government  has  repeatedly 
given  assurance  oi  friendly  sentiment. 

The  more  surprising  is  it,  taking  into  account  that  the  above-mentioned  Jaurett,  on 
fleeing  from  Mexico  m  the  year  1890  for  the  crime  of  a  fraud,  came  immediately  to 
Venezuela,  knowing,  without  doubt,  that  there  was  no  extradition  treaty  with  the 
Mexican  Republic,  and  without  having  previously  complied  with  the  requisites  for 
maintaining  an  uninterrupted  residence  of  five  years  in  the  United  States,  as  pre- 
scribed by  the  laws  then  m  force  in  that  country,  and  without  which  he  could  not 
have  acquired  at  that  time  a  true  American  nationality. 

It  is  also  very  strange  that  the  Government  of  the  L^nited  States  does  not  take  into 
consideration  tne  conauct  of  Mr.  Jaurett  in  Venezuela  during  the  whole  of  the  revolu- 
tion called  "Libertadora,"  when,  under  salary  from  the  New  York  and  Bermudez 
Company^  this  latter  being  the  agent  and  principal  accomplice  in  said  revolution,  he 
availed  nimBelf  of  the  cable  to  send  news  to  the  Associated  Press  and  important  newe- 
papers  of  the  United  States,  by  way  of  Cura^»o,  thus  causing  to  be  circulated  alarming 
and  even  calumniating  news  against  the  constituted  Government. 

Your  excellency's  note  makes  a  great  point  of  the  fact  that  the  constitution  of 
Venezuela  limits  the  exercise  of  the  sovereign  right  of  expulsion  from  the  territory  of 
the  Republic  of  pernicious  foreigners,  in  the  case  where  they  have  acquired  domicile. 
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To  this  the  (Jovornmcnt  of  Venezuela  answers  that  it  never  regarded  Mr.  Jauxvtt  ii 
domiciled  in  V'eneziiela,  because,  admitting  the  fact  that  he  did  reside  in  the  country 
for  several  years,  there  is  no  prfH)f  that  he  made  any  declaration  before  the  proptr 
authorities  of  his  wish  to  ac(juire  domicile,  as  re<iuired  by  law,  it  being  public  md 
notorious  that,  notwithstanding  the  fact  that  he  was  married,  he  did  not  eetablieh  t 
home  here  with  his  wife,  who  lived  all  of  tliat  time  out  of  Venezuela. 

Lastly,  Mr.  Jaurett  was  considered  for  the  greater  part  of  his  residence  in  Venezudi 
as  an  employee  of  the  American  lection,  firstly,  on  account  of  his  relations  and  bua- 
ness  negotiations  with  Mr.  Francis  B.  Loomis,  envoy  extraordinary  and  minister 

Elenipotentiary  of  the  I  nited  States  up  to  the  beginning  of  1901:  and  afterwards  for 
aving  been  private  secretary  of  Mr.  Bowen  up  t"  1904.  when  his  ser\-ice8  ceased. 
Mr.  Bowen  having  acquired  at  that  time  from  the  French  legation  very  unfavorable 
reports  as  to  the  chanicter  and  antecedents  of  Mr.  Jaurett.  In  accordance  with  the 
provisions  of  tlie  law  of  foreigners  of  the  Kenublic,  of  April  2,  1903,  residence  for  the 
purpose  of  ac(iuiring  domicile  is  interrupted  from  the  fact  of  being  in  the  diplomatic 
service  of  another  country.  (See  above-mentioned  law  and  pp.  37, 43,  09. 13S.  194. 219 
222,  223,  224.  and  220  of  the  pamphlet  printed  by  the  Government  in  Washington  in 
1905  and  entitled  **ln  the  affair  of  the  charges  of  Mr.  H.  W.  Bowen,  Inited  States 
minister  in  Venezuela,  against  Mr.  F.  B.  I>oomis.  First  Assistant  Secretarj'  of  State. 
and  the  countercharges  of  Mr.  liOtmiis  against  Mr.  Bowen.") 

As  to  the  revision  treate<l  of  in  the  second  case  in  your  excellency's  note.  relaii\f 
to  awards  made  by  the  iim])ire  of  the  Venezuelan-American  Mixed  Comniispion,  in 
the  claims  as  presented  by  the  agent  of  the  Government  of  the  l'nite<l  States,  Mr. 
Robert  C.  Monis,  in  the  name  of  "George  Tumbull,"  the  "Manoa  Company.  Ltd.," 
the  "Orimxx)  Company,  Ltd.,"  and  the  '*Orino(»o  Steamship  Compan^^,"  not  only 
does  the  Government  of  Venezuela  find  no  justifiable  explanati(m  for  this  pretension, 
but  finds  it  strange  and  even  surprising,  as  when  the  awards  referred  to  were  made, 
neither  the  aforesaid  agent  or  representative  of  the  Government  of  the  United  Stata 
before  the  Venezuelan- American  Mixed  Commission,  nor  even  the  Government  of  your 
excellency,  made  any  protest  at  the  time  against  those  awards  as  rendereil  by  the 
honorable  Mr.  Harry  Barge,  who  as  umpire  selected  by  Her  Majesty  the  Queen  oi 
the  Netherlands  had  the  especial  and  exclusive  duty  of  settling  any  (^uesti<m  in 
regard  to  which  there  was  a  disagreement  between  the  respective  coiumiasionere  of 
Venezuela  and  the  United  States,  as  liappened  in  the  cases  treated  of. 

Not  only  was  there  no  protest  made  to  the  Venezuelan-American  Mixed  C  uium*sedon 
when  the  respective  awards  were  made  on  February  20  and  April  12,  1904.  nor  within 
a  natural  time  limit  or  the  limit  which  the  established  practices  of  international  law 
allow  for  formulating  such  protests,  but  the  sums  awarded  by  the  umpire  to  the  Orinoco 
Steamship  Company  of  $28,224.93,  and  to  the  Orinoco  Company  (Limited)  of  $20,620, 
figure  since  that  time  as  a  part  of  the  sum  which  the  Government  of  Venezuela  owes 
to  the  Government  of  the  United  States  and  to  other  nations,  in  fulfillment  of  the 
sentences  of  the  mixed  commissions  assembled  in  Caracas  in  1903,  and  for  which  pur- 
pose it  has  to  distribute  between  these  creditors,  pro  rata,  30  per  cent  of  the  pn>ceeiis 
of  the  custom-houses  of  La  Guaira  and  Puerto  Caoello,  after  the  payment  to  the  pre- 
ferred creditors,  as  decided  by  the  Hacue  Tribunal. 

Consequently,  it  is  surprising  that  the  Government  of  your  excelloncv,  three  yeare 
after  the  awarcls  have  been  made,  should  take  the  position  that  it  takes  to-day  in 
regard  to  them,  with  absolutely  no  reason,  justice,  nor  right  on  its  side. 

As  to  the  fact  that  the  Government  of  Venezuela  protests  against  the  awards  of  the 
umpire  of  the  Venezuelan-Belgian  Mixed  Commission,  in  tne  case  of  the  General 
Water  Company  of  Caracas,  ana  of  the  Venezuelan-Mexican  Commission  in  the  case 
of  the  claim  of  Messrs.  Martinez  del  Rio  Honnanos,  the  Government  of  your  excellenc}' 
does  not  give  the  reasons  which  can  l)e  adduced  to  establish  the  parity  of  the  cases,  as 
the  protest  to  the  Government  of  Venezuela  in  these  cases  was  made  the  same  dav 
that  the  award  was  given,  as  i)eing  a^inst  the  exi)rcfls  stipulations  of  the  protocol 
which  fixed  the  jurisdiction  of  the  mixed  commissions;  and  consec^uently  the  Gov- 
ermuent  aildressed  itself  immediately  to  the  Belgian  representative  in  an  oHicdal  note 
accompanied  by  the  protest  which  the  attorney-general  of  the  nation  made  before  the 
commission;  and  furthermore  immediately  named  a  minister  for  Brussels  with  the 
principal  object  of  explaining  without  loss  of  time  the  very  just  and  powerful  reasons 
on  which  Venezuela  lounded  its  right  t^)  ask  for  a  revision  of  that  sentence,  and  also 
that  said  reasons  should  bo  duly  studied  and  considered  by  the  Government  «»f  Hi« 
Majesty  the  King,  being  as  he  is  a  friend  of  Venezuela. 

In  regard  to  th<!  protest  against  the  award  in  the  claim  of  Messrs.  Martinez  del  Rio 
Hermanos  because  the  umpire  had  nc»glected  to  take  into  account  the  counter  charpw 
of  the  Government  of  Venezuela  against  that  of  Mexico,  said  counter  charges  having 
been  submittiKl  by  mutual  agreement  for  the  examination  and  decision  of  the  comniis- 
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sionera,  the  umpire  refusing  to  receive  said  protest,  alleging  that  the  commission  had 
finished  its  work,  and  there  being  no  diplomatic  representative  of  the  Republic  of 
Mexico  in  this  city,  the  Government  of  Venezuela  decided  to  instruct  its  special  agent 
at  The  Hague  Tribunal,  then  in  session,  to  make  known  to  the  powers  there  represented 
the  justifiaole  grounds  for  that  protest  a^inst  an  award  whicn  was  enormously  preju- 
dicial to  the  fiscal  interests  of  the  Republic,  detrimental  not  only  to  those  interests  but 
to  the  interests  of  the  other  creditor  nations.  The  Venezuelan  commissioner  carried 
out  his  instructions,  as  may  be  seen  by  reference  to  th^  "proceso  verbal"  X  of  the 
seBsion  of  the  10th  of  November,  1903; -that  is  to  say,  one  month  and  eight  days  after  the 
rendering  of  the  award  in  question. 

From  a  perusal  of  your  excellency's  note  to  which  I  refer,  and  to  the  memorandum  of 
March  30  last,  the  pretension  to  revise  the  award  in  the  claim  of  "The  Manoa  Company, 
Limited,"  is  maae  now  by  your  excellency's  Government,  not  in  the  name  of  the 
interested  parties  which  figured  as  claimants  a^nst  the  Government  of  Venezuela, 
but  in  the  name  of  a  new  party  called  the  "Orinoco  Corporation,"  of  which  nothing 
was  known  at  the  time  of  the  presentation  of  the  claim  and  of  its  examination  and 
settlement. 

This  so-called  "Orinoco  Corporation,"  styling  itself  the  transferee  of  rights  which 
were  declared  by  the  umpire  as  without  foundation  whatever,  in  the  claims  presented 
by  the  "Manao  Company,  Ltd.,"  the  "Orinoco  Company,  Ltd.,"  and  "George  Turn- 
bull,"  and  setting  forth  facts  posterior  to  the  awards  in  question,  or  in  the  year  1906, 
places  itself  in  this  novel  position,  viz,  that  with  a  change  of  name  from  the  "Orinoco 
Company,  Ltd.  "  to  the  "Orinoco  Corporation,"  questions  of  more  than  twenty  years 
old  are  renewed,  which  questions  were  especially  examined  and  passed  upon  by  the 
umpire,  the  honorable  Mr.  Barge;  thus  alleging  that  acts  committed  after  the  render- 
ing of  said  award,  and  as  a  consequence  of  it,  destroy  its  validity  and  strength,  so  that 
that  which  is  a  consequence  of  the  award  serves  to  annul  it,  or  the  principal  depends 
on  the  accessory,  or  the  cause  on  the  effet^t. 

The  verdict  of  the  honorable  Mr.  Barge  in  the  Manoa  claim  and  other  claims  estab- 
lished the  incontrovertible  principle,  and  in  this  he  is  in  accord  with  the  Northfield 
decisions  of  the  honorable  Judge  Plumley,  umpire  of  the  Venezuelan- French  Mixed 
Commission,  in  a  similar  case,  that  juriclical  questions  in  regard  to  the  rescission  of 
contracts  between  individuals  and  governments  are  of  the  exclusive  jurisdiction  of 
the  tribunals  of  the  country  whose  government  made  the  contract,  and  it  was  in  accord- 
ance with  this  principle  that  both  umpires  declared  as  out  of  their  jurisdiction  the 
examination  and  decision  of  those  points,  referring  them  to  the  Venezuelan  tribunals 
of  justice.  If  your  excellency's  Government  invokes,  as  it  does,  the  force  of  the  deci- 
sion of  the  honorable  Mr.  Barge  to  claim  that  the  Government  of  Venezuela  could  not 
execute  certain  acts  posterior  to  that  decision,  without  a  previous  decision  by  the 
federal  and  cassation  court  on  the  rescission  of  the  Fitz^raid  contract,  of  whicn  the 
''Manoa  Company,  Ltd."  was  transferred,  it  is  thus  using  the  validity  and  force  of 
the  question  adjudicated  by  the  umpire,  and  it  is  inconceivable  that  it  asks  at  the 
same  time  for  a  revision  of  that  verdict  in  favor  of  the  "Orinoco  Corp)ration." 

The  observation  of  your  excellency's  Governnicnt  is  so  strong  in  qualifjing  the 
decision  of  the  honorable  Mr.  Barge,  when  it  says  "that  it  rests  on  such  serious  errors 
of  law  and  fact,  and  manifests  such  a  complete  disregard  as  well  of  the  terms  of  the 

Erotocol  as  of  those  principles  of  justice  and  e<juity  common  not  only  to  international 
iw,  but  to  the  law  of  all  civilized  States,"  that  the  Government  of  Venezuela  is 
bound  to  reject,  in  the  name  of  that  same  international  law  and  of  that  respect  which 
itfl  principles  merit,  expressions  of  such  a  nature,  in  referring  to  one  who  has  filled  the 
high  functions  of  umpire,  chosen  by  Her  Majesty  Queen  Wilhelmina,  who,  in  appoint- 
ing him,  complied  with  the  request  of  both  Governments.  It  can  not  be  said  of  a  sen- 
tence in  a  case  of  this  kind  that  it  is  manifestly  unjust  and  at  variance  uith  the  law  (^ 
civUiud  states y  when  said  sentence  has  been  pronounced  in  a  question  about  whicn 
the  interested  parties  and  the  commissioners  of  the  two  Governments  have  failed  to 
agree  and  for  which  reason  it  was  agreed  to  submit  it  to  the  decision  of  an  impartial 
umpire. 

Much  less  justifiable  is  the  statement  of  your  excellency's  Government  in  regard  to 
those  awards  when  it  is  taken  into  consideration  that  the  person  who  made  those 
arrangements  or  protocols  for  the  creation  of  the  mixed  commissions  in  question  was 
Mr.  Herbert  W.  Bowen,  at  that  time  United  States  minister  in  (^aracas,  and  to  the 
carrying  out  of  those  arrangements  the  Government  of  the  Republic  has  devoted  its 
attention  and  efforts,  as  your  excellency  knows,  and  as  shoula  be  justly  considered 
by  thoee  Governments  to  which  the  Republic  religiously  pays  the  sums  awarded  by 
the  numerous  decisions  of  the  mixed  commissions. 

In  the  case  of  the  New  York  and  Bermudez  Company  it  is  quite  strange  that  vour 
excellency's  Government  should  ask  Venezuela  to  take  away  from  the  courts  of  the 
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Republic  the  suits  instituted  against  the  New  York  and  Bermudez  Compaiiy,  ind 
even  suits  in  course  of  trial,  to  make  out  of  this  as  it  were  an  accumulation  or  incnMB 
of  claims  against  Vonezuehi  hy  means  of  an  action  entirely  diplomatic,  when  the 
Government  of  the  Republic  is  sure  that  neither  the  Government  of  the  Unittd 
States  nor  that  of  any  other  independent  and  sovereign  nation  would  stand  for  mA 
proceeding. 

Your  excellency's  Government  overlooks  the  fact  univerBally  known  throng  the 
North  American  press,  and  pV>ven  in  the  suit  in  course  of  trial  in  the  civil  branch  of  the 
coiurt  of  lirat  instance  of  this  section  of  the  federal  district,  of  the  active  part  whidithe 
New  Y'ork  and  Bermudez  Company  took  in  the  revolution  called  **LibertadoA" 
against  the  (xovemment  of  Venezuela,  a  complicity  which  for  itself  alone  would  htm 
been  sufficient  reason  for  any  other  Government  less  patient  and  leas  respectful  of  tiie 
usual  judicial  procedure  to  have  taken  immediate  steps  of  a  rigorous  nature  in  accord 
with  justice  and  perfect  right;  and  the  Executive  is  so  empowered  in  the  case  (rf  an 
armed  rebellion  against  the  constituted  authorities,  and  can  suspend  for  this  purpose  all 
rights  and  guarantees,  the  enjoyment  of  which  are  incompatible  with  the  measures  d 
defense  for  reestablishing  order. 

The  attorney-general  ha^'in^  instituted  suits  against  the  New  York  and  Bermudex 
Company,  in  tne  respective  tnbunals,  for  act  affecting  its  responsibility,  first  as  taoh 
ferce  of  the  Hamilton  contract,  for  nonfulfillment  of  its  obligations,  and  again  as  sa 
accomplice  in  the  afonjmentioned  "Libertadora"  revolution,  the  proceedings  in  both 
suits  have  been  in  entire  conformity  to  the  laws  of  the  country,  and  in  order  to  invoke 
denial  of  justice  it  would  be  absolutely  necessary  to  present  proofs  of  such  denial  of  jw- 
tice.  Can  your  excellency's  Government,  without  irrefutable  proofa,  defend  aaid  ooia- 
pany,  and  take  the  agCTi^ssive  attitude  that  it  does  in  qualifying  the  suits  against  the 
New  York  and  Bermuuez  Company  as  arbitrary  aruiin  grau  violation  of  Venezuelan  lawf 
Can  it  forget  that  the  party  tnus  defended  lias  committed  the  crime  of  insurrectioa 
against  the  Government  of  Venezuela,  and  that  in  violating,  as  it  has  violated,  thelavi 
01  neutrality  in  a  countr\'  friendly  to  the  Government  of  your  excellency,  it  has  incurred 
grave  reeponsibilitii^s  for  wliich  tlie  very  laws  of  the  United  States  inflict  severe  punish- 
ment on  Its  nationals? 

The  (Jovernnient  of  Venezuela  does  not  suppose  that  your  excellency's  Government 
would  care  to  be  held  in  any  manner  responsible  for  the  revolutionary  acts  of  the  New 
York  and  B(>rmudez  Company,  and  for  the  immense  damage  t^used'the  Republic  by 
said  acts.  (ouHequcntly  the  judicial  action  of  the  representative  of  the  nation  hai 
been  directed  exclusively  against  the  N(^w  York  and  Bermudez  Company,  and  not 
against  your  excellency's  Government,  the  j>recautionar\'  attachment  of  the  asphalt 
mine  being  continued  to  await  the  result  of  tne  suits. 

(.'onsequently  the  properties  of  the  New  York  and  Bermudez  Company  have  not 
been  attacked  I)y  the  Government  of  Venezuela,  but  the  company  itself /hy  its  own 
acts,  has  made  it  neceasarj'  for  the  (lovemment  of  the  Republic  to  bring  it  to  trial. 
These  procewlings  have  been  carried  on  and  are  still  being  carried  on  before  the  ^>ropcr 
tribunals,  Nnth  every  means  for  defense  and  all  the  guarantees  under  the  laws,  without 
any  proven  denial  of  justice  as  alleged;  and  conseouently  to  this  case  there  could  not 
have  ])een,  nor  can  there  be  applied  now,  any  diplomatic  procedure. 

Lastly,  I  have  to  say  to  your  excellency  that  the  claim  of  the  United  States  and 
Venezuela  Company  is  much  similar  to  that  of  the  New  York  and  Bermudez  Company 
as  regards  the  question  of  rescission  of  contract,  which  your  excellency  states  that  saia 
company  has  elected  to  do,  alleging  as  a  reason  therefor  certain  acts  of  the  Govern- 
ment of 'Venezuela.  There  does  exist,  however,  a  cardinal  difference  in  the  proceed- 
ing adopted  by  one  and  the  other  party  in  both  nc^tiations,  as  the  (rovemment  of 
Venezuela,  through  the  representative  of  the  nation,  has  submitted  to  the  proper 
tribimal  the  questions  arising  out  of  the  contract  of  which  the  New  York  and  Bermudei 
Company  was  transferee,  but  your  excellency's  (Government  attempts  to  take  away 
the  question  of  rescLssion  of  tHe  Crichfield  contract,  and  the  question  of  consequent 
damag(*«  and  losses,  from  the  jurisdiction  of  the  tribunals  of  justice  of  Venezuela,  thiu 
overlooking  the  laws  of  the  Republic,  the  only  ones  applicable  in  matters  of  contracts, 
when  th(?  latter  are  celebrated  and  must  bo  executed  m  its  own  territory.  To  attempt 
to  substitute  the  proper  le^l  action  of  the  contracting  parties  in  regard  to  rosciswon 
with  diplomatic  action  is  in  manifest  violation  of  universally  established  priuciplet 
and  laws,  impairs  the  dominion  and  jurisdiction  of  the  tribunals  of  the  Republic, 
and  at  the  beginning  breaks  one  of  the  express  provisions  of  said  contract,  wnich  is 
textually  as  follows:  "The  doubts  and  controversies  which  may  arise  as  to  the  in- 
terpreti\tion  and  execution  of  this  contract  shall  be  resolved  by  the  tribunals  of  the 
Repu})lic,  in  conformity  to  its  laws,  and  in  no  case  can  be  a  motive  for  intematioDil 
claims. '^ 
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Your  excellency's  Government  falls  into  a  flagrant  contradiction  when  it  invokes 
decisions  of  the  fedend  court  of  Venezuela  and  even  of  international  tribunals,  which 
have  declared  that  contracts  celebrated  by  the  Federal  Executive  can  not  he  destroyed 
by  a  decree  of  said  Executive  and  that  the  cancellation  of  a  concession  so  granted  is  a  questton 
for  judicial  and  not  political  action^  and  when,  as  in  the  case  of  the  Cnchiield  concession, 
it  asks  the  Government  of  Venezuela  to  agree  to  the  rescission  of  that  contract  on  ac- 
count of  what  the  interested  company  chooses  to  do,  thus  doing  away  with  all  judicial 
proceedings.  Such  a  repudiation  and  rescission  of  the  contract  laid  down  in  your  ex- 
cellency's note  as  adopted  by  the  **  United  States  and  Venezuela  Company^"  alleging 
that  no  satisfactory  arraneement  has  been  reached  with  the  Government  of  Venezuela, 
if  assented  to  by  the  Federal  Executive,  disregarding  judicial  discussion  in  the  com- 
petent tribunals,  for  settling  upon  damages  and  losses  before  an  international  tribunal, 
would  be  to  go  against  the  constituted  faculties  of  the  judicial  power,  which,  as  your 
excellency  Imows,  is  the  third  power  in  the  Republic,  whose  prerogatives  and  juris- 
diction can  not  be  interfered  with  by  the  Executive  power. 

Surely  it  was  in  view  of  this  that  your  excellency  and  the  representative  of  the 
United  States  and  Venezuela  Company  treated  directly  with  the  President  of  the 
Republic,  and  agreed  to  what  was  considered  a  satisfactorv  arrangement,  but  which 
remained  in  suspense  by  order  of  the  Government  of  the  United  States,  according  to 
private  statements  made  at  that  time. 

Surely  since  that  time  began  the  attitude  which  is  to-day  taken  against  a  Govern- 
ment whidi  has  always  reliwl  upon  the  greatest  friendship  on  the  part  of  your  excel- 
lency's Government  amongst  tnose  that  favor  it  with  tneir  good  and  very  cordial 
relation. 

Consequently  the  Government  of  Venezuela  hopes  that  in  view  of  thc^se  antecedents 
and  of  the  very  good  disposition  which  your  excellency  knows,  and  which  is  constantly 
diown,  you  wifl  please  explain  to  your  Government  those  circum8tanc(»s  which  can 
serve  for  the  interests  of  both  countries  and  for  their  good  relations  of  friendship,  this 
being  the  most  appreciable  result  of  the  mission  confided  to  those  who  are  invested 
with  a  diplomatic  character  near  a  Government  who  really  strives  to  cultivate  with 
friendly  nations  the  most  cordial  relations,  cementing  them  always  on  the  broad  and 
mire  baisis  of  equity,  justice,  and  right. 

I  take  this  opportunity  to  renew  to  your  excellency  the  protests  of  my  highest  con- 
sideration. 

I  am,  etc.,  Luis  Churion. 


Minister  Hussdl  to  the  Secretary  of  Stnte, 

No.  222.  A^iERicAN  Legation, 

Oara^aa,  Aug^ust  4,  1907. 

Sib:  I  have  the  honor  to  inform  you  that  the  arguments  in  the  case 
of  Venezuela  against  the  New  Yorfe  and  Bermudez  Company  for  par- 
ticipation in  the  Matos  revolution  are  all  in,  and  the  verdict  must  be 
rendered  at  the  third  session  of  the  court  counting  from  Monday  next. 
So  that  if  the  court  has  the  usual  number  of  sessions  next  week  the 
verdict  ought  to  be  rendered  by  the  end  of  the  week. 
I  have,  etc., 

William  W.  Russell. 


Mr.  Bacon  to  Mr.  Russell. 

[Telegram.] 

August  6.  1907. 


Answering  yours  July  27,  you  will  present  formal  proposal  for 
arbitration,  following  instruction  No.  90. 


Bacon. 
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Acting  Secretary  of  State  to  Minuter  Russell. 

Department  of  State, 
\Vasliingixmy  August  6^  1907. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  No.  215,  of  the  20th 
ultimo,  reportingthat  a  verdict  in  the  case  of  Venezuela  against  the 
New  York  and  Bermudez  Company,  pending  in  the  court  of  fin* 
instance  at  Caracas,  may  be  expected  within  ten  or  fourteen  days. 

Copies  of  your  dispatch  have  been  sent  to  Mr.  John  B.  Moore  and 
Messrs.  Nicoll,  Anable,  and  Lindsay. 

I  am,  etc.,  Robert  Bacon. 

kii  

Mr,  RusseU  to  Mr.  Root. 

[Telegram.] 

Willemstad,  via  Hayti,  August  7,  1907. 

No  answer  received  my  cable  from  Curasao  27th  in  regard  to  pend- 
ing cases.  If  decided  to  reply  by  cable  send  via  Trinidad  up  to  noon 
7tn  instant. 

Russell. 


Minister  Russell  to  the  Secretary  of  State. 

m 

No.  224.]  American  Legation, 

Cara/^as,  August  15 ^  1907. 

Sir:  I  fiave  the  honor  to  acknowledge  the  receipt  of  your  instruc- 
tion No.  94  of  August  1,  1907,  file  No.  1948/17-18,  w^th  c^^rtain  docu- 
ments inclosed  from  the  United  States  and  Venezuela  Company  to 
the  President  of  Venezuela. 

On  the  day  of  the  receipt  of  your  instructions,  August  13,^1 
addressed  an  informal  note  to  the  minister  for  foreign  affairs,  inclosing 
the  four  documents  as  directed,  and  which  are  enumerated  in  the 
inclosed  copy  of  my  note  of  transmittal.  The  note,  with  documents, 
was  received  at  the  foreign  office,  as  shown  by  the  signature  of  the 
envployee,  on  record  in  the  delivery  book  of  this  legation. 

1  inclose  you  herewith  the  four  duplicate  documents  forwarded  with 
your  instructions,  and  I  have  indorsed  on  the  back  a  minute  as  to  the 
disposition  of  the  originals,  with  their  translations. 
I  have,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Venezuelan  Minister  for  Foreign  Affairs. 

August  13,  1907. 

My  dear  Mr.  Minister:  You  will  recall  that  in  the  month  of  June 
last  I  made  inquiry  in  regard  to  a  communication  sent  last  February 
in  registered  mail  by  the  United  States  and  Venezuelan  Company  to 
His  Excellency  General  Castro.  Your  excellency  reported  to  me 
that  you  had  been  advised  from  the  office  of  the  secretary-general  to 
the  President  that  the  letter  in  question  could  not  be  found;  in  view 
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of  which  I  herewith  inclose  to  your  excellency  for  transmittal  to  His 
Kxcellency  the  President  the  following  communications  from  the 
United  States  and  Venezuela  Company: 

(1)  Duplicate  original  of  communication  of  February  4,  1907,  sent 
by  registered  mail  to  His  Excellency  General  Cipriano  Castro,  Presi- 
dent of  Venezuela. 

(2)  Spanish  translation  of  above. 

(3)  Communication  from  United  States  aud  Venezuela  Company 
to  His  Excellency  General  Cipriano  Castro,  President  of  Venezuela, 
dated  Julv  27,  1907. 

(4)  Spanish  translation  of  above. 

Hoping  that  your  excellency  will  understand  my  reasons  as  stated 
for  forwarding  tnese  communications  in  this  way, 
I  remam,  etc., 

William  W.  Russell. 


Minister  Russell  to  the  Secretary  of  State, 

No.  226.  American  Legation, 

CaracaSy  August  16,  1907, 

Sir:  I  have  the  honor  to  inform  you  that  on  Monday  last,  August 
12,  the  court  of  first  instance  here  rendered  a  verdict  in  the  case  of 
Venezuela  against  the  New  York  and  Bermudez  Company  for  partici- 

Eation  in  the  Matos  revolution.  The  verdict  is  for  over  24,000,000 
olivars,  and  being  a  verv  voluminous  document  I  inclose  for  the 
present  a  translation  of  the  dispositive  part  until  I  ran  obtain  an 
official  copy  for  forwarding. 

I  have,  etc.,  William  W.  Russell. 

August  18,  1907. 

Have  just  obtained  a  copy  of  the  Official  Gazette  with  the  verdict, 
which  I  herewith  inclose. 


[luclosure.] 

Dranslation  of  the  dispositive  part  of  the  verdict  against  the  New   York  and  Bermudez 

Company. 

Consequently  adminifitering  justice  in  the  name  of  the  Republic,  and  by  authority  of 
the  law,  this  suit  is  declared  to  oe  well  founded,  therefore  the  New  York  and  Bennudez 
(Company  is  condemned  to  pay  the  sum  of  24,178,638.47  bolivars,  the  amount  taken 
from  the  national  treasury  for  subduing  the  revolution,  as  proven  by  vouchers;  and  to 
reimburse  the  nation  in  accordance  with  the  valuation  of  appraisers  for  the  following 
losses  and  damages : 

1.  The  discredit  which  the  Venezuelan  nation  suffered  by  the  revolution  in  the 
oHtimation  of  the  other  nations  with  which  it  h^d  international  and  mercantile  rela- 
tions. 

2.  The  loss  of  Venezuelan  citizens  jlaken  from  the  pursuits  of  commerce,  agriculture, 
and  the  industries,  and  the  activity  of  republican  life. 

3.  The  necessity  for  the  creation  of  a  war  tax  which  produced  from  February,  1903, 
to  June  30  of  the  same  year  3,867,530.74  bolivars;  and  fn)m  July,  1903.  to  June  30.  1904, 
12.928,870.34  bolivars. 

4.  The  falling  off  of  the  customs  n^venues,  which  from  29.940,088.90  bolivars  from 
1900  to  1901.  fell  to  19,854,761.09  bolivars  in  1902;  and  to  14.428.529.81  bolivars  in  1903. 
years  in  which  the  revolution  headed  by  Gen.  Manuel  Antonio  Matos  was  most  active. 

36668—8.  Doc.  413,  60-1 39 
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5.  The  falling  off  of  the  revenues  of  the  States,  which  from  9,040,203.63  bolivmn  firom 
1900  to  1901  fell  to  6,081.429.42  bolivars  in  1902,  and  to  4,079,185.45  bolivan  in  1903. 

All  of  which  id  proved  by  the  evidence  taken  in  this  case,  and  inasmuch  as  the  court 
decides  that  there  has  been  no  temerity  in  the  defense  there  is  no  special  condemnation 
for  costs. 


Minister  Russell  to  the  Secretary  of  State, 

No.  227.]  '  American  Legation, 

Caracas,  August  18,  1907. 

Sir:  I  have  the  honor  to  inclose  you  herewith  a  copy  of  a  protest 
from  Mr.  R.  Dolge,  managing  director  of  The  Orinoco  Corporation, 
against  a  probable  trespass  of  said  corporation's  property,  and  await 
your  instructions  in  the  matter. 

I  have,  etc.,  William  Russell. 


[Indosure.] 
Managing  Director  of  The  Orinoco  Corporation  to  Minister  Russell. 

Caracas,  August  /7,  1907. 

Sir:  I  have  the  honor  to  inform  your  excellency  that  I  am  reliably  advised  thai 
Messrs.  Juan  Padr6n  Uztariz  and  Dr.  Nicomedes  ^uloaga  are  attempting  to  trefpsm 
upon,  sefl,  and  romove  certain  real  and  pen?onal  projjerty  belonging  to  The  Orinoor^ 
Corporation,  situated  within  the  limits  oi  its  concession  in  the  Orinoco  delta. 

As  your  excellency  is  aware,  Mt^«^rs.  Padr6n  and  Zuloaga  persist  in  disturbing  The 
Orinoa^  rorp»ration  in  the  peaceful  possession  and  enjoyment  of  its  pn>j>orty.  by  lem- 
erarioualy  laWng  claim  to  certain  valuable  iron  mines  situate<l  at  and  near  Manoa  '^n 
said  concea^iion,  claiming  such  ownership  under  the  sc^-called  Turnbull  titles,  in  spii^ 
of  the  tacts: 

1.  That  the  umpire  of  the  mixe<i  a)mmission  of  1903  expressly  declaroil  the  so-mlled 
Tum])ull  title*  utterlv  null  and  void. 

2.  That  the  federal  a)urt  and  of  cassation  on  March  1,  1906.  exprt*asly  dei^lared  tho 
suit  in  which  Messrs.  Padrdn  and  Zuloaga  attempted  \o  establish  the  h^gality  of  thtir 
claim  to  said  mining  propertit*s  as  being  unfound(Hl,  because  of  the  prior  rights  iheret»? 
under  tlie  Fitzgerald  contract  (owned  by  Tlie  Orinoco  Corporation). 

3.  That  on  Februarv  5,  1907,  the  same  federal  court  and  of  cassation  declared  un- 
founded the  attempted  suit  of  intervention  ^terceria)  instituted  by  Messrs.  Padron  and 
Zuloaga  in  c^onnection  with  the  pending  action  of  the  Venezuelan  Government  against 
the  Munoa  Company  (Limited)  and  the  Orinoa)  Company  (Limited),  predecea*  rs  i»i 
The  Orinoco  Corporation. 

4.  That  in  acix^rdance  with  the  mining  laws  of  Venezuela,  both  past  and  present,  the 
said  alleged  mining  titles  in  any  event  nave  lapsed  because  of  failure  to  comply  with 
said  laws,  even  if  all  the  aforementioned  judgments  did  not  exist  to  invalidate  the  ^le. 

5.  That  leaving  out  of  consideration  all  tnc  foregoing  facts  which  establish  the  inva- 
lidity of  said  alleged  titles  and  many  other  reasons  wnich  might  be  adduced  to  pmve 
the  temerity  of  the  parties  in  the  matter,  it  is  a  further  fact,  reconie<.i  in  the  Dej^art- 
ment  of  Staie  at  Washington,  tliat  on  May  31, 1905,  The  Orinoco  Corporation  acquired 
from  George  Turnbull  each  and  all  of  his  claims  in  the  premises. 

As  I  have  told  your  excellency,  and  as  is  established  by  sundrv  photographs  and 
reports  of  reliable  engineers,  there  are  now  on  the  dump  and  at  the  mine  at  Manoa 
readv  for  shipment  upward  of  3,000  tons  of  high-grade  Bessemer  iron  ore,  representing 
a  value  of  $20,000  to  $25,000. 

This  ore  was  mined  by  the  Orinoco  Iron  Company,  one  of  the  subcompanies  of  the 
Orinoco  Company  (Limited),  of  whom  The  Orinoco  Corporation  is  the  legitimate  ces- 
sionary, and  has  been  contracted  by  The  Orinoco  Corporation  to  a  firm  of  responsible 
iron  merchants  at  Philadelphia,  Pa. 

Although  expressly  denied  all  and  every  right  by  the  highest  courts  of  this  countn* 
as  well  as  an  international  court,  and  although  they  distinctly  claim  to  have  acquired 
their  alleged  rights  in  the  void  Turnbull  titles  subsequent  to  the  decision  of  the  mixed 
commission  of  1903,  Messrs.  Padron  and  Zuloaga  not  only  persist  in  utterly  disregarding 
the  judgments  of  these  courts,  but  by  making  use  of  their  wdl-known  influence  in  cer- 
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tain  executive  departments  of  the  Venezuelan  Government  they  are  deliberately  con- 
spiring to  deprive  The  Orinoco  Corporation  of  the  recogniition  and  enjoyment  of  its 
nghts  in  the  premises,  and  I  am  trust  worthily  informed  that  Mr.  Juan  Padron  Uztariz 
hsus  within  the  last  few  days  left  Caracas,  bound  for  Trinidad  and  the  Orinoco  delta, 
for  the  deliberate  puipose  of  trespassing  upon  the  said  property  of  The  Orinoco  Corpo- 
ration at  Manoa  and  if  possible  enectine  the  removal  and  shipment  of  the  said  iron  ore. 

I  am  furthermore  reliably  informed,  and  in  fact  Dr.  v.  Betancourt  has  himself 
admitted  to  me.  that  the  alleged  company,  of  which  he  claims  to  be  vice-president, 
and  to  whom  he  claims  to  have  ceded  that  certain  contract  ^nted  to  him  on  Jan- 
uary 2,  1906.  for  the  exploitation  of  certain  timber  lands  situated  in  the  Orinoco 
delta  (a  coneiderable  portion  of  which,  notably  those  on  the  island  of  Pedemales,  as 
well  as  others  situated  on  the  north  shore  of  the  main  branch  of  the  river  in  the  Orinoco 
delta,  interfere  with  and  are  situated  within  the  boundary  of  the  Fitzeerald  conces- 
sion, owned  by  The  Orinoco  Corporation),  is  trespassing  upon  and  despoiling  the 
timber  lands  bielonging  to  The  Ormoco  Corporation,  particularly  those  on  the  island 
of  Pedemales. 

Although  an  additional  clause  added  to  said  Betancourt  contract  under  date  of 
July  9,  of  this  year,  specifically  warrants  and  defends  the  rights  of  third  parties,  I  am 
informed  that  the  parties  exploiting  said  Betancourt  contract  are  practically  confining 
their  operations  to  the  island  of  Pedemales.  from  which  they  have  cut  a  large  number 
of  valuable  cedar  and  other  trees,  a  recent  shipment  alone  l>eing  reported  to  consist  of 
mora  than  600  logs  of  such  timber,  valued  at  upward  of  $5,000. 

All  this  is  done  with  the  direct  knowledge  of  and  under  the  protection  of  Grovem- 
ment  officials,  both  here  in  Caracas,  as  well  as  the  local  authorities  of  that  region  and 
the  Venezuelan  consul  at  Trinidad. 

In  spite  of  the  fact  that  Mr.  Secretary  Root  in  his  note  to  the  Venezuelan  Govern- 
ment expressly  requested  the  maintenance  of  the  statu  quo  pending  a  settlement  or 
arbitration  of  the  claim  of  The  Orinoco  Corporation  and  its  predecessor  companies, 
the  Manoa  Company  (Limited)  and  the  Orinoco  Company  (Limited),  your  excel- 
lency is  aware  that  this  request  has  been  utterly  and  deliberately  disregarded  by  the 
Government  of  Venezuela.  The  notorious  difficulties  for  prompt  and  reliable  com- 
munication with  the  Orinoco  delta,  still  further  aggravated  by  the  recent  elimination 
of  the  custom-house  at  Barrancas,  whereby  all  traffic  must  be  carrie<l  on  via  Ciudad 
Bolivar  (except  by  special  permits  which  are  unavailable  to  The  Orinoco  Corporation 
and  its  agents,  although  its  contract  provides  specifically  for  such  facilities),  place 
The  Orinoco  Corporation  in  imminent  danger  of  being  despoiled  of  a  valuable  ]>ortion 
of  its  quick  assets,  which  represent  a  large  direct  investment,  as  well  as  the  continuance 
of  encroachment  upon  its  valuable  timber  resources. 

Therefore,  as  The  Orinoco  Corporation  is  utterly  helpless  and  without  remedy  in 
the  premises,  except  to  appeal  for  aid  to  its  Government,  as  resident  manager  of  the 
Orinoco  Corporation  I  respectfully  call  upon  your  excellency  to  make  such  representa- 
tions to  the  Government  of  Venezuela,  and  also  to  the  Department  of  State  at  Wash- 
ington, as  will  promptly  assure  the  protection  of  our  real  and  personal  property  against 
trespass  and  despoilment  and  will  insure  the  maintenance  ot  the  statu  quo. 
I  have,  etc., 

Rudolf  Doloe. 


Minister  Russell  to  ihe  Secretary  of  State. 

[Telegram.] 
WiLLEMSTAD,  Au^USt  18,  1907. 

(Received  10.35  a.  m.) 

Verdict  rendered  yesterday  against  New  York  and  Bermudez  Com- 
pany for  participation  in  revolution  for  twenty-four  million  bolivars, 
which  is  amount  estimated  as  spent  by  Venezuela  for  suppression 
revolution.  According  to  verdict  experts  are  to  assess  damages  in 
five  other  particulars,  such  as  falling  off  of  revenues,  killing  of  Vene- 
zuelan  citizens,  etc.  This  verdict  is  appealable  to  superior  court  and 
then  to  federal  and  cassation  court. 

RussELL. 
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Minister  RusseU  to  the  Secretary  of  State, 

Caracas,  August  £S,  1907. 

Sir:  Referring  to  your  No.  94  of  August  1  (file  No.  1948/17-lS^, 
inclosing  certain  documents  from  the  '^  United  States  and  Venezuela 
Company''  for  the  President  of  Venezuela,  I  have  the  honor  to  indose 

Jrou  nerewith  a  copy  and  translation  of  the  repljr  of  the  minister  for 
oreign  affairs  to  my  informal  letter  transnutting  the  documents 
above  referred  to. 

I  have,  etc.,  William  W.  Russell. 

The  Venezuelan  Minister  for  Foreign  Affairs  to  Minister  RusseU. 

Caracas,  August  SO,  1907. 

My  Dear  Mr.  Minister:  Referring  to  your  excellencv*s  very 
courteous  letter  dated  the  13th  of  the  present  month,  in  which  vou 
advise  me  of  the  transmittal  of  two  private  communications,  in  Eng- 
lish and  Spanish,  from  the  United  States  and  Venezuela  Company  for 
the  Presiclent  of  the  Republic,  I  must  state  to  your  excellency  that 
both  documents,  referring  as  they  do  to  a  matter  which  the  Govern- 
ment of  your  excellency  has  already  officially  treated  of  by  corre- 
spondence with  this  Department,  I  must  presume  that  the  company 
aoove  referred  to  is  cognizant  of  the  fact  that  its  case  has  already 
been  officially  discussed  by  the  Government  of  vour  excellency. 
With,  etc.,  .  ^ 

J.  i>E  J.  Paul. 


Minister  Russell  to  the  Sei^retary  of  State. 

No.  228.]  American  Legation, 

Caracas y  August  24,  1907. 
Sir:  Referring  to  my  cable  of  the  22d  instant,  which  is  confirmeil 
in  a  separate  dispatch,  I  have  the  honor  to  inclose  you  herewith 
copies  of  tlie  latest  correspondence  between  this  legation  and  the 
Venezuelan  foreign  office  in  regard  to  the  five  pending  cases  in  which 
American  citizens  claim  redress  from  the  Government  of  Venezuela. 
I  have,  etc., 

William  W.  Russell. 


[Inclosuro  1.] 
\f\nister  Russell  to  the  Venczvelan  Minister  for  Forcifjn  Affairs. 

Amekican  Le<jation, 

Caracas,  Anguft  i.i,  i*j*f7. 

Mr.  Ministkr:  Roforriiig  t^)  iny  coiniiiunurations  of  Mart'h  30  and  July  1>.  1907.  in 
rc'jrard  to  tin*  five  ponding  awofi  in  which  Ainmcan  citizens  claim  roilrow  fmm  th- 
(lovcrnniont  of  Venezuela,  and  t^  your  excellency's^  ant^weiv  tho«»to  of  April  "J3  an<l 
July  24,  1907,  actinp  under  iuMtrucliont?  from  my  Government  I  now  have  the  honi»r 
to  expressly  and  formally  propose  to  vour  excellency's  Goveriunent  that  the  claim- 


in  the  usual  mann<T. 

Trusting  tliat  I  may  he  favonnl  with  a  reply  at  your  ex<*ellency's  earliest  convtn- 
ieiirt',  I  t;ike  this  opportunity,  etc., 

William  W.  Kukskll. 
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[Indosure  2.— Tranalation.] 
Minuter  for  Foreign  Affavrs  to  Minister  Russell. 

Ministry  of  Foreign  Affairs, 
Caracas  f  August  tO,  1907. 

Mr.  Minister:  Referring  to  your  excellency's  communication  of  the  13th  of  the 
present  month,  and  of  the  contents  of  which  I  informed  the  President  of  the  Republic, 
in  accordance  with  his  instructions,  I  have  the  honor  to  answer  your  excellency  that 
the  Government  of  Venezuela  adheres  whollv  to  its  position  as  expressed  in  the 
memorandum  of  April  23  and  in  the  note  of  July  24  of  tne  present  year,  in  answer  to 
the  memorandum  of  March  30  and  to  your  note  of  July  9  last. 
I  avail,  etc., 

J.  DE  J.  Paul. 


Minister  Russell  to  ffie  Secretary  of  State. 

[Telogram.] 

WiLLEMSTAD,  AugtLst  22, — Received  August  26,  1907. 

My  formal  proposition  for  arbitration  of  pending  cases  was  pre- 
sented on  the  13th  of  this  month.  Minister  for  foreign  aftairs 
answered  under  date  of  20th  instant  that,  in  accordance  with  instruc- 
tions from  the  President,  ^'the  Government  of  Venezuela  adheres 
wholly  to  its  position  as  stated  in  its  memorandum  of  April  23  and 
in  the  note  of  July  24  last,  in  answer  to  the  memorandum  of  March 
30  and  to  your  note  of  July  9.'' 

Russell. 


Acting  Secretary  of  State  to  Minister  Russell. 

[Telegram.] 

Department  of  State, 
Washingtonj  September  14t  1907. 

When  tlie  Government  of  Venezuela  pays  the  first  installment  due 
the  United  States  on  the  awards  of  the  mixed  commission  of  1903, 
you  will  write  a  note  to  the  minister  of  foreign  affairs  embodying  the 
following  language:  '*My  Government  instructs  me  in  accepting  the 
first  installment  of  money  due  from  Venezuela  on  account  of  the 
awards  of  the  mixed  commission  of  1903  to  make  the  following  state- 
ment :  My  Government  insists  upon  a  revision  of  the  award  in  tlie  case 
of  the  Orinoco  Steamship  Company.  Pending  final  settlement  of  this 
question  no  portion  of  any  moneys  which  may  be  paid  by  Venezuela 
will  be  considered  as  paid  on  account  of  or  applicaDle  to  that  award. 
As  to  the  case  of  the  Orinoco  Company  (l^imited),  however,  my 
Government  does  not  share  the  view  of  the  Government  of  Venezuela 
that  the  acceptance  of  the  sum  awarrled  in  this  case  is  inconsistent 
with  the  position  of  the  United  States  as  set  forth  in  my  memoran- 
dum **  of  March  30  and  my  notes  of  July  9  and  August  13.'^     Referring 

o  The  Department  is  in  receipt  of  the  following  letter,  dated  September  6, 1907,  from 
Ralston  &  Siddons  and  George  N.  Baxter,  coiinsel  for  the  Orinoco  Corporation: 

"  We  confirm  the  statement  made  in  our  conversation  with  you  this  morning  that  the 
Orinoco  Companies  are  content  that  in  the  arbitration  of  their  claims  against  the 
Republic  of  Venezuela  the  respondent  should  be  expressly  accorded  the  right  to 
allege  and  interpose  in  defense  the  decision  which  tne  umpire  of  the  American- 
Venezuelan  Mixed  Commission  organized  at  Caracas  imder  the  Protocol  of  December 
17,  1903,  made  respecting  the  so-called  Orinoco  claims,  which  were  presented  to  that 
commission  for  adjudication.  The  validity  or  invalidity  of  such  allied  defense  as  to 
any  or  all  of  said  claims  to  be  determined  by  the  tribunal  of  arbitration/' 
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to  your  dispatch  No.  229,  of  August  28,  Department  on  August  26 
sent  you  an  official  list  of  the  American  claims.  You  will  be  governed 
by  that  Ust,  subject  to  the  instructions,  contained  in  this  cable  as  to 
the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Lim- 
ited). 

Abee. 


Minister  Russell  to  the  Secretary  of  State. 

[Telegram.] 

CuBAOAO,  September  i7,  1907. 

(Received  3.50  p.  m.) 

Venezuelan  Government  has  answered  my  note,  sent  in  accordance 
with  your  cable  instructions  in  accepting  first  payment,  and  says 
that  it  considers  moneys  received  bv  me  as  paia  on  account  of  all 
the  awards  of  the  mixed  commission  of  1903,  including  the  award  to  the 
Orinoco  Steamship  Company,  this  being  in  compUance  with  the  terms 
of  the  signed  protocols,  and  tnat  it  does  not  consider  that  there  is  any 
(question  penaing  in  regard  to  award  to  said  steamship  company,  as 
in  its  three  notes  it  closed  discussion  in  regard  to  revismg  the  awajrds 
to  the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Lim- 
ited) and  Manoa  Company  (Limited.) 

Russell. 


Minister  Russell  to  th^  Secretaiy  of  State. 

No.  236. ]|  .  -  American  Legation, 

Caracas,  September  £8,  1907. 

Sir:  Referring  to  your  cable  of  the  14th  instant,  wliich  is  con- 
firmed in  a  separate  dispatch,  I  have  the  honor  to  inform  you  that  1 
have  accepted  the  sum  of  33,771.10  bolivars,  the  first  installment  of 
money  due  from  the  Venezuelan  Grovemment  on  account  of  the 
awards  of  the  mixed  commission  of  1903. 

The  minister  for  foreign  affairs  advised  me  that  the  rate  of  ex- 
change to  be  applied  for  gold  dollars  was  5.55  bolivars,  but  tliis 
means  a  New  York  draft  at  sixty  days*  sight  for  $6,084.88,  whereas 
a  sight  draft  at  5.65  bolivars  is  equal  to  $5,977.18,  a  difference  in  our 
favor  of  $107.70.  I  determined  at  first  to  purchase  a  sight  draft, 
not  knowing  whether  our  Government  is  disposed  to  accept  drafts 
at  sixty  days  in  payment  of  those  awards,  but,  as  I  had  cabled  for 
instructions,  I  have  concluded  to  await  your  answer. 

On  the  20th  instant,  after  having  received  your  cable  instructions, 
I  wrote  to  the  foreign  ofiice  accepting  the  first  payment,  with  the 
reserve  in  regard  to  the  award  to  the  Orinoco  Steamship  Company. 
On  the  21st  instant  the  foreign  minister  answered  my  note. 

The  situation  here  is  becoming  more  strained  and  a  few  davs  ago 
the  Government  commenced  to  publish  in  the  local  press,  in  IilnglLsh 
and  Spanish,  all  of  the  correspondence  between  this  legation  and 
the  foreign  office  since  the  issue  of  the  yellow  book  wliich  containeil 


WBONGB  DONE  AMBBIOAK   0ITIZEN8  BY  VENEZUELA.  615 

my  memorandum  of  March  30  and  Venezuelans  counter-memorandum 
of  April  23.  The  position  of  our  Government,  as  outlined  in  my  note 
of  July  9,  is  not  published,  but  only  Venezuelans  answer  to  that  note; 
thus  the  public  in  general  only  gets  the  one  side  of  the  affair. 

My  note  in  accepting  the  first  payment  of  the  American  awards 
and  the  reply  thereto  is  also  published.  The  Constitutional,  re- 
ferring to  the  publication  of  these  documents,  says : 


_i  I' 


From  the  notes  which  we  begin  to  publish  to-day  the  country  and  the  people  who 
are  following  the  affair  between  Venezuela  and  the  United  States  will  be  made 
aware  of  the  powerful  reasons  which  have  induced  the  Chief  Executive  in  not  agreeing 
to  a  revision  of  the  awards  of  the  mixed  commissions  that  met  in  Caracas  as  inter- 
national tribunals,  as  well  as  his  reasons  for  not  disregarding  the  verdict  of  our  tribunals 
in  matters  exclusively  of  their  jurisdiction,  as  claimed  by  the  Government  of  the 
United  States. 

• 

I  would  respectfully  suggest  to  the  Department  that  some  means 
of  cable  communication  with  Curasao  be  afforded  me.  I  am  en- 
tirely dependent  on  steamship  communication,  either  with  Curasao 
or  Tiiiiiaadj  and  can  receive  no  answers  to  my  cables  under  a  week 
or  ten  days,  and  am  compelled  to  wait  three  or  four  days  before  I 
can  get  a  cable  to  Curasao. 

In  regard  to  the  five  pending  cases  in  which  American  citizens 
claim  redress  from  this  Grovemment,  as  presented  in  the  memoran- 
dum of  March  30  and  in  subsequent  notes,  I  would  like  to  be  in- 
formed as  to  whether  our  Government  insists  upon  its  position  in 
regard  to  each  and  every  case,  I  have  so  construed  my  instructions 
and  have  so  been  governed  in  mv  interviews  with  the  foreign  minister. 
I  bring  this  matter  up  in  case  there  should  be  a  possibility  of  arrang- 
ing two  or  three  of  tne  cases  to  the  satisfaction  of  our  Government. 
The  possibility  is  very  remote,  however,  that  the  Venezuelan  Gov- 
ernment will  ever  consent  to  an  opening  of  the  award  to  the  Orinoco 
Steamship  Company,  or  to  an  arbitration  of  the  case  of  the  New 
York  ana  Bermudez  Company. 

I  have,  etc.  William  W.  Russell. 


[Inclosure  1.] 
Minuter  Russell  to  the  Minister  for  Foreign  Affairs  of  Venezuela. 

American  Legation, 

Caracas,  September  20,  1907, 

Mr.  Minister:  Referring  to  my  communication  of  the  16th  inetant,  I  have  the 
honor  to  inform  your  excellency  that  I  have  collected  from  the  Bank  of  Venezuela 
the  sum  of  33,771.10  bolivars,  a  payment  for  the  month  of  August,  1907,  on  account 
of  the  sum  due  the  United  States  under  the  awards  of  the  mixcS  commission  of  1903. 

In  accepting  this  first  installment  of  money  due  from  the  Venezuelan  Government 
on  account  of  the  awards  of  the  mixed  commission  of  1903,  my  Government  instructs 
me  to  say  that  it  insists  upon  a  revision  of  the  award  in  the  case  of  the  (Orinoco  Steam- 
ship Companv,  and  that  pending  final  settlement  of  this  question  no  portion  of  any 
moneys  wnich  may  be  paid  by  Venezuela  will  be  considered  as  paid  on  account  of  or 
applicable  to  that  award. 

As  to  the  case  of  the  Orinoco  Company  (Limite<l),  however,  my  Government  does 
not  share  the  view  of  the  Government  of  Venezuela  that  the  acceptance  of  the  sum 
awarded  in  this  case  is  inconsistent  with  the  position  of  the  United  States  as  set  forth 
in  my  memorandum  of  March  30,  and  my  notes  of  J\ily  9  and  August  13. 
I  take,  etc., 

W.  W.   KlSSELL. 
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[TranslEtlon.— Indosure  2.] 
^fini8tlr  of  Foreign  Affairs  of  Venezuela  to  Minister  Russell. 

Caracas,  September  i^l,  1907. 

Mr.  Minister:  I  am  in  receipt  of  your  exoellency's  communication  of  yeeteitUy 
in  which  you  inform  me  that  you  have  coll(.K*ted  from  the  Bank  of  Venezuela  the  sum 
of  bolivars  33,771.10  (thirty-three  thousand  seven  hundrtnl  and  seventy-one  boli\'ars 
and  ten  centimot^),  payment  for  the  month  of  August,  1907,  on  account  of  the  sum 
due  the  Uniteil  Statew  under  the  awards  of  the  mixed  commission  of  1903. 

Your  excelleiu  y  further  a<lds  that  in  accepting  this  lirst  sum  of  money  due  by  the 
Venezuelan  Government  by  reason  of  the  awards  of  the  mixed  conunist-ion  of  1903 
your  Government  instructs  you  to  say  that  it  insists  on  a  revision  of  the  award  in  the 
case  of  the  ''Orinoco  Steamship  Company,"  and  that  pending  a  final  settlement  of  this 
question  no  portion  of  any  moneys  paid  by  Venezuela  will  ue  considertni  as  paid  on 
account  of  or  applicable  to  that  award. 

Yo\ir  excellency  (!onclude8  the  note  to  which  I  refer  by  stating  that  in  the  case  of  the 
Orinoco  Company  (LimittHi)  your  Government  does  not  share  the  view  of  the  Govern- 
ment of  Venezuela  that  the  acceptance  of  the  sum  awarded  in  this  case  is  inconsistent 
with  the  position  of  the  United  States  as  set  forth  in  your  memorandum  of  March  30. 
and  your  notes  of  July  9  and  August  13. 

The  Government  of  Venezuela  is  constrained  to  answer  categorically  your  ex- 
cellency's note  by  nuoting  the  following  statements  which  your  excellency  makes: 
"That  vou  have  collected  from  the  Bank  of  Venezuela  the  sum  of  bolivars  33,771.10 
(thirty-three  thousand  seven  hundred  and  seventy-one  bolivars  and  ten  centimes), 
on  account  of  the  sum  due  the  United  States  under  the  awards  of  the  mixed  commission  of 
190S,'*  and,  further  on,  "  that  in  accepting  this  first  sum  of  money  due  by  the  Venezu€^ 
Ian  Government  by  reason  of  the  awards  of  the  mixed  commission  of  1U()S  you  are  in- 
structed l)y  your  Government  to  say,"  etc. 

The  receipt  wliich  vour  excellency  gives  for  the  sum  of  l>olivars  33,771.10  (thirty- 
three  thousand  seven  liundred  and  seventy-one  bolivars  and  ten  centinios)  which  y»»u 
collected  from  tlie  Bank  of  Venezuela,  means  for  this  Government  as  follows:  That  your 
excellency,  acting  in  your  character  as  representative  of  the  (lovernment  of  the  United 
States,  which  is  a  creditor  of  the  Government  of  Venezuela,  by  reajson  of  the  awards 
of  the  Venezuelan-American  mixed  conmiission,  created  by  the  Washington  i>n.>t<KY>l 
of  Februarv  17,  1903,  have  received  from  the  Bank  of  Venezuela  the  sum  of  1>)livar? 
33,771.10  (thirty-three  thousand  seven  hunderd  and  ,seventy-one  Ixuivars  and  ten  cen- 
timos)  whirh  Ls  the  lirst  sum  of  money  due  ])y  the  Venezuelan  Government  by  reas«»n 
of  said  award,  said  sum  amounting  to  10.752  j>er  cent  of  the  30  per  cent  of  the  pRK-eeti:? 
of  the  custom-houses  of  LaGuairaand  Puerto  Cabello  for  the  month  of  .\ugust  last,  said 
30  per  cent  being  .set  aside  for  the  payment  of  all  the  awards  of  the  Venezuelan- Ameri- 
can mixed  rommi.ssion  and  of  those  of  the  other  commissions,  in  strict  coniplian<"e  T^ith 
the  terms  of  the  al)ove-mentioned  protocol  of  February  17,  1903,  and  of  the  additi<»nal 
verdict  of  The  Hague  tribunal  of  February  22,  1904. 

The  (Joverninent  of  Venezuela  must  take  due  notice  of  your  excellency's  communi- 
cation referring  to  the  total  of  the  sum  received  from  the  Bank  of  Venezuela  as  the  tirsi 
sum  on  a<-count  of  the  amount  which  this  Government  owes  under  the  awards  of  the 
Venezuelan-American  mixed  commis-^ion.  said  sum  and  the  further  sums  which  it 
will  continue  to  deliver  monthly  for  the  same  purpose  being  set  aside  solely  and  ex- 
clusively for  (Ik^  delinitive  payment  nf  all  the  awards  of  the  above-mentioned  com- 
mission. 

The  Ven(v.uelan  (invernment  is  not  concerned  with  the  way  in  which  the  Gi>vem- 
ment  of  tlie  I'nited  State.-*  disposes  of  the  amount  already  received,  nor  of  those  sums 
which  it  may  continue  to  receive,  after  said  amounts  are  in  possession  of  your  excel- 
lency's (Jovernnient.  For  its  discliarge  the  Government  of  Venezuela  merely  has  to 
deliver  to  your  excellency  the  sums  it  is  obliged  to  pay  in  executi<m  of  the  prottK>>l 
signed  at  Wiv^hin^ton  on  February  17,  1903,  in  accordance  with  the  awards  of  the 
Venezuelan-American  mixed  conunission,  created  by  that  pn)tocol,  and  also  in  accord- 
ance witli  the  verdict  of  The  Hague  tribunal  on  February  22,  190-1,  which  decreed 
that  the  (rovernnieni  of  Venezuela  should  pay  the  claims  of  the  nonblockading  nations, 
as  awarded  by  tlie  mixed  commissions  of  1903,  after  the  awards  to  Germany,  England, 
and  Italy  were  satislied. 

The  rcM-eipi  from  yr)ur  excellency  is  a  proof  that  the  Government  of  Venezuela  is 
fultilling  its  nl»ligaii(»n  Ut  <listribute  among  the  credit(»r  nations,  under  the  awardfl  of 
the  mixed  c<»niniissions,  tlie  monthly  30  per  cent  of  the  receipts  of  the  custom-houaet 
of  La  (ruaini  and  Puerto  Cabello  in  the  proportion  which  the  sumB  due  each  btttf  to 
the  sum  loial  of  ilie  awards  of  the  several  commissions.     Your  exceile* 
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miiified  of  that  proportion  in  a  note  from  tliis  ministry,  dated  August  27,  No.  924,  tixine 
at  10.752  per  cent  said  proportion,  which  corresponds  to  $436,441.90,  the  total  of  all 
the  awards  of  the  Venezuelan- American  mixea  commission,  and  vour  excellencv 
acknowledged  the  receipt  of  my  note  on  the  29th  of  the  same  month. 

Your  excellency  states  that  your  Government  insists  on  a  revision  of  the  award  in 
the  case  of  the  Orinoco  Steamship  Company,  and  considers  as  pending  a  definite 
settlement  of  that  question.  The  Government  of  Venezuela  has  given  no  motive  for 
the  Government  of  your  excellency  to  think  that  a  definite  settlement  of  that  question 
is  pending,  as  in  its  memorandum  of  April  23,  1907.  and  in  its  notes  of  July  24  and 
August  20,  in  answer  to  the  memorandum  and  note^  from  your  excellency  of  March  30, 
July  9,  and  August  13,  it  did  not  accede  to  the  pretensions  of  your  excellency's  Gov- 
ernment as  to  revising  the  arbitral  awards  in  the  cases  of  the  Orinoco  Steamship  Com- 
pany, Manoa  Company  (Limited),  and  Orinoco  Company  (Limited),  for  the  reasons 
therein  expressed,  thus  closing  definitely  discussion  on  this  matter. 

The  Government  of  Venezuela  deems  it  opport\me.  in  \-iew  of  the  insistence  of  the 
Government  of  the  United  States,  to  present  for  the  liigh  consideration  of  your  excel- 
lency's Government  the  text  of  the  two  notes  of  March  24  and  26,  1903.  from  His 
Excellency  Mr.  John  Hay,  then  Secretary  of  State,  to  His  Excellency  Don  Rafael  S. 
Lopez,  minister  of  Salvador,  in  answer  to  the  memorandum  in  which  said  minister 
requested  a  re\Tsion  or  reopening  of  the  award  made  by  Sir  Henry  Strong  aftd  Hon. 
N.  Dickinson  in  the  case  of  the  Salvador  (>)mmercial  Company  and  others  against  the 
Government  of  Salvador. 

Said  notes  are  as  follows: 

"St.\te  Department, 

"  March  24,  1903. 

•  The  undersigned.  Secretary  of  State,  has  the  honor  to  infonn  the  Minister  of  Salvador, 
after  a  due  consideration  of  the  memorandum  from  the  minister  of  March  4,  1903,  that 
the  Government  of  the  United  State»<  does  not  find  in  it  any  reason  for  altering  the 
opinion  before  expressed,  that  it  is  in  no  way  empowered  to  revise  or  reopen  the  award 
made  in  the  case  of  Salvador  Commercial  Company  and  others  a^inst  the  Govern- 
ment of  Salvador.  A  failure  to  carry  out  the  award  would  imply  in  addition  a  jrrave 
discourtesy  for  the  eminent  arbitrators  who  examined  this  case  and  a  serious  offense 
against  the  cause  of  arbitration.  The  Government  of  the  United  States  expects, 
con8e<|uently,  that  the  Government  of  Salvador  will  comply  with  the  terms  of  the 
protocol  of  arbitration  signed  by  its  Executive  and  ratified  oy  the  National  Assembly. 

"John  Hay. 
**DoN'  Rafael  S.  Lopez,  Minister  of  Salvador.'' 

''Department  of  State, 

''Marches,  19aL 

"Sir:  I  have  the  honor  to  acknowledge'the  receipt  of  your  communication  of  the 
present  month,  which  ha**  been  taken  into  consideration.  The  Department  considers 
in  no  way  applicable  to  the  case  the  principles  and  authorities  you  invoke  in  support 
of  your  contention  that  the  award  made  by  the  arbiters  in  the  case  of  the  Salvador 
Commercial  Company  and  others  against  the  Government  of  Salvador  is  illegal  and 
null.  I  do  not  see  any  reason  for  changin|2:  the  view  as  expressed  in  my  note  of  the 
24th  of  the  present  month.  As  indicated  in  that  note  this  Government  expecte  that 
the  Government  of  Salvador  will  comply  with  the  terms  of  the  protocol  of  arbitration. 
"Accept,  sir,  etc., 

''John  Hay. 

"Don  Rafael  S.  Lopez,  «te." 

These  laconic  and  decisive  answers  from  His  Excellency  Mr.  Hay,  denying  abso- 
lutely to  revise  the  Strong-Dickinson  award  are  presented  by  the  Government  of 
Venezuela  to  the  Government  of  your  excellency,  with  all  the  .*«ipnificance  with  which 
they  are  invested,  as  bearing  the  signature  of  that  eminent  state*^man,  who  by  a  rare 
coincidence  also  signed  the  protocol  of  February  17,  1903.  by  which  the  claims  of  the 
Orinoco  Steamship  Company  and  the  Orinoco  Company  (Limited)  were  submitted 
to  the  decisions  ot  the  commissioners,  and  in  case  of  the  disagreement  of  the  latter 
to  the  umpire  chosen  by  the  Queen  of  the  Netherlands,  wiih  tlu*  stipulation  that  those 
ttWftfds  should  be  de finite  and  conclusive. 

*  mU  myself  of  this  opportunity,  etc., 

J.  i>K  .1.  Pail. 
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Tlie  Acting  Secretary  of  State  to  Minister  RusseU. 

No.  108.]  Department  of  State, 

Wa^Mn^gUmj  October  2j  1907. 

Sir:  Referring  to  your  dispatch  of  August  23  last,  I  inclose  copy 
of  a  letter  from  Mr.  R.  Floyd  Clarke,  counsel  for  the  United  Stat« 
and  Venezuela  Company,  who  requests  that  the  Department  may 
make  one  more  effort  to  obtain  from  the  Venezuelan  Government  an 
explicit  admission  or  denial  of  the  receipt,  on  or  about  March  1  last, 
of  the  letter  dated  February  4  last,  and  addressed  by  the  company  to 
President  Castro. 

You  will  make  the  inquiry  desired  by  Mr.  Clarke,  either  in  the  form 
indicated  in  his  letter  or  substantially  in  that  form,  in  order  that  a 
reply  may  be  received  to  the  direct  Question  whether  or  not  the  docu- 
ments in  question  were  received  by  rresident  Castro. 
•I  am,  etc., 

Robert  Bacon. 


[Inclosure.] 

The  aiiomey  for  the  United  States  and  Venezuela  Company  to  the  AcLvng  Secretary  of 

State. 

New  York,  September  19,  J9C7. 

Sir:  I  have  the  honor  to  acknowledge  your  kind  favor  of  the  17th  instant,  together 
with  the  annexed  communication,  ana  thank  you  for  the  courtesy  of  the  Depwirtment 
in  the  matter. 

In  regard  to  this  matter  I  must,  for  the  protection  of  my  clients,  petition  the  Depart- 
ment to  make  one  more  effort,  if  not  inconsistent  with  their  conception  of  diplomatic 
courtesy  in  the  premises,  to  obtain  a  categorical  admission  or  denial  on  the  part  of  the 
Venezuelan  Government  as  to  whether  they  received,  on  or  alx)ut  the  Ist  day  of  Marci. 
1907,  the  important  letter  bearing  date  the  4th  dav  of  February,  1907,  signed  by  the 
United  States  and  Venezuela  Company,  and  mailed,  by  registered  mail,  from  New 
York  City  on  the  20th  day  of  February.  1907,  to  President  Castro.  I  am  impelled  to 
do  tliis  by  the  fact  that  the  former  request  of  this  Department  for  information  in  the 
matter  has  been  evasively  answered,  and  as  the  rights  of  the  parties  in  future  arbitra- 
tion, if  any,  will  be  seriously  affected  by  the  question  of  whether  the  notice  of  rescis- 
sion was  received  in  March  or  in  August,  1907,  it  is  of  the  utmost  importance  to  now 
obtain  an  admission  or  denial  on  this  subject-matter. 

The  impc^rtance  of  this  matter  lies  in  the  following  fact:  Electing,  as  we  have  done, 
to  rescind  the  contract  because  of  the  repudiation  by  the  Venezuelan  Government  of 
its  obligation  to  allow  us  to  export  and  import  free  of  taxes,  we  are  compelled,  in 
order  to  recover  the  damages  of  the  expenditures  made  on  the  faith  of  the  concession. 
to  tender  back  to  them  the  concession  and  the  property.  The  property  has  been  kept 
in  repair  and  good  condition  up  to  the  time  of  this  tender  and  the  further  time  men- 
tioned in  it.  of  up  to  the  first  day  of  April,  1907,  awsdting  a  due  answer  from  the  Vene- 
zuelan Government  with  reference  to  said  notice  and  election,  acknowledging  iu 
receipt  as  recjueated,  and  to  give  the  Venezuelan  Government  an  opportunity  to 
reaffirm  said  concession  if  their  acts  up  to  date  did  not  amount,  in  their  contention,  to 
a  rescLssion  of  the  same,  we  thereby  put  the  burden  upon  the  Venezuelan  Government 
to  say  then  and  there  whether  thcv  affirmed  or  disaffirmed  the  concession  and  pre- 
vented them  from  in  the  future  taking  the  point  that  all  their  act«  up  to  date  nad 
not  been  a  disafiirmance  of  the  same,  a  defense  which  Umpire  Plumley,  in  the  Frendi- 
Venezuelan  arbitration  of  August,  1903  (Rallston's  report),  held  to' be  a  bar  to  the 
French-Venezuolan  Railway  as  against  Venezuela  for  the  rescission  of  their  railwav 
concession.  In  other  words,  the  notice  of  rescission  sent  by  the  United  States  iiM 
Venezuela  Company  wa.s  in  the  alternative. 

First .  That  by  reason  of  our  understanding  of  the  acts  of  Venezuela  down  to  datA^v* 
deemed  tliat  they  had  intentionally  broken  the  contract  by  disaffirming  ital^gfel^Bi 
ence,  and  therefore  we  claimed  the  right  to  rescind,  to  restore  the  piopil* 
recover  back  our  damages. 

Second.  If  the  Venezuelan  Government  thought  her  acts  up  to  date  did 
to  a  breacli  on  her  part,  and  a  disaffirmance  on  her  part,  of  oiur  ooncQP 
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requested  her  to  notify  us  to  that  effect,  and  we  would  then  willingly  accept  the 
concession  and  go  on  with  it. 

Third.  We  further  notified  her  that  we  had  kept  the  property  in  repair,  and  would 
keep  it  in  repair  until  the  1st  of  April,  1907,  to  ^ve  her  an  opportunity  to  notify  us 
of  her  position  in  the  matter,  and  tnat  if  we  received  no  notice  from  her  on  or  before 
that  date  our  notice  o'  rescission  of  the  contract  would  stand,  and  we  would  look  to 
her  for  damages. 

You  will  note  that  this  kind  of  a  notice  of  rescission  prevents  Venezuela,  in  subse- 
(juent  arbitration,  from  takine  advantage  of  the  defense  they  successfully  interposed 
in  the  French- Venezuelan  railway  case  above  referred  to,  and  puts  the  burden  upon 
them,  in  any  court  of  equitv,  to  either  answer  this  communication  stating  that  tney 
had  not  intended  to  break  the  contract,  or  had  not  disaffirmed  it,  which  would  be  an 
affirmance  of  the  contract  and  would  satisfy  us,  or  by  refusing  to  answer  on  receipt 
they  would  be  equitably  bound  as  having  taken  the  position  that  they  intended  to  dis- 
affirm the  contract  and  stood  on  that  disaffiirmance,  and  would  be  estopped  to  claim 
to  the  contrary  in  the  absence  of  fairly  notifying  us  as  to  what  position  they  took  in 
answer  to  this  communication. 

All  this  careful  drafting  of  this  notice  in  the  alternative  form  suggested  to  escape 
the  technical  defense  so  successfully  raised  in  the  French- Venezuela  railway  case 
would  have  accomplished  its  entire  result  if  we  had  the  proof  that  Venezuela  received 
these  documents  in  a  reasonable  time  prior  to  the  1st  of  April,  1907.  The  difficulty 
now  before  us  is  that  in  disaffirming  the  contract  by  not  answering  this  communica- 
tion either  in  March  or  August,  when  Venezuela  has  received  it,  she  will  now  raise 
the  further  question  on  subsequent  arbitration,  as  follows: 

1.  That  she  did  not  receive  this  communication  until  August,  1907. 

2.  That  between  the  1st  of  April,  1907,  and  August,  1907,  the  rainy  season  in  Vene- 
zuela, the  property,  the  railroad,  bridges,  etc.,  were  completely  destroyed  by  floods 
and  the  elements,  etc.  (we  are  speaking  now  merely  of  the  claim  they  will  make,  not 
of  the  facts),  and  that  hence  our  tender  back  of  the  porperty  is  void  because  we  ten- 
dered them  not  the  property  in  good  repair,  but  a  ruined  plant  and  railroad,  whence 
they  will  claim  that  there  are  no  damages  or  that  the  damages  should  be  very  small. 

Lnder  these  circumstances  we  desire  to  place  the  Venezuelan  (iovemment  in  the 
position  of  catagoricallv  admitting  or  denying  the  receipt,  on  or  about  February  20. 
1907.  of  the  letter  mailed  to  President  Castro  containing  this  notice  from  New  Vork 
City  on  February  20,  1907.    We  want  this  for  two  reasons: 

First.  That  we  are  morally  certain,  from  information  in  our  posae.'«ion,  that  the  letter 
was  received  on  the  27th  of  February,  and  if  they  deny  it  we  mav  l)e  able  lo  prove  the 
contrary  of  the  denial,  and  thus  stultify  their  State  Department  Tbefore  the  arbitrators. 

Second.  This  is  our  only  chance  to  get  an  admission  or  denial  on  this  question,  inr.  as 
there  are  no  pleadings,  in  the  strict  sense,  before  the  arbitration  board,  we  will  simply 
be  put  to  our  proof  of  the  matter. 

Third.  We  are  not  now  certain  whether  we  have  the  proof,  as  in  matters  of  this  de- 
scription no  receipt  is  received  from  the  addressee  in  the  course  of  the  practit  e  with 
registered  mail  matter  delivered  in  foreign  countries. 

We  have  now  a  tracer  in  the  New  York  post-office  tracing  the  delivery  of  this  leiter, 
and  will  probably  be  aV>le,  with  a  great  deal  of  trouble  and  bother,  to  prove  its  rt^eipt 
in  the  end.  but  are  not  yet  certain  of  what  the  result  of  the  tracer  will  oe. 

To  show  the  necessity  of  further  correspondence  to  obtain  a  categorical  answer  as 
to  whether  this  letter  ot  February  4,  1907.  mailed  Februarj'  20.  1907.  was  duly  received 
we  call  your  attention  to  Mr.  Root's  letter  to  Mr.  Russell  of  May  10,  1907.  No.  87,  in 
which  he  says:  **It  is  requested  that  the  Department  ascertain  whether  or  not  the 
papers  referred  to  have  been  received  by  the  Venezuelan  authorities,*'  and  the  answer 
of  June  12,  1907.  from  the  Venezuelan  Government,  which  says:  "1  have  the  honor  to 
state  that  the  secretary-general  to  the  President  reports  to  the  minister  of  foreign  affairs 
that  the  letter  in  question  can  not  be  found." 

May  I  therefore,  on  behalf  of  the  company,  beg  of  you  the  further  courtesy  of  having 
the  Ainerican  minister  write  to  the  Venezuelan  foreign  minister,  sul>stantially  saying: 

"Sir:  Referring  to  my  communication  to  you  on  or  about  May  10,  in  regard  to  cer- 
tain documents  in  English  and  Spanish,  containing  certain  resolutions  adopted  by  the 
board  of  directors  of  the  United  States  and  Venezuela  Company,  and  whicn  were  con- 
tained  in  a  letter  addressed  bv  that  company  to  President  Castro,  bearing  date  February 
4.  '■<*07   moA  tmdtaH  fmm  New  York  City  by  registered  mail  on  Febniary  4,  1907, 

w,  being  the  same  letter  and  documents  which  are  referred 

W7,  and  duplicates  of  which  are  referred  to  in  my  letter 

iteous  answer  to  the  same  of  August  20.  I  would  say 

«ed  to  know  wlietlier  tlie  said  documents,  mailed 
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on  February  20,  1907,  by  registered  mail,  to  President  Castro,  were  received  io  due 
course  of  mail  on  the  27th  of  that  month,  or  at  what  date,  if  any. 

"Assuring  you,  etc." 

I  would  add  that  my  suggestion  of  a  letter  along  these  lines  is  merely  to  lighten  your 
labor  by  calling  your  attention  to  the  specifications  of  the  details  to  be  covered  in  cue 
you  should  determine  that  you  can  properly  accede  to  my  request. 

Thanking  you  again  for  your  kind  assistance  and  attention  in  this  matter,  I  am,  etc., 

R.  Floyd  Clarke. 


Minister  RusseU  to  the  Secretary  of  State. 

No.  243.]  American  Legation, 

Caracas,  October  26,  1907. 

Sir:  Referring  to  your  No.  108,  of  October  2,  1907  (File  No. 
1948/25),  inclosing  copy  of  a  letter  from  Mr.  R.  Flovd  Clarke,  counsel 
for  the  United  States  and  Venezuela  Companj^,  I  nave  the  honor  to 
inclose  herewith  a  copy  of  my  letter  to  the  minister  for  foreim  affairs 
on  the  Unes  suggested  by  Mr.  Clarke,  and  a  copy  and  translation  of 
the  minister's  reply. 

I  adhere  substantially  to  the  form  as  indicated  by  Mr.  Clarke,  but 
omitted  to  refer  to  the  day  on  which  the  documents  are  alle^d  to 
have  been  received.  Mr.  Clarke  has  apparently  made  some  mistake 
as  to  the  date  of  mailing  the  documents,  or  the  date  on  which  he 
states  they  were  received  in  Caracas. 

According  to  the  statement  of  Mr.  Clarke  the  documents  were 
''mailed  by  registered  mail,  from  New  York  City,  on  the  20th  day  of 
February,  1907,"  and  ''we  are  morally  certain,  from  information  in 
our  possession,  that  the  letter  was  received  on  the  27th  of  February." 

The  American  mail  steamers  leave  New  York  every  Saturday,  so 
that  if  the  documents  were  mailed  on  February  20,  Wednesdav,  thev 
would  have  left  on  Saturday's  steamer,  February  23,  and  our  records 
show  that  this  steamer  (the  Maracaibo)  arrived  in  La  Guaira  on 
Sunday  afternoon  of  March  3,  and  no  mail  was  distributed  until  the 
following  day,  March  4.  It  would  be  impossible  for  mail  posted  in 
New  York  on  Wednesday,  February  20,  to  reach  Caracas  on  Febru- 
ary 27. 

I  have,  etc.,  William  W.  Rltssell. 


[Inclosuro  No.  1.] 
AfiiiUtcr  Riissell  to  the   Vejiczuelan  Minister  for  Foreign  Affairs. 

Mk.  Minksteh:  Referring  to  a  conversation  I  had  with  your  excellency  in  the 
month  of  Juno  last  in  regard  to  certain  documents  in  English  and  Spanish,  containing 
certiun  resolutions  adopted  by  the  board  of  directors  of  the  United  States  and  Vene- 
zuela Company,  and  wnich  were  contained  in  a  letter  addressed  by  said  company  to 
His  P^xcellency  President  Castro,  bearing  date  of  February  4,  1907,  and  mailed  from 
New  York  City  by  registered  mail  on  February  20,  1907,  addressed  to  His  Excellency 
President  CiiHtro,  duplicates  of  which  are  referred  to  in  my  letter  of  August  13,  anj 
your  excellency's  courteous  answer  oi  August  20,  I  am  now  instructed  by  my  Govern- 
ment to  sav  that  it  would  Ije  pleased  to  know  whether  the  documents  inquestiou, 
mailed  on  February  20,  1907,  by  registered  mail  to  His  Excellency  President  Castro. 
wore  received  in  due  course  of  mail  that  montb,  or  at  what  date,  if  any. 
1  take.  etr. 

W.  W.  RussEix, 
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[Inclosure  No.  3.] 
The  Venezuelan  Minister  for  Foreign  Affairs  to  Minister  Russell. 

Caracas,  October  17,  1907. 

Mr.  Minister:  I  have  the  honor  to  refer  to  your  excellency's  courteouu  communica- 
tion of  the  I6th  of  the  preflent  month,  which  treats  of  a  conversation  which  I  had  with 
your  excellency  in  the  month  of  June  last,  in  regard  to  a  letter  in  English  and  Spanish 
containing  certain  resolutions  adopted  by  the  board  of  directors  of  the  United  States 
and  Venezuela  Company,  and  addressed  by  said  company  in  registered  mail  from  New 
York  City  on  the  20th  of  February,  1907,  to  the  President  of  the  Republic,  duplicates 
of  which  are  referred  to  in  your  excellency's  letter  of  August  13,  and  in  my  reply 
thereto  of  the  20th  of  the  same  month. 

Your  excellency  adds  that  you  now  have  instructions  from  your  Government  to  say 
to  me  that  it  would  .be  pleased  to  know  whether  the  documents  in  question  mailed  on 
February  20,  1907,  by  registered  mail,  to  President  Castro,  were  received  in  due 
course  of  mail  that  month  or  on  what  date. 

As  I  explained  to  your  excellency  in  our  conversation  above  referred  to,  in  the  month 
of  June  last,  an  inv^tigation  w^as  then  made  as  to  the  receipt  of  the  letter  and  docu- 
ments in  Question,  it  developing  that  the  President  of  the  Republic,  who  at  the  date 
of  the  senaing  of  the  letter  was  sick  at  the  watering  place  of  Macuto,  had  no  notice  of 
that  correspondence,  and  at  the  same  time  that  an  investi^tion  was  made  in  the 
archives  of  the  office  of  the  secretary -general  as  to  whether  or  not  the  above- 
mentioned  letter  existed,  said  letter  not  being  found,  it  being  entirely  unknown 
consequently,  as  I  had  occasion  to  state  to  your  excellency,  whether  said  documents 
arrived  in  this  city  or  had  been  lost  in  any  way. 

I  avail,  etc.,  J.  de  J.  Paul. 


The  Secretary  of  State  to  Minister  Russell. 

(Telegram.] 

Department  of  State, 
Wa^hingtorif  December  16,  1907. 

Write  a  note  to  the  minister  of  foreign  affairs  embodying  the 
following  language : 

**My  Government  hereby  acknowledges  the  receipt  from  the 
Venezuelan  Government  of  $15,719.69,  the  same  to  be  applied  to 
the  payment  of  awards  made  to  American  claimants  by  tlie  Vene- 
zuelan-American Mixed  Claims  Commission  of  1903.  My  Govern- 
ment observes  the  statement  in  your  excellency's  note  of  September 
21  that  the  sums  now  being  set  aside  by  your  excellency's  Government 
are  for  the  payment  of  all  the  awards  made  to  the  nonblockading 
nations  by  the  Venezuelan-American  Mixed  Commission,  but  that 
the  distribution  of  these  sums  among  the  various  claimants  of  the 
creditor  nations  is  a  matter  in  which  the  Venezuelan  Government  is 
not  concerned.  My  Government,  therefore,  will  distribute  among 
the  various  American  claimants,  excluding  the  Orinoco  Steamship 
Company,  the  sums  already  received  and  to  be  received.  Concerning 
the  receipt  of  moneys  for  and  the  payment  of  the  same  to  the  Orinoco 
Steamship  Company  and  the  Orinoco  Company  (Limited)  on  account 
of  the  awards  made  to  them  bv  the  ^>nezuelan-American  Mixed 
Commission,  my  Government  adheres  to  the  position  set  fortli  in 
my  note  to  your  excellency  of  September  20.' 

Root. 


622  WBONGS   DONE  AMERICAN   CITIZENS   BY  VENEZITELA. 

Minister  RusaeU  to  the  Secretary  of  State. 

No.  269.]  American  Legation', 

Cara,ca^j  January  4,  1908. 

Sir:  Referring  to  your  cable  of  December  19,  received  in  Caracas 
December  28,  and  which  is  acknowledged  in  a  separate  dispatch,  I 
I  have  the  honor  to  inform  you  that  I  addressed  a  note  to  the  minister 
for  foreign  affairs  in  accordance  with  your  instructions,  a  copy  (rf 
which  note  is  inclosed. 

On  January  3  the  minister  for  foreign  affairs  answered  my  note, 
copy  and  translation  of  wliich  I  inclose. 

I  have,  etc.,  William  W.  Russell. 

[Inclosuie  No.  1.] 
Minister  Russell  to  the  Venezuelan  Minister  for  Foreign  Affairs, 

Caracas,  December  SO,  1907. 

Mr.  Minister:  Referring  to  my  communication  of  December  7  last,  in  regard  to  the 
quotas  collected  and  forwarded  to  Washington,  said  quotas  being  due  under  the  Vene- 
zuelan-American Mixed  Commission  of  1903,  I  have  the  honor  to  state  that  the  dnit 
mentioned  in  my  conmiunication  has  reached  Washington  and  that  my  Government 
hereby  acknowledges  the  receipt  from  the  Venezuelan  Government  of  $15,719.69,  the 
same  to  be  applied  to  the  payment  of  awards  made  to  American  claimants  by  the 
Venezuelan-American  Mixed  Claims  Commission  of  1903. 

My  Government  observes  the  statement  in  your  excellency's  note  of  September  21 
that  the  sums  now  being  set  aside  by  your  excellency's  Government  are  for  the  pay- 
ment of  all  the  awards  made  to  the  non-blockading  nations  by  the  various  mixed  com- 
missions of  1903,  but  that  the  distribution  of  these  sums  among  the  various  claimants 
of  the  creditor  nations  is  a  matter  in  which  the  Venezuelan  Government  is  not  con- 
cerned. My  Government,  therefore,  will  distribute  among  the  various  American 
claimants,  excluding  the  Orinoco  Steamship  Company,  the  sums  already  received 
and  to  be  received.  Concerning  the  receipt  of  moneys  for  and  the  payment  of  the 
same  to  the  Orinoco  Steamship  Company  and  the  Orinoco  Company  (Limited)  on 
account  of  the  awards  made  to  tnem  by  the  Venezuelan-American  Mixed  Commission, 
my  Government  adheres  to  the  position  set  forth  in  my  note  to  your  excellency  of 
September  20. 

1  take  this  occasion  to  renew  to  your  excellency,  etc., 

W.  W.  Russell. 


[Inclosure — Translation.] 
Venezuelan  Minister  for  Foreign  Affairs  to  Minister  Russell. 

Caracas,  January  3,  1908. 

Mr.  Minister:  1  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
courteous  communication  of  the  30th  of  last  month,  in  which  you  are  pleased  to  stiu 
to  me  that,  referring  to  your  communication  of  the  7th  of  the  same  month  of  December. 
your  excellency's  Government  acknowledges  the  receipt  from  the  Venezuelan  Gov- 
ernment of  $15,719.69,  the  sums  collected  from  the  Bank  of  Venezuela  by  your  legation, 
in  the  monthn  of  September,  October,  and  November  last,  and  which  are  to  be  applied 
to  the  j)ayment  of  tne  awards  made  to  American  claimants  by  the  Venezuelan- Ameri- 
can Mixed  Commission  of  1903. 

In  regard  to  the  statement  which  your  excellency  makes  in  the  above-mentioned 
note  that  your  Government  will  distribute  among  the  various  American  claimants, 
excluding  the  Orinoco  Steamship  Company,  the  sums  already  received  and  to  be 
received  and  that  concerning  the  receipts  of  moneys  for  and  the  payment  of  the  same 
to  the  Orinoco  Steam.ship  Company  and  the  Orinoco  Company  (Limited)  on  account 
of  the  awards  made  to  tnem  by  the  Venezuelan-American  Mixed  Commission,  your 
(fovernnient  adheres  to  the  position  set  forth  in  your  note  to  this  ministrj'  of  Septem- 
ber 20  last.  1  iim  constrained  in  turn  to  say  to  your  excellency  that  the  Government  of 
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Venezuela  ratifies  and  maintains  everything  that  was  stated  in  my  note  to  your 
excellency  of  the  2l8t  of  the  same  month  of  September  with  reference  to  the  payment 
that  is  being  made  and  will  continue  to  be  made  of  the  sums  awarded  by  the  Vene- 
zuelan-American Mixed  Commission  of  1903  in  favor  of  American  claimants,  without 
any  distinction  whatever. 

I  avail  myself,  etc.,  J.  de  J.  Pail. 


The  Secretary  of  State  to  Minister  Russell. 

No.  121.]  Department  of  State, 

Washington  J  January  21,  1908. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  dispatch  No.  269, 
of  the  4th  instant,  inclosing  copies  of  the  correspondence  exchanged 
between  you  and  the  Venezuelan  minister  of  foreign  relations  in  the 
matter  of  the  receipt  for  the  quota  paid  by  the  Venezuelan  Govern- 
ment in  satisfaction  of  the  awards  of  the  Venezuelan- American  Mixed 
Commission  of  1903. 

In  reply  I  have  to  say  that,  in  acknowledging  receipt  of  all  pay- 
ments by  Venezuela  on  account  of  awards  made  by  tne  Amencan- 
Venezuelan  Commission  of  1903,  this  Government  instructs  you  to 
say  that  it  adheres  to  its  position  as  set  forth  in  your  note  of  Decem- 
ber 30,  1907,  and  that  the  payment  in  question  is  accepted  and  will 
be  distributed  in  accordance  wnth  the  terms  of  that  note. 
I  am,  etc., 

Elihu  Root. 


NicoU,  Anable,  Lindsay  <fc  Fuller  to  the.  Secretary  of  State, 

New  York,  January  30,  1908, 

Dear  Sir:  We  beg  to  inclose  herewith  a  schedule  entitled  *^ Sched- 
ule of  132  contracts  granted  by  the  Venezuelan  Government  from 
March  14,  1883,  to  August  14.  1905,  which  are  in  conflict  with  the 
Hamilton  concession,  or  whicn  have  a  bearing,  direct  or  indirect, 
upon  the  contentions  of  the  Venezuelan  Government  in  the  recent 
litigation  with  the  New  Yorkand  BermudezCompany.''  This  schedule 
was  prepared  by  Capt.  Robert  K.  Wright,  the  former  representative 
of  the  iNew  York  and  Bermudez  Company  in  Venezuela,  as  the  result 
of  an  exhaustive  review  of  all  of  the  ''OflScial  Gazettes"  during  the 
period  stated.  You  will  observe  that  references  in  each  case  are 
given  to  the  serial  number  of  the  Official  Gazette  from  which  the 
item  is  taken.  A  complete  file  of  the  Official  Gazette  is  in  the  office 
of  the  New  York  and  Bermudez  Company  at  Philadelphia.  Many 
of  the  contracts  show  upon  their  face  that  they  are  in  direct  conflict 
with  the  Hamilton  concession;  others  are  antagonistic  to  the  atti- 
tude taken  by  the  Government  in  the  recent  litigaticm.  As,  for  in- 
stance, there  are  a  number  of  cases  where  additional  articles  to  the 
Hamilton  concession  were  confirmed  by  Congress  and  treated  in  all 
respects  the  same  as  if  they  were  new  and  original  contracts.  This 
supports  the  contention  of  the  New  York  and  Bermudez  Company 
and  is  in  direct  opposition  to  that  of  the  Venezuelan  Government, 
which  is,  that  an  additional  article,  such  for  instance  as  the  additional 
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article  to  the  Hamilton  contract  for  the  channeling  of  the  GuarajHchie 
River,  did  not  require  ratification  by  Congjiess. 

We  also  inclose  another  statement  showms  the  shipments  of  Ber- 
mudez  asphalt  from  the  property  of  the  Bermudez  Company  at 
Guanoco.  Venezuela^  made  by  A.  H.  Cameri  receiver,  to  tne  A.  L 
Barber  Company,  New  York  City,  since  seizure  and  confisc-ation  of 
the  property  by  the  Venezuelan  Government  in  July,  1904,  and  abo 
showing  shipments  made  by  the  New  York  and  Bermudez  Company 
from  its  property  from  1891  imtil  July,  1904,  the  date  of  the  connsca- 
tion  of  the  property  by  President  Castro. 

There  are  separate  affidavits  relative  to  each  separate  shipment 
made  by  A.  H.  Camer,  already  on  file  in  your  Department,  but 
there  has  not  been  formerly  filed  with  vou  a  schedule  which  ayes 
a  summary  of  these  shipments.  We  therefore  request  that  these 
documents  be  given  consideration,  together  with  the  other  docu- 
ments which  have  been  filed  from  time  to  time  in  this  controvenr. 
It  is  our  opinion  that  these  exhibits  will  be  a  valuable  and  instructive 
part  thereof. 

With  much  respect,  etc., 

NicoLL,  Anable,  Lindsay  &  Fuller. 


[Inclosure.] 


'^Shipmeyits  of  Bennudez  asphalt,  from  the  property  at  Guanoco,  Veiuzuela,  of  th*  .\*n 
York  and  Bermudez  Company,  made  by  A.  II.  Camer,  recewcr,  to  the  A.  L.  Barh' 
Asphalt  Company,  New  Yory  City,  since  seizure  and  confiscation  of  the  property  by  th* 
Venezuelan  (rovernment  in  July^  1904- 


Name  of  vessel. 


Kennet . . . 
Ilennia... 
Whitehall. 


Total  for  1904. 


Date  of  AT-       Number 
rival.        I    of  tonrt. 


Sept.  19,1904  2.0ni 

Oct.   22,1904  XVn 

Dec.  2»,1904  2,M)0 


r.MB 


Jan.   18,1905  2.H» 

Mar.  11,1905  2.HV 


AquUa 

Aqulla 

Merehlston i  June    4, 1905  2,700 

M.C.  Holm ;  July  18,1905  3.40P 

M.  C.  Holm !  Sept.  14,1905  3.40n 

M.C.  Holm Nov.    »,1905  3,;X» 


Total  for  1905 is,  400 


Jan.  10,1906  :«,.ion 

Mar.    9,1906  >  .l.-'i^ 

May  18,1906  x^V* 


M.  C.  Holm 

Al.  C.  Holm 

M.  C.  Holm 

M.  C.  Holm I  July  25, 1906  ,^.  l» 

Tonstanw ;  Aug.  30, 1906  2.  7,tii 

M.  ('.  Holm !  Oct.     5. 1906  :<,  lV*) 

('<)n.«»tanco Nov,    5, 1906  2.  :r<0 

Total  for  lOOti , 21 .  .vrt 


M.  ('.  Holm '  Jan.     2, 1907  3.  lu» 

Parran I  Mar.    2. 1907  2.  ,S7n 

M.  C.  Holm ;  Mar.  13, 1907  .1.  400 

Nam^tti' Apr.  25, 1907  ,  3. 251) 

Parran '  Apr.  30. 1907  2. 2.V> 

M.  ('.  Holm I  May  25.1907  I.-VjO 

Knfleld I  June  16. 1907  '  3.  IW 

Parran !  July  16, 1907  2.  .W» 

Nam'tt*« I  Aug.  18,1907  3.2.W 

Kufldd !  Sept.  15,1907  .  3.100 

Parran Oct.   20,1907  2.24s 

Nanott*' '  Nov.  14, 1907  2.  JlK) 
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Skipments  of  Bermudez  asphedty  from  the  property  of  Ouanoco,  Venezuela^  of  the  New 
York  and  Bermudez  Comvany,  made  by  A.  H.  Ckamer,  receiver^  to  the  A,  L.  Barber 
Asphalt  Company^  New  York  City,  since  seizure  and  confiscation  of  the  property  by  the 
Venezuelan  Oovemment  in  July,  1904' 


Name  of  vessel. 

Date  of  ar- 
riyal. 

Number 
of  tons. 

Enfield ...     . 

Dec.     2,  ig07 
Dec.  28,1007 

3,360 
2,  MO 

Pamui 

Total  for  1W7 

40,470 

Jan.   20,1908 

Nuiftte 

2,500 

SHIPMENTS  OF  SAME  TO  ENGLAND. 


Saratoon. 


May     1,1005 


800 


SUMMARY. 


Total  shipments  to  the  United  States: 
1904 


Tons. 

7,800 

1005 18,400 

1006 21,560 

1007 40,470 

1008 2,500 

Total  shipments  to  England: 

^  hl905 800 

Grand  total 01,520 


Tons. 


Shipments  of  Bermudez  asphalt  by  the  New  York  and  Bermudez  Company ,  from  its  prop- 
erty at  GuanocOj  Venezuela,  from  1891,  which  was  the  first  year  in  which  shipments 
were  made  in  commercial  auantities,  until  the  seizure  and  confiscation  of  the  property 
by  President  Castro,  in  July,  1904: 

Tons, 

1891 250 

1892 1,130 

1893 1,743 

1894 7,038 

1895 3,026 

1896 5,655 

1897 11,790 


1898 

1899 11,826 

1900 16,914 

1901 21,767 

1902 8,293 

1903 23,783 

1904  (six  months  only,  until  July)  16, 062 

The  cessation  of  shipments  in  1898  was  due  directly  to  the  beginnings  of  the  con- 
spiracy to  rob  the  company  of  its  property,  taking  the  form  at  that  time  of  a  grant  by 
tne  Government  of  the  title  to  the  property  to  native  Venezuelans. 

During  the  large  part  of  1902  the  property  of  the  company  was  entirely  cut  off  from 
the  rest  of  the  world  by  blockades  growing  out  of  the  revolutionary  movement  at 
that  time. 

The  shipments  in  1904  are  for  a  little  over  six  months,  or  until  the  seizure  of  the  prop- 
erty in  July,  and  were  therefore  at  the  rate  of  nearly  30,000  tons  per  annum. 

The  above  tonnage  figures  are  for  crude  asphalt.  In  1902  and  1903  small  quantities 
of  refined  were  shipped,  but  the  amounts  are  here  included  in  the  crude  equivalent. 


[Indosure  to  letter  oi  Nlcoll,  Anable,  and  Lindsay.] 

In  the  matter  of  the  controversy  between  tlie  New  York  and  Bermudez  Company 

and  the  Venezuelan  Government. 

Contracts  of  the  Venezuelan  Government,  1883-1905. 

The  following  are  extracts  from  the  Official  Gazette,  the  official  publication  of 
the  Venezuelan  Go\emment.  relative  to  various  contracts  of  the  Venezuelan  Govern- 
ment, between  the  yean  1883  and  1905,  including  the  Hamilton  concession.  A  large 
part  of  these  contracta  are  in  direct  violation  of  the  Hamilton  concession;  while  others 
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are  here  referred  to  as  having  a  direct  bearing  upon  the  recent  contentions  of  the  Vene- 
zuelan Government  in  its  litigation  with  the  New  York  and  Bermudez  Company. 

References  to  the  Hamilton  concession  are  found  under  the  following  numben: 
10,  14,  22,  24,  26,  31 ,  32,  39,  44,  C9,  70,  95  and  97.  This  record  proves  conclusively, 
that,  while  the  original  concession  with  the  first  additional  article  was  duly  approved 
by  Congress  in  accordance  with  law,  the  second,  third,  and  fourth  additional  artida 
were  never  so  approved  by  Congress,  and  therefore  never  became  valid  or  effective. 

The  Venezuelan  Government  first  claimed  that  the  second  additional  article  had 
been  ratified  by  Congress;  and  later,  tliat  such  ratification  was  not  neoesaary.  This 
official  record  conclusively  shows  that  the  second  additional  article  was  never  ratified 
by  Congress,  and,  furthermore,  that  it  was  the  uniform  practice  of  the  various  goven- 
ments,  from  1883  down  to  1905,  when  the  property  of  the  New  York  and  Bennudes 
Company  was  confiscated,  to  treat  additional  articles  as  separate  and  independent 
contracts,  requiring,  in  all  cases,  the  ratification  of  Congress  in  order  to  make  them  vaJid 
and  effective. 

The  record  also  proves  that  in  scores  of  cases  the  Venezuelan  Government,  acting 
through  its  President  and  Congress,  granted  other  contracts  in  complete  disregai^i  n 
the  rights  of  the  New  York  and  Bermudez  Company. 
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Secretary  ofStaie  to  Mr.  Russell. 

[Telegram.] 

Febbuabt  18,  1908. 

Ascertain  whether  the  refusal  of  Venezuela  to  accept  our  proposal 
of  arbitration  of  pending  claims  is  designed  to  apply  to  each  and  ever^ 
one  of  the  five  claims  presented  by  you  on  the  30ih  of  March,  and  if 
she  is  ready  to  arbitrate  any  of  those  claims  which  ones  she  is  willing 
to  arbitrate. 

Root. 


Minister  Russell  to  (he  Secretary  of  State. 

No.  289.]  Amebioan  Legation, 

CaracaSf  February  29 ^  1908. 

Sm:  I  have  the  honor  to  inform  you  that  in  accordance  with  the 
instructions  contained  in  your  cable  of  the  19th  instant,  confirmed  in 
a  separate  dispatch,  I  addressed  a  note  to  the  Venezuelan  Govern- 
ment on  the  22d  instant,  with  a  view  to  ascertain  its  attitude  in 
regard  to  arbitration  in  the  five  pending  cases  presented  by  the  (xov- 
emment  of  the  United  States.  On  the  29th  mstant  I  received  the 
answer  from  the  minister  for  foreign  affairs,  copy  and  translation  of 
which  is  inclosed,  as  also  a  copy  of  my  note  to  the  foreign  ojQSce. 
I  have,  etc., 

William  W.  Russell. 


[Inolosare.] 

February  22,  1908. 

Mr.  Minister:  I  have  the  honor  to  inform  your  excellency  that  I  have  been 
instructed  by  my  Government  to  ascertain  whether  the  refusal  of  Venezuela  to  accept 
our  proposal  of  arbitration  of  pending  claims  is  designed  to  apply  to  each  and  eveiy 
one  of  the  five  claims  presented  by  me  on  the  30th  of  Marcn,  and,  if  Venezuela  u 
ready  to  arbitrate  any  of  those  claims,  which  ones  she  is  willing  to  arbitrate. 
I  take,  etc., 

W.  W.  Russell. 


[Inclosuro— TranaUtion.] 

Ministry  of  Foreign  Affairs, 

Caractu,  February  29, 1908. 

Mr.  Minister:  I  have  the  honor  to  acknowledge  the  receipt  of  your  excellency's 
courteouH  communication  of  the  22d  instant,  and  in  reply  to  the  question  asked  by  your 
excellency,  under  instnictionp  from  your  Government,  I  must  say  to  you  that  the 
Govemm<»nt  of  Venezuela  refrains,  for  the  present,  from  taking  into  consideration  the 
suggestion  made  to  it  in  your  courteoun  note,  for  the  reason  that  up  to  now  you  have 
not  contradicted  (**  contradicho  ")  the  notes  from  this  ministry  of  July  9  and  September 
20  of  last  year,  ri'lativc  to  the  points  wliich  have  been  the  subject  of  discupsion,  and  in 
which  notc«  were  well  set  forth  th(»  rc^asons  upon  which  this  Government  based  its 
refusal. 

Consequently,  as  the  castas  referred  to  by  your  excellency  can  not  be  considered  as 
being  comprised  amongst  those  which  call  for  diplomatic  a<:tion,  the  Government  of 
Venezuela  would  view  it  with  satit^faction  if  the  Government  of  the  United  States 
would  consider  this  question  as  closecl,  the  interestinl  parties  always  having  the  right 
of  recourn(i  to  the  tribunals  of  justice  of  the  Republic,  should  they  deem  fit. 
I  avail  myself,  etc., 

'  *  J.  DE  J.  Paul.  ' 
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MiniMer  RuaseU  to  the  Seereiary  of  State. 

[Telegnun.] 

WiLLBMBTAD  {Febnuuy  £9), 
(Received  March  3, 1908 — 1.40  p.  m.) 

The  Venezuelan  Government  answered  to-day  my  note,  sent  in 
accordance  with  your  cable  instructions  19th. 
^  Minister  for  foreign  affairs  states  that  Venezuela  refrains  from  con- 
sidering for  the  present  the  question  of  arbitration,  because  I  have 
not  as  yet  refuted  the  arguments  in  notes  July  9  and  September  20, 
in  whicn  notes  Venezuela  plainly  stated  grounds  for  refusing  to  arbi- 
trate.   Note  concludes  as  follows: 

CoDBequently,  as  the  cases  refened  to  can  not  be  considered  as  being  oompriied 
amon^  tnose  which  call  for  diplomatic  action*  the  Government  of  Veneraela  would 
view  It  with  satia&iction  if  the  Govenunent  of  the  United  States  would  consider  tfui 
question  as  closedi  the  parties  interested  always  having  the  right  of  recouiae  lo  ths 
mbunals  of  justice  of  the  Republic  should  they  deem  fit. 

Russell. 
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